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BALANCED  BUDGET  AMENDMENT— SENATE 
JOINT  RESOLUTION  41 


TUESDAY,  FEBRUARY  15,  1994 

U.S.  Senate, 
Committee  on  Appropriations, 

Washington,  DC. 

The  committee  met  at  9:05  a.m.,  in  room  SD-192,  Dirksen  Sen- 
ate Office  Building,  Hon.  Robert  C.  Byrd  (chairman)  presiding. 
Present:  Senators  Byrd  and  Nickles. 

OFFICE  OF  MANAGEMENT  AND  BUDGET 

STATEMENT  OF  LEON  G.  PANETTA,  DIRECTOR 

OPENING  STATEMENT  OF  HON.  ROBERT  C.  BYRD 

Chairman  Byrd.  The  committee  will  come  to  order. 

Today,  this  committee  begins  4  days  of  hearings  on  an  issue  of 
profound — profound  national  importance.  If  passed  by  the  Congress 
and  ratified  by  the  States,  Senate  Joint  Resolution  41  would  amend 
the  U.S.  Constitution  by  adding  a  requirement  that  the  Federal 
budget  be  balanced  every  year. 

Obviously,  given  the  unprecedented  levels  of  deficit  spending 
over  the  past  dozen  years,  it  is  clear  why  such  a  proposal  is  popu- 
lar with  the  American  people.  Frustration  at  what  the  public  per- 
ceives as  an  inability  on  the  part  of  the  President  and  the  Congress 
to  work  together  to  solve  this  problem  has  led  to  disillusionment 
and  contributed  to  a  distrust  toward  Government. 

It  is  also  not  surprising  in  this  age  of  sound  bite  analysis  that 
the  people  would,  therefore,  be  attracted  to  such  a  seemingly  sim- 
ple solution,  but  no  matter  how  understandably  seductive  this 
measure  might  be,  amending  the  Constitution  is  a  step  that  cannot 
be  lightly  taken. 

Indeed,  in  the  past  200  years,  that  sparse  document  has  only 
been  amended  17  times  following  the  adoption  of  the  Bill  of  Rights, 
the  first  10  amendments  to  the  Constitution,  and  that  is  a  record 
that  is  not  accidental. 

Certainly  the  framers  envisioned  future  amendments,  or  they 
would  not  have  provided  the  process  detailed  in  article  V  by  which 
the  Constitution  can  be  amended,  but  that  process  is  a  clumsy, 
complicated  mechanism  hardly  designed  for  speed.  Rather,  it  was 
deliberately  structured  to  ensure  that  those  amendments  that  were 
adopted  would  meet  the  needs  of  generations  to  come,  and  not  sim- 
ply address  the  passions  of  the  day,  even  those  passions  that  are 
cloaked  in  the  best  of  intentions. 

(1) 


Because  of  that  process,  it  is  not  easy  to  add,  or,  more  impor- 
tantly, repeal  an  amendment.  The  Constitution  is  not  the  United 
States  Code,  filled  with  hundreds  upon  hundreds  upon  hundreds  of 
provisions.  An  amendment  to  the  Constitution  is  not  a  statute,  not 
a  law  that  the  Congress  and  the  President  can  quickly  alter  or  re- 
peal as  changing  circumstances  dictate.  On  the  contrary,  to  amend 
the  Constitution  is  to  amend  this  Nation's  fundamental,  basic  or- 
ganic document. 

Consequently,  the  American  people  must  have  a  better  under- 
standing of  precisely  what  it  is  they  are  being  asked  to  accept. 
They  must,  like  every  Member  of  this  body  and  every  Member  of 
the  House  of  Representatives,  accept  the  responsibility  of  looking 
beyond  the  glitter  of  this  obviously  attractive  and  simplistic  pro- 
posal. 

As  many  of  us  know  all  too  well,  the  work  of  reducing  budget 
deficits  is  not  a  simple  matter.  Members  of  Congress  are  no  less 
immune  to  frustration  than  is  the  general  public,  but  the  plain 
truth  is  that  there  are  no  pat,  easy,  simplistic,  painless  answers. 
We  cannot  merely  wish  away  deficits  through  incantations.  They 
cannot  be  willed  away  any  more  than  we  can  will  away  poverty  or 
crime  or  pollution. 

They  can,  however,  be  reduced  through  the  kind  of  diligent  hard 
work  such  as  was  done  last  year  in  the  reconciliation  bill,  a  mas- 
sive budget  deficit  reduction  package  which  required  tough  policy 
choices. 

Working  together  with  the  President,  this  Congress  has  made 
those  choices.  We  have  begun — with  President  Clinton's  leadership 
we  have  passed  a  plan  that  will  reduce  the  deficits  by  circa  $500 
billion  over  the  next  5  fiscal  years,  and  while  some  may  disagree 
with  the  specifics  of  that  plan,  the  fact  remains  that  at  the  end  of 
the  day  the  process  worked,  and  it  will  continue  to  work. 

Unfortunately,  for  much  of  the  public  that  truth  seems  to  have 
been  lost.  This  morning,  then,  we  will  go  beyond  the  sound  bites 
that  have  taken  over  this  issue  and  explore  many  of  the  important 
questions  surrounding  this  complex  matter.  What,  for  example,  is 
the  impact  of  a  balanced  budget  amendment  on  the  Nation's  econ- 
omy? 

What  are  the  practical,  day-to-day  consequences  that  will  be  felt 
by  every  man,  woman,  boy,  and  girl  in  this  great  country  not  only 
today,  but  also  in  the  days  and  years  and  generations  to  come? 
What  can  we  learn  from  the  experience  of  the  States,  and  most  im- 
portantly, what  are  the  constitutional  ramifications  as  they  affect 
the  balance  of  powers  between  the  three  branches  of  Grovemment? 

To  help  answer  these  questions,  we  will  hear  from  more  than  20 
individuals,  all  distinguished,  every  one  distinguished,  every  one 
distinguished  in  his  field  of  expertise.  Current  members  of  the 
President's  Cabinet,  former  Cabinet  members,  constitutional  schol- 
ars, economists,  and  experts  in  the  State  and  Federal  budget  proc- 
ess will  provide  us  with  their  wisdom  on  the  impact  of  a  balanced 
budget  constitutional  amendment.  We  are  privileged  to  have  the 
benefit  of  their  testimony,  and  we  look  forward  to  hearing  from 
each  of  them. 

Now,  today,  I  should  take  this  moment  to  explain  why,  for  the 
present  at  least,  there  is  only  the  chairman  of  the  committee 


present.  The  reason  is  that  this,  as  everyone  knows,  is  a  recess 
that  has  been  long  scheduled  and  during  which  all  Members  will 
very  likely  have  scheduled  important  meetings  in  their  respective 
States,  and  it  is  not  easy  to  break  an  engagement  once  it  is  made. 

Then  why  did  I  select  this  particular  time?  Because  it  was  dif- 
ficult to  line  up  these  prestigious  witnesses  except  over  a  period  of 
time.  They,  too,  had  to  check  their  schedules  and  in  some  instances 
rearrange  their  schedules  so  that  we  are  even  today  adding  a  new 
witness. 

Well,  why  could  we  not  have  held  the  hearings  prior  to  the  re- 
cess? I  have  just  explained  that.  Why  not  after  the  recess?  Well, 
the  day  we  come  back  from  the  recess  the  Majority  Leader  has  in- 
dicated that  he  will  call  up  Senate  Joint  Resolution  41,  the  con- 
stitutional amendment  on  the  balanced  budget. 

We  will  not  be  able  to  have  hearings  then,  we  will  have  floor  de- 
bate, and  incidentally,  to  those  who  have  some  concerns  that  I 
might  attempt  to  filibuster  the  taking  up  of  the  matter,  I  will  take 
this  opportunity  to  debunk  that  idea.  I  will  not  filibuster  the  mo- 
tion to  proceed.  I  do  not  know  of  anyone  who  will — the  motion  to 
proceed. 

That  is  why  we  have  to  have  these  hearings  during  this  period, 
and  that  is  why  other  Senators  cannot  be  here. 

Now,  today,  in  addition  to  the  witnesses  that  have  been  pre- 
viously announced,  I  have  asked  Mr.  Jesse  Brown,  Secretary  of  the 
Department  of  Veterans  Affairs,  to  appear,  and  he  will  appear 
today  immediately  following  the  testimony  of  HHS  Secretary 
Shalala. 

Attorney  General  Reno  is  scheduled  to  appear  from  10:30  a.m.  to 
11:45  p.m.,  but  she  will  have  to  leave  30  minutes  early,  so  inas- 
much as  she  will  have  to  depart  at  11:15  a.m..  Secretary  Shalala 
has  very  kindly  agreed  to  be  here  at  11:15  a.m.  instead  of  11:45 
a.m.,  she  will  be  here  at  11:15  a.m.  and  go  until  about  12:30  p.m., 
and  then  we  will  have  Secretary  Brown,  and  then  we  will  have  a 
lunch  period. 

Surely  no  hearing  on  the  balanced  budget  amendment  would  be 
complete  without  the  views  of  the  administration,  and  no  one  is 
better  suited  to  present  those  views  than  is  our  first  witness  by  vir- 
tue of  his  many  years  of  work  in  this  area,  both  in  the  House  of 
Representatives,  where  he  served  as  chairman  of  the  House  Budget 
Committee  for  4  years,  and  in  his  current  position  as  the  Director 
of  the  Office  of  Management  and  Budget. 

Leon  Panetta  is  no  stranger  to  the  audience,  nor  is  he  a  stranger 
to  the  problems  associated  with  deficit  reduction,  and  as  the  Presi- 
dent's point  man,  if  I  might  use  that  word,  perhaps  I  should  say 
his  top  commander  in  the  field  in  last  year's  fight  to  pass  the  larg- 
est deficit  reduction  program  in  history,  Mr.  Panetta  is  intimately 
familiar  with  the  difficult  task  of  translating  congressional  rhet- 
oric— ah,  "sweet  smoke  of  rhetoric" — on  deficit  reduction  into  an  ac- 
tual, workable  plan. 

Director  Panetta,  it  is  a  pleasure  to  have  you  here  this  morning, 
and  I  look  forward  to  hearing  your  testimony.  Please  proceed. 
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Mr.  Panetta.  Thank  you  very  much,  Mr.  Chairman,  and  thank 
you  for  not  only  the  opportunity  to  appear  here  and  discuss  the  bal- 
anced budget  amendment,  but  thank  you  in  particular  for  the  lead- 
ership you  have  shown  on  this  issue.  I  think  the  most  important 
thing  we  can  do  on  an  issue  like  this  is  to  educate  the  American 
people  to  not  only  the  dangers  but,  as  you  said,  the  sweet  simplic- 
ity that  is  involved  in  this  issue  that  ultimately  would  represent 
great  folly  for  this  country  if  we  embarked  down  this  path.  So  for 
that  reason  I  want  to  commend  you  for  providing  this  opportunity. 

As  you  know,  the  President  in  his  letter  to  the  House  and  Senate 
leaders  of  November  5,  1993,  has  made  very  clear  that  the  admin- 
istration is  firmly  opposed  to  the  proposed  balanced  budget  con- 
stitutional amendment  reflected  in  Senate  Joint  Resolution  41  and 
its  companion  measure  on  the  House  side.  House  Joint  Resolution 
103. 

The  President  stated,  and  I  quote,  "While  I  am  deeply  committed 
to  bringing  down  our  Nation's  deficit,  this  proposed  balanced  budg- 
et amendment  would  not  serve  that  end.  It  would  promote  political 
gridlock,  and  would  endanger  our  economic  recovery." 

Mr.  Chairman,  I  think  the  best  evidence  as  to  why  we  do  not 
need  a  constitutional  amendment  is  from  the  last  2  years.  The 
leadership  that  has  been  provided  by  the  President  on  this  issue, 
the  courage  of  Members  of  Congress,  in  both  the  House  and  the 
Senate,  to  be  able  to  cast  tough  votes,  and  then  enact  the  largest 
deficit  reduction  package  in  history,  that  is  the  way  you  do  busi- 
ness in  this  country,  and  that  is  what  our  forefathers  intended. 

That  bill  reduced  the  deficit  by  $500  billion,  almost  $504  billion 
over  5  years.  Members  had  to  cast  very  tough  votes.  It  was  not 
easy  politically  to  make  those  votes,  but  Members  did  not  need  a 
constitutional  amendment  in  order  to  do  what  was  right.  They 
were  willing  to  cast  those  votes,  they  were  willing  to  take  on  the 
challenges  that  were  involved  in  those  votes,  and  they  did  not  wait 
for  the  Constitution  to  be  changed  in  order  to  do  that. 

In  fact,  I  think  it  has  to  be  pointed  out  to  the  American  people, 
that  Senate  Joint  Resolution  41  does  not  reduce  the  deficit  by  a 
penny.  It  does  not  reduce  the  deficit,  it  merely  makes  a  statement 
that  we  ought  to  have  a  balanced  budget  in  this  country,  but  in 
doing  so  it  degrades  the  Constitution  and  the  political  process,  and 
I  think  will  ultimately  shake  public  trust  in  Government  itself. 

It  undermines  the  Government's  ability  to  manage  the  economy. 
It  would  cause  counterproductive  swings  in  Grovemment  spending 
and  taxation,  and  it  would  provide  shelter  to  those  who  seek  to 
avoid  making  the  tough  budget  decisions,  allowing  them  to  pretend 
that  they  had  balanced  the  budget  when,  in  fact,  they  had  done 
nothing. 

It  is  the  kind  of  thing  I  often  say  is  a  wonderful  theme  for  a  Ro- 
tary Club  speech,  where  you  can  basically  go  back  home  and  talk 
about  how  committed  you  are  to  balancing  the  budget  without  hav- 
ing to  tell  all  of  those  business  members  all  of  the  tough  things 
that  need  to  be  done  in  order  to  get  there. 

This  proposal  is  bad  economics  and  it  is  bad  budget  policy,  and 
it  should  be  rejected.  Let  me  review  briefly  the  principal  features 


of  this  resolution,  and  then  I  would  like  to  discuss  the  most  signifi- 
cant problems  that  are  raised  by  the  proposal  and  focus  more  spe- 
cifically on  the  practical  budgetary  difficulties  that  would  be  pre- 
sented if  this  amendment  is  adopted  by  the  Congress  and  ratified 
by  the  States. 

First  of  all,  with  regard  to  the  principal  provisions  Senate  Joint 
Resolution  41  actually  contains  three  main  requirements,  not  one. 
It  has  a  balanced  budget  requirement  in  that  it  provides  that  "total 
outlays  for  any  fiscal  year  shall  not  exceed  total  receipts  for  that 
fiscal  year  unless  three-fifths  of  the  whole  number  of  each  House 
of  Congress  provide  by  law  for  a  specific  excess  of  outlays  over  re- 
ceipts by  a  rollcall  vote." 

Second,  it  also  has  no  debt  increase  requirement.  It  provides  that 
the  limit  on  the  U.S.  debt  held  by  the  public  shall  not  be  increased, 
unless  three-fifths  of  the  whole  number  of  each  House  provide  by 
law  for  an  increase  by  a  rollcall  vote."  Third,  it  has  a  tax  vote  re- 
quirement that  provides  that  "no  bill  to  increase  revenue  shall  be- 
come law  unless  approved  by  a  majority  of  the  whole  number  of 
each  House  by  a  rollcall  vote." 

It  also  contains  several  supporting  but  subsidiary  provisions.  The 
President  is  required  to  present  a  budget  in  which  outlays  do  not 
exceed  receipts.  The  Congress  is  required  to  enforce  and  implement 
the  amendment  by  appropriate  legislation  which  may  rely  on  esti- 
mates of  receipts  and  outlays,  and  the  Congress  may  by  law  waive 
the  amendment  in  cases  of  war,  or  a  military  conflict  which  causes 
an  imminent  and  serious  military  threat  to  national  security. 

The  amendment  by  its  terms  would  take  effect  beginning  fiscal 
year  1999,  or  the  second  fiscal  year  beginning  after  its  ratification, 
whichever  is  later,  although  I  understand  that  the  sponsors  are 
talking  about  changing  that  date  to  2001.  Those  are  the  elements 
of  this  amendment. 

This  is  no  simple  amendment  here,  by  the  way.  This  is  an 
amendment  that  contains  an  awful  lot  of  language  that  is  subject 
to  a  great  deal  of  interpretation  by  the  courts  and  everyone  else. 
Nevertheless,  let  me  speak  to  the  problems  that  I  see  with  regard 
to  the  amendment. 

First  of  all,  as  I  have  said,  this  is  bad  economics,  and  I  think  if 
there  is  a  common  bond  that  all  of  us  have  with  the  American  peo- 
ple it  is  that  we  want  a  strong  economy  in  this  country.  The  Fed- 
eral deficit  depends  not  just  on  congressional  decisions  but  on  the 
state  of  the  economy.  In  particular,  the  deficit  as  we  all  know  in- 
creases automatically  whenever  the  economy  weakens. 

What  we  saw  in  the  last  few  years  is  when  we  dipped  into  a  seri- 
ous recession,  the  deficit  went  up — expenditures  go  up  on  programs 
that  serve  people  that  are  impacted  by  a  recession — and  revenues 
go  down.  Because  of  the  impact  on  business  as  a  result  of  that  re- 
cession, rising  deficits  act  as  an  economic  stabilizer  in  periods  of  re- 
cession. Federal  revenues,  as  I  have  said,  fall,  and  expenditures  for 
unemployment  compensation,  food  stamps,  other  means-tested  as- 
sistance programs  rise,  thus  sustaining,  in  a  period  of  difficult  eco- 
nomics, private  incomes  and  keeping  sales,  employment,  and  pro- 
duction at  higher  levels  than  they  otherwise  would  be.  This  is  the 
so-called  safety  net  we  have  built  in  our  economy  when  we  face 
these  difficult  times. 


So  what  would  happen  if  we  adopt  a  constitutional  amendment 
to  balance  the  budget.  Obviously,  at  the  very  moment  when  the 
economy  needs  to  have  that  safety  net,  we  would  be  required  by 
this  amendment — in  the  middle  of  a  recession — ^to  raise  taxes  or 
cut  the  very  programs  that  provide  that  kind  of  support.  In  other 
words,  we  would  be  doing  exactly  the  wrong  thing  at  a  time  of  eco- 
nomic weakness  in  this  country. 

Now,  people  will  say — ^I  am  sure  the  advocates  will  say — all  you 
need  is  a  three-fifths  vote  to  basically  allow  us  to  increase  the  defi- 
cit. But  as  you  know  only  too  well,  a  three-fifths  vote  is  not  easy 
to  get  in  either  the  House  or  the  Senate,  and  you  place  tremendous 
power  then  in  the  hands  of  that  minority  to  detennine  whether  or 
not  this  country  is  going  to  respond  to  economic  crisis. 

Now,  they  allow  a  majority  vote  in  a  military  crisis  in  this 
amendment,  but  they  do  not  allow  a  majority  vote  when  it  comes 
to  an  economic  crisis  in  this  country.  What  is  the  thinking  behind 
this? 

What  possible  rationale  would  we  have  for  saying  that  during  a 
military  crisis  which  threatens  our  national  security,  we  can  in- 
crease deficits  to  deal  with  that  by  majority  vote,  but  that  during 
an  economic  crisis  which  also  threatens  our  national  security,  you 
have  got  to  get  three-fifths  vote  in  order  to  deal  with  that  situation. 
Make  no  mistake  about  it — as  you  know  only  too  well — ^we  cannot 
field  an  army;  we  cannot  fight  a  war  unless  we  have  a  strong  econ- 
omy in  this  country;  but  when  it  comes  to  that,  a  majority  is  not 
good  enough.  It  makes  no  sense. 

Second,  the  Congress  and  the  administration  have  already  made, 
as  you  pointed  out,  tough  decisions  to  reduce  the  deficit  without  the 
need  for  a  balanced  budget  amendment.  Senate  Joint  Resolution  41 
makes  no  direct  effort  to  deal  with  the  principal  sources  of  the  defi- 
cit. It  does  not  reduce  mandatory  budget  items.  It  does  not  restrict 
discretionary  spending.  It  does  not  change  tax  rates. 

Requiring  a  balanced  budget  and  actually  achieving  a  balanced 
budget  by  making  tough,  specific  choices  are  two  very  different 
things.  A  balanced  budget  amendment  substitutes  a  general  state- 
ment of  good  intentions  for  a  specific  enactment  of  actual  reduc- 
tions. I  think  that  that  represents  perhaps  the  ultimate  budget 
gimmick,  a  constitutional  provision  that  has  no  effect  at  all  on  re- 
ducing the  deficit,  no  effect  in  reducing  spending  or  raising  taxes, 
and  for  that  reason,  it  is  not  a  substitute  for  actually  reducing  the 
deficit. 

In  the  history  of  this  country,  we  have  had  29  of  42  Presidents 
reduce  their  deficits  without  having  to  have  a  constitutional 
amendment.  The  authors  often  point  to  Thomas  Jefferson  as  favor- 
ing a  constitutional  amendment.  Thomas  Jefferson  reduced  the  def- 
icit by  34  percent  in  his  administration;  he  did  not  need  a  constitu- 
tional amendment.  Andrew  Jackson  reduced  the  deficit  in  his  ad- 
ministration by  90  percent;  he  did  not  need  a  constitutional  amend- 
ment. Teddy  Roosevelt  and  Harry  Truman  reduced  the  deficit  in 
their  administrations,  and  the  list  goes  on  and  on. 

President  Clinton  does  not  need  a  constitutional  amendment  to 
provide  leadership  for  reducing  the  deficit.  This  constitutional 
amendment,  very  frankly,  is  a  lefix)ver  of  the  eighties.  It  is  a  left- 
over of  the  gridlock  that  we  saw  in  the  eighties  when  a  President 


did  not  want  to  exercise  leadership  on  this  issue  and  the  Congress 
ran  away  from  deaUng  with  those  issues. 

And  out  of  that  gridlock  came  all  of  these  quick  fixes,  from 
Gramm-Rudman  one  and  two,  to  all  kinds  of  interesting  ideas  to 
slice  through  it,  including  the  balanced  budget  amendment.  That 
is  when  it  came  to  the  forefront.  It  was  a  reflection  of  the  frustra- 
tion of  Members.  The  President  of  the  United  States  supported  this 
kind  of  foolishness,  when  they  themselves  could  have  provided  the 
leadership  to  basically  balance  the  budget,  if  that  is  what  they 
wanted  to  do. 

So,  we  do  not  need  this.  We  do  not  need  this.  In  the  last  2  years, 
we  have  the  best  evidence  of  that.  A  President  willing  to  provide 
leadership  to  this  country  and  Members  of  Congress  willing  to  cast 
tough  votes — that  is  the  way  we  ought  to  do  business  in  a  democ- 
racy, and  that  is  the  way  our  forefathers  intended  us  to  do  busi- 
ness. 

Congress  enacted  and  the  President  approved  legislation  to  re- 
duce the  deficit,  as  I  have  said,  by  over  $500  billion  in  5  years. 
There  are  real  spending  cuts  in  both  mandatory  and  discretionary 
programs.  We  had  real  tax  increases,  largely  on  the  wealthy;  which 
was  not  easy  to  do,  but  Members  were  willing  to  cast  that  vote. 
The  plan  is  working.  We  have  seen  the  deficit  decline  by  40  percent 
from  a  projected  $302  billion  to  $176  billion.  And  the  deficit  is  pro- 
jected to  decline  3  years  in  a  row — something  that  has  not  hap- 
pened in  over  40  years. 

We  have  a  hard  freeze  on  discretionary  spending  that  was  en- 
acted by  members  willing  to  vote  for  that.  We  have  mandatory 
spending  targets  put  in  place.  The  President  did  that  by  Executive 
order.  We  have  got  a  pay-go  requirement  on  mandatory  spending. 
If  you  increase  benefits  and  entitlement  programs,  and  if  you  cut 
taxes  that  are  going  to  increase  the  deficit,  you  have  go  to  pay  for 
it  and  show  that  you  do  not  increase  the  deficit.  That  was  voted 
by  Members  of  both  the  House  and  the  Senate  that  had  the  guts 
to  do  it. 

And  we  now  have  a  bipartisan  commission  on  further  entitle- 
ment reform.  This  is  not  the  end;  it  is  the  beginning.  But  we  have 
shown  that  through  leadership  and  the  courage  to  make  the  right 
votes  we  can  set  a  new  path  in  this  country  in  terms  of  dealing 
with  the  deficit,  and  that  is  the  way  it  should  work. 

This  year  we  also  hope  to  enact  health  care  reform  that  controls 
the  rising  cost  of  health  care  programs.  These  are  all  specific,  credi- 
ble steps  to  reduce  the  deficit.  Last  year's  vote  on  the  reconciliation 
bill  showed  that  real  deficit  reduction  is  not  easy,  but  it  can  be 
done.  And  no  constitutional  amendment  can  substitute  for  the  guts 
you  need  to  make  the  right  choices.  No  constitutional  amendment 
is  going  to  provide  that  kind  of  courage.  Thoughtful,  specific  steps 
to  reduce  the  deficit  are  better  and  tougher  policy  than  pious  state- 
ments of  unspecified  good  intentions. 

If  you  look  at  the  cosponsors  of  the  constitutional  amendment,  a 
majority  of  them  voted  against  the  deficit  reduction  package  last 
year.  Aiid  I  would  wager  to  say  that  if  you  looked  through  recent 
history,  they  probably  voted  against  most  of  the  tough  proposals  to 
reduce  the  deficit.  I  think  this  is  the  best  measure  of  the  true  pur- 
pose of  the  constitutional  amendment. 
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But  in  addition  to  that,  they  will  not  tell  you  up  front  how  you 
are  going  to  balance  the  budget.  As  you  know,  2  years  ago  in  the 
House  I  challenged  the  sponsors  of  the  balanced  budget  amend- 
ment. I  said  let  us  debate  a  balanced  budget  amendment  on  the 
floor  of  the  House.  But,  at  the  same  time  that  we  debate  a  constitu- 
tional amendment  to  balance  the  budget,  let  us  also  debate  how  we 
balance  the  budget — ^what  taxes  need  to  be  raised,  what  programs 
are  going  to  be  cut,  what  are  we  going  to  do  to  defense,  how  are 
we  going  to  balance  the  budget.  And  Members  said,  no,  no,  we  do 
not  want  to  debate  that,  we  just  want  to  debate  a  constitutional 
amendment. 

And  while  I  have  a  lot  of  respect  for  the  Members  that  support 
this  amendment,  there  are  many  that  obviously  do  not  want  to  deal 
with  the  tough  choices  involved.  I  would  challenge  them.  Honestly, 
I  would  challenge  them.  If  they  can  muster  two-thirds  of  either  the 
House  or  the  Senate  to  pass  a  constitutional  amendment  then  why 
cannot  they  have  a  majority  tell  us  how  they  are  going  to  balance 
the  budget.  That  is  the  challenge  you  ought  to  give  to  them.  Come 
together,  present  a  proposal  that  gets  us  a  balanced  budget.  CBO 
tells  us  that  $600  billion  needs  to  be  cut  over  the  next  5  years.  Let 
us  see  how  they  do  it.  That  is  the  debate  the  American  people  want 
to  hear,  and  that  is  what  we  honestly  ought  to  present  to  the 
American  people.  We  all  want  a  balanced  budget.  The  question  is 
what  are  the  choices  you  have  to  make  to  get  there? 

Third,  this  proposal  would  trivialize  and,  I  think,  breed  dis- 
respect for  the  Constitution.  Constitutionalizing  the  Federal  budget 
would  undermine  respect  for  the  supreme  law  of  our  country.  This 
is,  without  question,  the  most  sacred  document  we  have.  It  sets 
forth  our  immutable  national  ideals,  our  freedoms,  and  the  fun- 
damental structure  of  Grovemment.  It  is  meant  to  last  forever.  In 
the  period  of  over  200  years  since  ratification  of  the  Bill  of  Rights, 
spanning  the  time  from  the  colonial  buggies  to  the  space  shuttle, 
the  Constitution  has  been  amended  only  17  times. 

Amendment  of  the  Constitution  should  be  undertaken  only  for 
the  most  compelling  and  permanent  causes.  This  resolution  does 
not  meet  that  standard.  It  would  harm  rather  than  strengthen  our 
Constitution  and  our  Nation.  We  ought  not  to  trivialize  the  Con- 
stitution so  that  every  time  there  is  a  policy  failure  in  this  country 
somebody  comes  up  with  a  constitutional  amendment  to  try  to 
solve  the  problem. 

As  you  pointed  out,  we  are  not  doing  a  very  good  job  fighting 
crime  in  this  country.  Should  we  then  propose  a  constitutional 
amendment  to  outlaw  crime?  Is  that  going  to  be  the  answer?  We 
do  not  do  a  very  good  job  fighting  drugs  in  this  country.  Do  we 
need  a  constitutional  amendment  to  say  we  are  against  drugs?  Is 
that  going  to  create  a  little  more  impetus  in  dealing  with  that  prob- 
lem? We  do  not  do  a  very  good  job  fighting  unemployment  in  this 
country.  Would  a  constitutional  amendment,  therefore,  give  us  the 
will  and  the  courage  to  figure  out  how  we  are  going  to  employ 
Americans  in  meaningful  jobs? 

There  are  policy  failures  all  the  time  that  we  have  to  deal  with. 
We  do  not  have  to  change  the  Constitution  to  deal  with  those  prob- 
lems. It  is  the  leadership  of  people  who  want  to  deal  with  those  is- 


sues  that  counts.  And  that  is  what  I  think,  as  I  said,  our  fore- 
fathers intended. 

The  Constitution  ought  not  to  be  a  bookkeeping  manual.  That  is 
what  the  authors  of  this  amendment  are  going  to  inject — account- 
ing and  budgets — into  this  document.  If  it  is  adhered  to,  the 
amendment  could  threaten  to  turn  recessions  into  depressions.  If  it 
is  not  adhered  to,  it  will  be  evaded  through  gimmicks  and  manipu- 
lation. However  you  do  it,  the  Constitution  is  going  to  be  degraded. 

And  in  either  case,  because  of  the  amendment's  uncertainties  the 
courts  will,  for  the  first  time  in  our  history,  be  invited  to  become 
arbiters  of  the  national  budget.  This  is  a  role  that  they  are  not 
suited  to  play,  and  in  a  democracy  they  should  not  play.  The  found- 
ing fathers  did  not  intend  for  judges  to  make  budgetary  policy. 
They  deliberately  left  that  to  Members  of  Congress  and  Presidents 
who,  unlike  judges,  are  directly  accountable  to  the  people. 

And  make  no  mistake  about  it,  as  you  look  at  the  provisions  that 
they  are  proposing,  what  is  an  outlay,  what  is  a  receipt,  what  in- 
deed is  a  balanced  budget?  That  can  now  all  be  litigated  before  a 
Federal  judge.  If  I  do  not  like  the  ingredients  of  the  budget  for  that 
year,  if  I  do  not  like  what  the  President  did  or  I  do  not  like  what 
the  Congress  did,  I  will  take  it  to  court  and  I  will  challenge  it  on 
the  basis  that  it  does  not  represent  adherence  to  the  constitutional 
amendment. 

So  what  does  a  judge  then  have  to  do?  A  judge  has  to  basically 
figure  out,  well,  what  are  the  economic  assumptions  that  this  budg- 
et is  based  on?  What  are  the  unemployment  rates  for  the  future? 
What  are  the  growth  rates  for  the  future?  What  are  the  rates  on 
interest  going  to  be  for  the  future?  That  is  what  a  judge  is  going 
to  decide?  And  then  a  judge  is  going  to  tell  us  whether  the  budget 
is  balanced  or  not? 

I  mean,  the  last  thing  you  want  to  have  done  in  this  country  is 
to  turn  over  to  the  Federal  courts  decisions  about  the  budget.  The 
authors  say  it  does  not  have  to  go  to  the  courts.  If  it  does  not  have 
to  go  to  the  courts  then  what  you  have,  in  essence,  is  a  dead-letter 
law,  because  the  only  way  you  enforce  a  constitutional  amendment 
is  to  go  to  the  courts.  So  either  way  you  have  a  situation  in  which 
either  the  courts  tell  you  what  economic  policy  is,  or  if  the  courts 
are  not  going  to  deal  with  this  issue,  then  you  have  got  a  dead  let- 
ter. 

This  amendment  would  for  the  first  time,  I  think,  upset  the  prin- 
ciple of  majority  rule.  As  I  have  mentioned  here,  the  amendment 
would  require  a  three-fifths  vote  in  order  to  pass  a  law  permitting 
an  unbalanced  budget  or  a  debt  increase.  For  the  last  205  years, 
the  Constitution  has  required  a  supermajority  to  enact  a  law  only 
if  there  is  a  Presidential  veto,  and  under  this  amendment,  without 
any  Presidential  veto,  a  minority  in  the  House,  a  minority  in  the 
Senate,  two-fifths  plus  one  in  either  the  House  or  Senate  would 
have  the  constitutional  power  to  block  legislative  action.  We  should 
reject  this  kind  of  fundamental  change  to  a  constitutional  design 
that  has  served  us  so  well. 

With  all  due  respect,  you  know  better  than  anyone,  Mr.  Chair- 
man, the  problems  of  having  to  deal  with  a  minority  that  can  block 
action.  The  budget  of  this  country  and  the  economic  decisions  that 
relate  to  that  budget,  would  be  placed  in  the  hands  of  a  minority. 


10 

And  if  our  forefathers  intended  anything,  they  intended  that  a  ma- 
jority would  control  how  Government  operates  in  this  country. 

That  is  what  people  do.  They  elect  a  majority  to  power.  They  do 
not  elect  a  minority  to  control  the  country.  That  is  not  why  they 
elected  a  majority  to  power.  And  yet  this  amendment  would  basi- 
cally hand  a  minority  the  power  to  be  able  to  determine  what  kind 
of  economic  policy  we  put  in  place.  That  is  crazy.  It  is  crazy. 

Finally,  a  balanced  budget  amendment  will  mean  substantial  un- 
certainty and  disruption  for  the  Grovemment  and  the  country.  We 
have  seen  unpredictable  events  take  place — natural  disasters  such 
as  the  earthquake  we  saw  in  Los  Angeles,  the  floods  in  the  Mid- 
west, international  crises  that  cause  serious  problems  with  regard 
to  whether  we  respond  quickly  and  whether  we  can  provide  the 
outlays  to  deal  with  that  problem. 

Even  without  these  crises,  Congress  would  have  to  base  enforce- 
ment actions  on  estimates  and  make  adjustments  at  the  end  of  the 
fiscal  year.  If  sizable  deficits  loom,  the  Grovemment  would  be  faced 
with  either  making  large  reductions  at  the  end  of  the  year  or  carry- 
ing over  the  excess  and  violating  the  amendment.  The  amendment 
permits  deficits  only,  as  I  said,  by  a  three-fifths  vote  and,  therefore, 
we  would  be  in  a  situation  where  we  would  be  creating  gridlock 
when  it  comes  to  responding  to  these  kinds  of  crises. 

Let  me  talk  about  some  of  the  specific  points  that  I  see  from  a 
budgetary  point  of  view.  The  amendment  would  put  the  Govern- 
ment and  the  country  on  what  I  call  a  fiscal  yo-yo.  It  contains  no 
mechanism  for  accomplishing  its  stated  objective  of  a  balance  be- 
tween outlays  and  receipts.  There  is  nothing  in  here  that  defines 
what  the  outlays  and  receipts  really  are.  It  is  silent  on  what  tools 
the  President  or  the  chief  executive  would  use  to  ensure  that  it  is 
carried  out. 

It  is  entirely  unclear  whether  the  President  can  impound  con- 
gressionally  appropriated  funds  to  achieve  compliance.  The  amend- 
ment neither  makes  that  power  explicit  nor  places  any  limits  upon 
the  manner  of  its  exercise. 

Moreover  the  amendment,  as  worded,  presents  the  possibility  of 
an  impasse.  No  provisions  are  included  to  cover  the  case  where 
Congress  can  muster  neither  a  majority  to  enact  policies  which 
lead  to  a  balanced  budget  nor  a  supermajority  to  approve  an  unbal- 
anced budget.  What  do  we  do  if  we  cannot  do  either?  There  is  noth- 
ing in  this  amendment  that  tells  us  what  the  answer  is. 

Finally,  and  perhaps  most  importantly,  the  proposal  leaves  whol- 
ly uncertain  what  happens  in  the  event  of  noncompliance  or  a  dis- 
pute as  to  whether  there  has  been  compliance.  Do  the  courts  order 
budget  cuts  or  tax  increases?  It  is  true  that  the  amendment  pro- 
vides that  Congress  shall  enact  legislation  to  enforce  the  amend- 
ment. However,  this  only  makes  clear  that  the  question  of  the  ac- 
tual enforcement  mechanism  is  left  to  future  legislation.  Such  legis- 
lation would,  of  course,  be  subject  to  change  by  a  simple  majority 
vote. 

If  Senate  Joint  Resolution  41  is  adopted,  how  will  it  work?  Let 
us  suppose  that  the  provisions  are  simply  interpreted  literally,  that 
you  can  have  no  end-of-year  deficit.  Let  us  assume  it  is  February 
2001  instead  of  February  1994.  Senate  Joint  Resolution  41  is  part 
of  the  Constitution  and  the  budget  for  this  year  is  out  of  balance 
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by  $50  billion.  What  happens?  Congress,  presumably,  would  be  re- 
quired to  enact  current-year  rescissions  or  other  cuts  or  tax  in- 
creases of  $50  billion  in  order  to  bring  the  year's  budget  into  bal- 
ance. 

Since  it  is  February,  the  budget  year  is  almost  one-half  over.  Re- 
scissions or  taxes  would  have,  at  most,  only  a  few  months  to  oper- 
ate, even  if  enacted  promptly,  and  would  be  required  to  reduce  out- 
lays or  raise  revenues  by  $50  billion.  And  an  actual  reduction  in 
present-year  outlays  of  $50  billion  would  require  much  larger  cuts 
in  budget  authority.  These  cuts  would  have  an  even  more  dramatic 
effect  because  the  year  is  half  gone. 

So  where  will  these  $50  billion  middle-of-the-year  cuts  come  from 
and  how  serious  will  they  be?  The  cuts  cannot  be  taken  from  inter- 
est payments.  They  cannot  reasonably  be  taken  from  entitlement 
programs  in  the  middle  of  the  year  because  of  notice  requirements, 
reliance  of  beneficiaries  on  assistance  payments,  and  the  temporary 
nature  of  the  cuts.  Thus  the  cuts  will  probably  have  to  come  from 
discretionary  programs,  defense  or  nondefense. 

All  discretionary  programs  spend  about  $500  billion.  Since  the 
year  is  one-half  over,  only  about  $250  billion  in  spending  would 
still  be  available  to  be  cut — so  a  $50  billion  cut  would  be  20  percent 
of  all  such  programs.  But  many  of  these  are  slow-spending  pro- 
grams and  immediate  outlay  savings  are  necessary  to  meet  the 
end-of-the-year  balanced  budget  requirement.  So  even  a  higher  per- 
centage across-the-board  cut  of  fast-spending  programs  or  shut- 
downs or  near-shutdowns  of  selected  programs  would  be  necessary 
to  meet  the  outlay  savings. 

Such  huge  cuts  and  shutdowns  would  obviously  cause  severe  dis- 
locations in  our  economy.  An  immediate  tax  increase  could  also 
close  the  gap,  but  only  if  it  is  enacted  and  the  taxes  are  collected 
within  a  very  few  months.  Obviously,  that  is  not  realistic.  Even  if 
there  is  a  resort  to  emergency  surtaxes  or  other  quick-fix  tax  ma- 
nipulations, it  just  is  not  going  to  happen. 

This  estimating  problem  is  not  an  unrealistic  scenario.  Indeed,  it 
is  probably  more  probable  than  not.  Why?  If  you  look  at  budget 
forecasts  they  are  not  an  exact  science,  but  the  balanced  budget 
amendment  requires  no  less  than  an  exact,  year-by-year  balance  in 
the  entire  budget. 

For  example,  in  January  1993,  only  9  months  before  the  start  of 
the  fiscal  1994  year,  CBO  forecast  the  1994  deficit  at  $291  billion. 
After  Congress  passed  a  budget  based  on  this  forecast,  in  Septem- 
ber 1993  the  1994  deficit  was  forecast  by  CBO  at  $253  billion.  Last 
month,  halfway  through  the  current  budget  year,  CBO  said  that 
the  1994  deficit,  this  year's  deficit,  would  be  $223  billion.  Now  that 
is  a  swing  of  $30  billion  in  only  the  last  6  months,  and  in  the  mid- 
dle of  a  year  that  is  being  forecast. 

In  the  period  1983  to  1993,  the  change  in  CBO  policy  deficit  fore- 
casts between  the  February  before  the  fiscal  year  began  and  the 
February  of  the  fiscal  year  itself  averaged  $47  billion.  The  biggest 
change  was  $177  billion.  Now  that  is  just  a  change  in  forecasts  that 
we  get  in  the  current  year,  and  if  CBO  changes  that  forecast  do  we 
then  have  to  respond  and  provide  a  $177  billion  change  in  order 
to  get  back  into  balance  in  the  middle  of  a  year. 

[The  information  follows:] 
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[Excerpt  From  Statement  Before  the  Committee  on  the  Budget  on  the  Eco- 
nomic AND  Budget  Outixx)k:  Fiscal  Years  1995-1999,  Jan.  27,  1994,  by  Rob- 
ert D.  Reischauer,  Director,  Congressional  Budget  Office] 

*  *  *  but  the  deficit  picture  is  significantly  brighter  than  it  appeared  one  year 
ago  when  the  Congressional  Budget  Office  projected  that  the  deficit  would  soar 
above  $350  billion  by  fiscal  year  1998.  CBO  now  projects  that  the  federal  budget 
deficit  will  fall  from  $223  billion  in  the  current  fiscal  year  to  below  $170  billion  in 
1996,  then  creep  up  to  around  $200  billion  in  1999.  The  dramatic  improvement  since 
last  January  is  largely  the  result  of  the  enactment  in  August  of  a  major  package 
of  tax  increases  and  spending  cuts — ^the  Omnibus  Budget  Reconciliation  Act  of  1993 
(OBRA-93). 

Mr.  Panetta.  Under  this  proposal,  these  swings  in  forecasts 
would  put  the  Government  and  the  country  on  a  yo-yo.  Planned 
spending  enacted  before  the  fiscal  year  would  have  to  be  changed 
one  or  more  times  during  the  year.  We  would  be  dealing  with  the 
budget  almost  continually  because  of  changing  forecasts.  Is  Con- 
gress to  enact  new  laws  ever  time  there  is  a  new  forecast?  If  not, 
is  a  deficit  allowed  after  all? 

This  resolution,  on  its  face,  allows  for  no  small  deficit,  no  cush- 
ion. There  is  no  flexibility  in  the  amendment  as  written.  It  man- 
dates end-of-the-year  balance,  requiring  within-year  adjustments  to 
ensure  that  there  is  no  deficit.  This  stop-go  budgeting  would  occur 
even  if  the  courts  do  not  become  involved  either  before  or  during 
the  budget  year.  And  if  they  did,  if  courts  were  involved  at  the 
same  time  we  are  trying  to  balance  the  budget  legislatively,  the  po- 
tential for  disruption  would  multiply  severalfold. 

In  a  constantly  changing  economy,  one  as  dynamic  as  ours  where 
taxes  and  outlays  change  with  the  business  cycle  as  well  as  with 
unemployment,  deposit  insurance  resolutions,  major  contracts, 
earthquakes,  fires,  relying  on  a  single,  rigid  end-of-the-year  balance 
requirement  is  prescription  for  chaos,  for  continuing  disruption, 
and  for  continuing  dislocation. 

The  problem  of  changing  estimates  is  compounded  by  the  text  of 
the  resolution  itself.  This  is  because  Senate  Joint  Resolution  41  ac- 
tually contains  two  balanced  budget  requirements,  not  one.  It  re- 
quires that  outlays  not  exceed  receipts  but  it  also  requires  that  the 
limit  on  debt  held  by  the  public  not  be  increased,  absent  a  three- 
fifth  vote.  Since  an  increase  in  debt  closely  correlates  with  an  ex- 
cess of  outlays  over  receipts,  the  proposal  would  actually  require 
Congress  to  do  two  things  to  allow  for  a  substantial  deficit  in  a  fis- 
cal year;  pass  a  law  to  increase  the  debt  limit  and  pass  another  law 
for  a  specific  deficit  for  the  year.  This  double  vote  requirement  com- 
pounds the  potential  for  disruption  and  for  gridlock.  Due  to  that 
kind  of  rigidity,  I  think  this  resolution  invites  strategies  to  avoid 
its  controls.  Overly  rigid  deficit  mandates  lead  to  evasion.  We  have 
seen  that. 

I  think  that  is  one  of  the  false  promises  that  I  see  here,  is  the 
argument  that  somehow  all  you  have  to  do  is  pass  this  amendment 
and  the  budget  will  be  balanced.  At  the  State  level  there  are  bal- 
anced budget  requirements  that  are  provided  for  the  States,  and 
yet  what  we  have  seen  is  that  the  States  themselves  basically  do 
not  adhere  to  it  because  they  have  a  capital  budget  on  which  they 
can  borrow.  They  have  an  operating  budget  that  can  be  in  balance, 
but  even  if  you  look  at  many  States,  they  have  developed  ways  to 
get  around  those  requirements. 
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At  the  Federal  level,  the  experience  with  Gramm-Rudman's  arti- 
ficial deficit  targets  is  very  sobering.  Early  loan  repayments,  leas- 
ing in  lieu  of  purchasing,  loan  asset  sales  and  moving  activities 
outside  the  budget  were  commonplace  gimmicks  when  we  were 
dealing  with  Gramm-Rudman.  These  strategies  to  evade  statutory 
requirements  weakened  public  confidence  in  Government.  The 
promise  of  Gramm-Rudman  was  that  we  would  meet  a  certain  defi- 
cit by  a  certain  date,  and  when  we  knew  we  could  not  do  it  there 
were  gimmicks  created  to  get  around  it. 

Similar  strategies  with  respect  to  a  constitutional  provision 
would  be  even  stronger  and  would  have  the  same  effect  on  public 
confidence.  A  balanced  budget  amendment  may  serve  to  substitute 
unfunded  mandates  on  the  States  for  Government's  ability  to  tax 
and  spend,  potentially  imposing  significant  costs  on  the  economy. 
Senate  Joint  Resolution  41  requires  that  outlays  do  not  exceed  re- 
ceipts. Terms  such  as  an  outlay  or  receipt  or  debt  held  by  the  pub- 
lic are  either  not  defined  in  current  law  or  defined  in  only  the  most 
general  terms.  They  are  subject  to  good  faith  controversy  over  their 
meaning.  Are  existing  definitional  criteria  implicitly  to  be  part  of 
the  amendment,  or  are  they  implicitly  to  be  made  immutable  by 
the  amendment?  If  so,  what  are  they? 

Similarly,  the  amendment  provides  that  a  "bill  to  increase  reve- 
nue" must  be  passed  by  a  majority  of  the  whole  number  of  each 
House.  It  is  unclear  whether  this  provision  refers  to  revenue  rates 
or  amounts.  In  fact,  as  you  may  recall,  some  argued  that  tax  cuts 
may  increase  total  revenue,  at  least  temporarily.  Is  a  bill  cutting 
tax  rates  covered  by  the  amendment  because  it  will  increase  reve- 
nue or  not  covered  because  it  reduces  taxes?  There  is  no  answer 
for  that  question. 

As  I  mentioned,  most  State  balanced  budget  requirements  actu- 
ally allow  deficits.  There  is  this  fantasy  that  somehow  we  ought  to 
operate  the  way  the  States  do.  Well,  by  and  large.  States  have  been 
increasing  their  borrowing — by  over  $40  billion  in  1990.  In  fact, 
State  debt  rose  to  a  new  high  of  $372  billion  by  the  end  of  the  fiscal 
year  1992,  as  compared  with  $346  billion  in  1991.  Most  States  with 
balanced  budget  requirements  allow  deficit  financing,  usually  for 
capital  expenditures.  There  is  no  such  provision  in  this  resolution. 

The  resolution  requires  balance  in  the  entire  Federal  budget  and 
no  new  debt  financing  is  permitted  at  all,  even  when  it  comes  to 
capital  investments.  Moreover,  according  to  the  data  in  the  General 
Accounting  Office  study,  only  19  States  have  a  constitutional 
amendment  for  any  part  of  the  State  budget  to  balance  at  year  end, 
and  do  not  permit  deficits  to  be  carried  over  to  the  next  year  or  to 
be  financed  by  borrowing.  This  resolution  requires  balance  in  all 
parts  of  the  Federal  budget  and  permits  no  deficit  carryovers  or 
debt  financing. 

The  requirements  of  this  resolution  thus  are  far  more  rigid  than 
those  in  a  great  majority  of  the  States.  The  Federal  Government, 
with  its  national  and  international  responsibilities,  should  have  at 
least  the  same  flexibility  as  State  governments,  but  not  in  this  res- 
olution. It  also  puts  Social  Security  back  in  the  budget.  Another  im- 
plementation issue  results  from  the  existence  of  programs  with 
dedicated  tax  revenues  such  as  Social  Security,  Medicare,  unem- 
ployment insurance,  airport  and  airways,  highway  trust  funds — 
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these  are  programs  in  which  you  have  set  aside  funds  to  basically 
support  those  programs. 

Under  the  amendment,  when  such  trust  funds  are  drawn  down 
spending  would  have  to  be  cut  by  a  like  amount  elsewhere  in  the 
budget  or  taxes  would  have  to  be  raised.  This  could  be  a  particular 
problem  with  the  Social  Security  trust  funds,  which  are  building  up 
surpluses  now  but  will  have  to  make  very  large  expenditures  when 
the  baby  boom  generation  retires.  At  present,  Social  Security  is  ex- 
cluded from  the  budget  limits  imposed  by  the  Budget  Enforcement 
Act.  This  resolution  would  put  Social  Security  back  in  the  budget. 

In  conclusion,  Mr.  Chairman,  the  balanced  budget  amendment 
promises  something  chat  does  not  exist,  a  painless  way  to  cut  the 
deficit.  From  a  practical  perspective,  this  resolution  is  seriously 
flawed  and  completely  unworkable.  It  should  be  rejected.  We 
should  instead  continue  what  we  started  last  year  which  is  credi- 
ble, specific,  deficit  reduction  and  specific  statutory  disciplines  to 
control  the  budget.  They  are  real.  They  are  working.  They  have 
brought  the  deficit  down.  They  will  continue  to  do  so.  We  should 
continue  on  this  path  and  reject  this  latest  something  for  nothing 
budget  device. 

PREPARED  STATEMENT 

Thank  you  very  much,  Mr.  Chairman.  That  concludes  my  pre- 
pared testimony.  I  would  be  happy  to  answer  any  questions. 
[The  statement  follows:] 

Statement  of  Leon  E.  Panetta 

Mr.  Chairman,  Members  of  the  committee,  thank  you  for  the  opportunity  to  ap- 
pear before  the  Committee  today  to  discuss  the  balanced  budget  amendment.  This 
is  an  issue  on  which  you  have  shown  great  leadership,  Mr.  Chairman,  and  I  com- 
mend you  for  holding  these  hearings. 

As  the  President  stated  in  his  letter  to  the  House  and  Senate  leaders  of  November 
5,  1993,  the  Administration  is  firmly  opposed  to  the  proposed  balanced  budget  con- 
stitutional amendment,  S.J.  Res.  41,  and  its  companion  measure,  H.J.  Res.  103.  The 
President  stated:  "While  I  am  deeply  committed  to  bringing  down  our  Nation's  defi- 
cit, this  proposed  balanced  budget  amendment  would  not  serve  that  end.  It  would 
promote  political  gridlock  and  would  endanger  our  economic  recovery." 

Mr.  Chairman,  last  year  this  Congress  passed  the  largest  deficit  reduction  bill  in 
history.  That  bill  reduced  the  deficit  by  $504.8  billion  over  5  years.  A  Constitutional 
amendment  was  not  needed  for  that  to  happen.  In  fact,  S.J.  Res.  41  would  not  re- 
duce the  deficit  by  one  penny.  It  would,  instead,  degrade  the  Constitution  and  the 
political  process,  and  shake  the  public  trust  in  government.  It  would  undermine  the 
government's  ability  to  manage  the  economy.  It  would  cause  counterproductive 
swings  in  government  spending  and  taxation.  And  it  would  provide  shelter  to  those 
who  seek  to  avoid  making  tough  budget  decisions,  allowing  them  to  pretend  they 
had  balanced  the  budget  when  in  fact  they  had  done  nothing. 

The  proposal  is  bad  economics  and  bad  budget  policy.  It  should  be  rejected. 

I  would  like  first  to  review  briefly  the  principal  features  of  S.J.  Res.  41.  I  will  then 
discuss  the  most  significant  problems  raised  by  the  proposal,  and  finally  focus  more 
specifically  on  the  practical  budgetary  difficulties  that  would  be  presented  if  this 
amendment  is  proposed  by  the  Congress  and  ratified  by  the  States. 

PRINCIPAL  PROVISIONS  OF  S.J.  RES.  41 

S.J.  Res.  41  actually  contains  three  main  requirements,  not  one.  It  has  a  budget- 
balance  requirement:  It  provides  that  "total  outlays  for  any  fiscal  year  shall  not  ex- 
ceed total  receipts  for  that  fiscal  year"  unless  three-fifi;hs  of  the  whole  number  of 
each  House  of  Congress  provide  by  law  for  a  specific  excess  of  outlays  over  receipts 
by  a  roll  call  vote.  It  also  has  a  no-debt-increase  requirement:  it  provides  that  the 
limit  on  United  States  debt  held  by  the  public  "shall  not  be  increased"  unless  three- 
fifths  of  the  whole  number  of  each  House  provide  by  law  for  an  increase  by  a  roll 
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call  vote.  Finally,  it  has  a  tax- vote  requirement:  it  provides  that  "no  bill  to  increase 
revenue"  shall  become  law  unless  approved  by  a  majority  of  the  whole  number  of 
each  House  by  a  roll  call  vote. 

S.J.  Res.  41  also  contains  several  supporting  but  subsidiary  provisions:  the  Presi- 
dent is  required  to  present  a  budget  in  which  outlays  do  not  exceed  receipts;  the 
Congress  is  required  to  "enforce  and  implement"  the  amendment  'Tjy  appropriate 
legislation,  which  may  rely  on  estimates  of  receipts  and  outlays";  and  the  Congress 
may  by  law  waive  the  amendment  in  cases  of  war,  or  a  military  conflict  "which 
causes  an  imminent  and  serious  military  threat  to  national  security."  The  amend- 
ment by  its  terms  would  take  effect  beginning  with  fiscal  year  1999  (the  sponsors, 
however,  evidently  plan  to  change  this  date  to  2001),  or  the  second  fiscal  year  begin- 
ning after  its  ratification,  whichever  is  later. 

Let  me  first  briefly  describe  some  of  the  most  glaring  problems  that  would  be  cre- 
ated by  S.J.  Res.  41. 

ECONOMIC  AND  BUDGETARY  ISSUES 

First,  S.J.  Res.  41  is  bad  economics.  As  you  know,  the  Federal  deficit  depends  not 
just  on  Congressional  decisions,  but  also  on  the  state  of  the  economy.  In  particular, 
the  deficit  increases  automatically  whenever  the  economy  weakens.  Rising  deficits 
act  as  economic  stabilizers  in  periods  of  recession.  In  such  situations,  federal  reve- 
nues fall  and  expenditures  for  unemployment  compensation,  food  stamps  and  oliier 
means-tested  assistance  programs  rise,  thus  sustaining  private  incomes  and  keeping 
sales,  emplo3mient,  and  production  at  higher  levels  than  they  otherwise  would  be. 
A  Constitutionally  enforced  balanced  budget  requirement  would  force  us  to  raise 
taxes  and  cut  expenditures  whenever  the  economy  is  weak.  This  is  exactly  the  oppo- 
site of  what  is  needed  in  a  weak  economy.  But  it  is  what  S.J.  Res.  41  would  require: 
Raising  taxes  in  a  recession;  cutting  spending  in  a  recession.  This  should  not  be 
adopted  as  a  temporary  policy,  much  less  enshrined  permanently  in  our  Constitu- 
tion. 

Second,  Congress  and  the  Administration  have  already  made — and  can  continue 
to  make — tough  decisions  to  reduce  the  deficit  without  S.J.  Res.  41,  S.J.  Res.  41 
makes  no  direct  effort  to  deal  with  the  principal  sources  of  the  deficit.  It  does  not, 
for  example,  reduce  mandatory  budget  items,  or  restrict  discretionary  spending,  or 
change  tax  rates.  "Requiring"  a  balanced  budget  and  actually  achieving  it  by  mak- 
ing tough  specific  choices,  are  two  entirely  different  things.  A  balanced  budget 
amendment  substitutes  a  general  statement  of  good  intentions  for  specific  enact- 
ment of  actual  reductions.  This  is  perhaps  the  ultimate  budget  gimmick:  a  Constitu- 
tional provision  that  has  no  effect  at  all  on  reducing  the  deficit,  no  effect  in  reducing 
spending  or  raising  taxes.  S.J.  Res.  41  is  not  a  substitute  for  actually  reducing  the 
deficit. 

Last  year  we  enacted  a  law  that  reduces  the  deficit  by  $504.8  billion  over  5  years. 
It  contained  real  spending  cuts  in  both  mandatory  and  discretionary  programs,  and 
real  tax  increases  largely  on  the  wealthy.  The  plan  is  working.  The  fiscal  year  1995 
deficit  is  forecast  to  decline  by  40  percent,  from  a  projected  $302  billion  to  $176  bil- 
Uon.  The  deficit  is  projected  to  decline  for  three  years  in  a  row,  something  that  has 
not  happened  since  Harry  Truman  was  President.  We  have  a  hard  fi-eeze  on  discre- 
tionary spending;  mandatory  spending  targets;  and  a  Bipartisan  Commission  on  En- 
titlement Reform.  This  year  we  also  hope  to  enact  health  care  reform  that  controls 
the  rising  cost  of  health  care  programs.  These  are  specific,  credible  steps  to  reduce 
the  deficit.  Last  year's  vote  on  the  reconciliation  bill  showed  that,  though  real  deficit 
reduction  is  not  easy,  it  can  be  done.  Thoughtful  specific  steps  to  reduce  the  deficit 
are  better — and  tougher — policy  than  pious  statements  of  unspecified  good  inten- 
tions. 

Perhaps  the  best  measure  of  the  true  purpose  of  the  proposed  Constitutional 
amendment  is  not  only  that  most  of  its  sponsors  in  both  the  House  and  Senate  voted 
against  the  most  important  step  we  have  ever  taken  to  reduce  deficits,  but  that  they 
absolutely  refiise  to  tell  the  American  people  how  they  would  balance  the  budget. 

Last  month,  a  report  fix)m  the  Congressional  Budget  OfiBce  stated  that  it  would 
probably  take  a  $600  billion  package  of  spending  cuts  and  tax  increases  to  meet  the 
balanced  budget  requirement  by  1999.  You  and  I  both  know,  Mr.  Chairman,  not 
only  how  difficult  it  would  be  to  achieve  that  goal  but  that  you  could  debate  this 
issue  on  the  Senate  floor  from  now  until  Congress  adjourns  and  not  once  hear  a  sup- 
porter of  this  amendment  say  specifically  what  spending  cuts  and  what  tax  in- 
creases he  or  she  is  recommending  to  meet  the  CBO  target. 

They  cannot  wait  to  tell  their  constituents  they  voted  for  a  balanced  budget,  but 
when  it  comes  to  the  specifics,  their  silence  is  deafening. 
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Third,  S.J.  Res.  41  would  trivialize  and  breed  disrespect  for  the  Constitution. 
Constitutionalizing  the  federal  budget  would  undermine  respect  for  the  supreme  law 
of  our  country.  The  Constitution  sets  forth  our  immutable  national  ideals  and  free- 
doms, and  the  fundamental  structure  of  our  government.  It  is  meant  to  last  forever. 
In  the  period  of  over  200  years  since  ratification  of  the  Bill  of  Rights — spanning  the 
time  from  colonial  buggies  to  the  space  shuttle — the  Constitution  has  been  amended 
only  seventeen  times.  Amendment  of  the  Constitution  should  be  undertaken  only  for 
the  most  compelling  and  permanent  causes.  S.J.  Res.  41  does  not  meet  that  stand- 
ard. It  would  harm,  rather  than  strengthen,  our  Constitution  and  our  Nation. 

The  Constitution  is  not  a  bookkeeping  manual.  The  devices  of  accounting  and 
budgets  should  not  be  injected  into  that  document.  If  it  is  adhered  to,  the  amend- 
ment would  threaten  to  turn  recessions  into  depressions.  If  it  is  not  adhered  to,  or 
it  is  evaded  through  gimmicks  and  manipulation,  the  Constitution  will  have  been 
degraded.  And  in  either  case,  because  of  the  amendment's  uncertainties,  the  Courts 
will,  for  the  first  time  in  our  history,  be  invited  to  become  arbiters  of  the  national 
budget.  This  is  a  role  they  are  not  suited  to  play,  and,  in  a  democracy,  they  should 
not  play. 

The  Founding  Fathers  did  not  intend  for  judges  to  make  budgetary  policy.  They 
deliberately  left  that  to  Members  of  Congress  and  Presidents,  who,  unlike  judges, 
are  directly  accountable  to  the  people. 

Moreover,  this  amendment  would,  also  for  the  first  time  in  our  history,  upset  the 
principle  of  majority  rule.  The  amendment  would  constitutionally  require  a  three- 
fifths  vote  to  pass  a  law  permitting  an  unbalanced  budget  or  a  debt  increase.  For 
the  last  205  years,  the  Constitution  has  required  a  supermajority  to  enact  a  law 
only  if  there  was  a  Presidential  veto.  Under  this  amendment,  without  any  Presi- 
dential veto,  a  minority  in  one  House  of  Congress — two-fifths  plus  one  in  either  the 
House  or  Senate — woiild  have  the  constitutional  power  to  block  legislative  action. 
We  should  reject  such  a  fundamental  change  to  a  constitutional  design  that  has 
served  us  so  well. 

Finally,  a  balanced  budget  amendment  will  mean  substantial  uncertainty  and  dis- 
ruption for  the  government  and  the  country.  Such  unpredictable  events  as  natural 
disasters  or  international  crises  may  cause  outlays  to  outpace  revenues.  Even  with- 
out such  crises.  Congress  would  have  to  base  enforcement  actions  on  estimates  and 
make  adjustments  at  the  end  of  the  fiscal  year.  If  sizable  deficits  loomed,  the  gov- 
ernment would  be  faced  with  either  making  large  reductions  at  the  end  of  the  year 
or  carrying  over  the  excess  and  violating  the  amendment.  The  amendment  permits 
deficits  only  on  a  three-fifths  vote.  A  minority  in  Congress  could  thus  exact  a  high 
price  for  joining  the  required  supermajority  to  avoid  disruption  of  government  serv- 
ices. 

Let  me  amplify  these  practical  points,  which  have  frequently  been  overlooked. 

SPECIFIC  BUDGETARY  PROBLEMS 

The  year-to-year  balance  requirement  will  put  the  government  and  the  country  on 
a  fiscal  yo-yo.  S.J.  Res.  41  contains  no  mechanism  for  accomplishing  its  stated  objec- 
tive of  a  balance  between  outlays  and  receipts.  It  is  silent  on  what  tools  the  Presi- 
dent, as  Chief  Executive,  is  to  use  to  ensure  that  it  is  carried  out.  It  is  entirely  un- 
clear, for  example,  whether  the  President  can  impound  Congressionally  appro- 
priated funds  to  achieve  compliance.  The  amendment  neither  makes  that  power  ex- 
plicit nor  places  any  limits  upon  the  manner  of  its  exercise.  Moreover,  the  amend- 
ment as  worded  presents  the  possibility  of  an  impasse:  no  provisions  are  included 
to  cover  the  case  where  Congress  can  muster  neither  a  majority  to  enact  policies 
which  lead  to  a  balanced  budget,  nor  a  supermajority  (three-fif&is)  to  approve  an 
unbalanced  budget.  Finally,  and  perhaps  most  importantly,  the  proposal  leaves 
wholly  uncertain  what  happens  in  the  event  of  noncompliance  or  a  dispute  as  to 
whether  there  has  been  compliance.  Do  the  courts  order  budget  cuts  or  tax  in- 
creases? It  is  true  that  the  amendment  provides  that  Congress  shall  enact  legisla- 
tion to  enforce  the  amendment.  However,  this  only  makes  clear  that  the  question 
of  the  actual  enforcement  mechanism  is  left  to  future  legislation.  Such  legislation 
would,  of  course,  be  subject  to  change  by  simple  majority  vote. 

If  S.J.  Res.  41  is  adopted,  how  will  it  actually  work?  Let  us  suppose  that  the  pro- 
visions are  simply  interpreted  literally:  no  end-of-year  deficit  is  allowed. 

Let's  assume  it  is  February  2001,  instead  of  February  1994,  S.J.  Res.  41  is  a  part 
of  the  Constitution,  and  the  budget  for  this  year  is  out  of  balance  by  $50  billion. 
What  happens?  Congress  presumably  would  be  required  to  enact  current  year  re- 
scissions or  other  cuts  or  tax  increases  of  $50  billion  to  bring  this  year's  budget  into 
balance.  Since  it  is  February,  the  budget  year  is  almost  half  over.  Rescissions  or 
taxes  would  have  at  most  only  a  few  months  to  operate,  even  if  enacted  promptly, 
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and  would  be  required  to  reduce  outlays  or  raise  revenues  by  $50  billion.  And  an 
actual  reduction  in  present  year  outlays  of  $50  billion  would  require  much  larger 
cuts  in  budget  authority.  These  cuts  would  have  an  even  more  dramatic  effect  be- 
cause the  year  is  half  gone. 

Where  will  these  $50  billion  middle-of-the-year  cuts  come  from  and  how  serious 
will  they  be?  The  cuts  cannot  be  taken  from  interest  payments.  They  cannot  reason- 
ably be  taken  from  the  entitlement  programs  in  the  middle  of  the  year  because  of 
notice  requirements,  reliance  of  beneficiaries  on  assistance  payments,  and  the  tem- 
porary nature  of  the  cuts.  Thus,  the  cuts  will  probably  have  to  come  from  discre- 
tionary programs,  defense  or  nondefense.  All  discretionary  programs  spend  about 
$500  billion.  Since  the  year  is  half  over,  only  about  $250  billion  in  spending  would 
be  still  available  to  be  cut,  so  a  $50  billion  cut  would  be  20  percent  of  all  such  pro- 
grams. But  many  of  these  are  slow  spending  programs,  and  immediate  outlay  sav- 
ings are  necessary  to  meet  the  end-of-year  balance  requirement.  So  even  a  higher 
percentage  across-the-board  cut  of  fast-spending  programs,  or  shutdowns  or  near- 
shutdowns  of  selected  programs  would  be  necessary  to  meet  the  required  outlay  sav- 
ings. Such  huge  cuts  or  shutdowns  would  obviously  cause  severe  dislocations.  An 
immediate  tax  increase  could  also  close  the  gap,  but  only  if  it  is  enacted  and  the 
taxes  are  collected  within  a  few  months.  Obviously,  that  is  not  realistic  either,  even 
if  there  is  a  resort  to  emergency  surtaxes  or  other  quick-fix  tax  manipulations. 

This  estimating  problem  is  not  an  unrealistic  scenario.  Indeed,  it  is  more  probable 
than  not.  Why?  Because  budget  forecasts  are  not  exact,  but  the  balanced  budget 
amendment  requires  no  less  than  an  exact  year-by-year  balance  in  the  entire  budg- 
et. 

For  example,  in  January  1993,  only  9  months  before  the  start  of  fiscal  1994,  CBO 
forecast  the  1994  deficit  at  $291  bUlion.  After  Congress  passed  a  budget  based  on 
this  forecast,  in  September  1993,  the  1994  deficit  was  forecast  by  CBO  at  $253  bil- 
lion. Last  month,  halfway  through  the  current  budget  year,  CBO  forecast  1994  defi- 
cit— this  year's  deficit — at  $223  billion  This  is  a  swing  of  $30  billion  in  only  the  last 
6  months,  and  in  the  middle  of  the  year  being  forecast.  In  the  period  1983-93,  the 
change  in  CBO  policy  deficit  forecasts  between  the  February  before  the  fiscal  year 
began  and  the  February  of  the  fisced  year  itself  averaged  $47  billion  (The  biggest 
change  was  $177  billion). 

Under  S.J.  Res.  41,  these  swings  in  forecasts  would  put  the  government  and  the 
country  on  a  fiscal  yo-yo.  Planned  spending  enacted  before  the  fiscal  year  would 
have  to  be  changed  one  or  more  times  during  the  year.  Is  Congress  to  enact  new 
laws  every  time  there  is  a  new  forecast?  If  not,  is  a  deficit  allowed  after  all?  S.J. 
Res.  41  on  its  face  allows  for  no  "small"  deficit,  no  "cushion."  It  mandates  end-of- 
year  balance,  requiring  within-year  adjustments  to  ensure  there  is  no  deficit.  This 
stop-go  budgeting  womd  occur  even  if  the  courts  do  not  become  involved  either  be- 
fore or  during  the  budget  year.  If  they  did,  the  potential  for  disruption  would  mul- 
tiply several-Fold. 

In  a  constantly  changing  economy,  where  taxes  and  outlays  change  with  the  busi- 
ness cycle — as  well  as  with  unemployment,  deposit  insurance  resolutions,  major  con- 
tracts, earthquakes  and  fires — relying  on  a  single,  rigid,  end-of-year  balance  require- 
ment is  a  prescription  for  continuing  disruption  and  dislocation. 

The  problem  of  changing  estimates  is  compounded  by  the  text  of  S.J.  Res.  41.  This 
is  because  S.J.  Res.  41  actually  contains  two  balance  requirements,  not  one.  It  re- 
quires that  outlays  not  exceed  receipts,  and  it  requires  tJiat  the  limit  on  debt  held 
by  the  public  not  be  increased  (absent  a  three-fifths  vote).  Since  an  increase  in  debt 
closely  (but  not  exactly)  correlates  with  an  excess  of  outlays  over  receipts,  the  pro- 
posal would  actually  require  Congress  to  do  two  things  to  allow  a  substantial  deficit 
in  a  fiscal  year:  pass  a  law  to  increase  the  debt  limit  (should  the  debt  be  near  or 
at  the  limit)  and  pass  another  law  for  a  specific  deficit  for  the  year.  This  double 
vote  requirement  compounds  the  potential  for  disruption — and  for  gridlock. 

Due  to  its  rigidity,  S.J.  Res.  41  invites  strategies  to  avoid  its  controls.  Overly  rigid 
deficit  mandates  lead  to  evasion.  At  the  state  level,  balance  requirements  and  con- 
flicts between  political  incentives  and  state  constitutions  have  led  to  the  prolifera- 
tion of  "independent"  agencies  where  spending  is  excluded  from  the  state  budget 
that  must  be  in  "balance."  At  the  federal  level,  the  experience  with  Gramm-Rud- 
man's  artificial  deficit  targets  is  sobering.  Early  loan  repayments,  leasing  in  lieu  of 
purchasing,  loan  asset  sales,  and  moving  activities  outside  the  budget  were  common- 
place gimmicks.  These  strategies  to  evade  statutory  requirements  weakened  public 
confidence  in  government;  similar  strategies  with  respect  to  a  constitutional  provi- 
sion would  have  an  even  stronger  ill  effect  on  public  confidence.  And  a  balanced 
budget  amendment  may  serve  to  substitute  unfunded  mandates  on  the  States  for 
government's  ability  to  ttix  and  spend,  potentially  imposing  significant  costs  on  the 
economy. 
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A  few  examples  illustrate  the  difficulty.  S.J.  Res.  41  requires  that  outlays  do  not 
exceed  receipts.  Terms  such  as  "outlay,"  "receipt,"  and  "debt  held  by  the  public"  are 
either  not  defined  in  current  law,  or  defined  in  only  the  most  general  terms.  They 
are  subject  to  good  faith  controversy'  over  their  meaning.  Are  existing  definitional 
criteria  implicitly  to  be  part  of  the  amendment,  and  are  they  implicitly  made  immu- 
table by  the  amendment?  If  so,  what  are  they?  Similarly,  the  amenchnent  provides 
that  a  bill  to  increase  revenue"  must  be  passed  by  a  majority  of  the  whole  number 
of  each  House.  It  is  unclear  whether  this  provision  refers  to  revenue  rates  or 
amounts.  In  fact,  you  may  recall  that  some  have  argued  certain  tax  cuts  may  in- 
crease total  revenue,  at  least  temporarily.  Is  a  bill  cutting  tax  rates  covered  by  the 
amendment  because  it  will  increase  revenue,  or  not  covered  because  it  reduces 
taxes? 

Most  State  balanced  budget  requirements  actually  allow  deficits.  S.J.  Res  41  does 
not.  Many  people  point  to  State  balanced  budget  requirements  and  say  S.J.  Res.  41 
would  merely  require  the  federal  government  to  do  what  the  States  already  do — 
live  with  a  balanced  budget.  By  and  large,  this  point  is  simply  not  true.  In  1990, 
the  States  increased  their  borrowing  by  over  $40  billion.  In  fact.  State  debt  rose  to 
a  new  high  of  $372  billion  at  the  end  of  the  1992  fiscal  year,  as  compared  with  $346 
billion  in  1991.  Most  States  with  "balanced  budget"  requirements  actually  allow  def- 
icit financing — usually  for  capital  expenditures.  There  is  no  such  provision  in  S.J. 
Res.  41.  S.J.  Res.  41  requires  balance  in  the  entire  federal  budget — no  new  debt  fi- 
nancing is  permitted.  Moreover,  according  to  data  in  a  General  Accounting  Office 
study,  only  19  states  (a)  have  a  constitutional  requirement  for  any  part  of  the  state 
budget  to  balance  at  year-end,  and  (b)  do  not  permit  deficits  to  be  carried  over  to 
the  next  vear  or  to  be  financed  by  borrowing.  S.J.  Res.  41  requires  balance  in  all 
parts  of  the  Federal  budget  and  permits  no  deficit  carryovers  or  debt  financing.  The 
requirements  of  S.J.  Res.  41  are  thus  far  more  rigid  than  those  in  the  great  majority 
of  the  States.  The  federal  government,  with  its  national  and  international  respon- 
sibilities, should  have  at  least  the  same  flexibility  as  State  governments.  But  under 
S.J.  Res.  41,  it  would  have  far  less. 

The  balanced  budget  amendment  puts  Social  Security  back  in  the  budget.  Another 
implementation  issue  results  from  the  existence  of  programs  with  dedicated  tax  rev- 
enues designed  to  equal  spending  over  a  period  of  years,  rather  than  in  each  year 
(e.g.  Social  Security,  Medicare,  Unemplojonent  Insurance,  Airport  and  Airways,  and 
Highway  trust  funds).  Under  the  amendment,  when  such  trust  funds  are  drawn 
down,  spending  would  have  to  be  cut  by  a  like  amount  elsewhere  in  the  budget  (or 
taxes  would  have  to  be  raised).  This  could  be  a  particular  problem  with  the  Social 
Security  trust  funds,  which  are  building  up  surpluses  now,  but  will  have  to  make 
very  large  expenditures  when  the  baby-boom  generation  retires.  At  present.  Social 
Security  is  excluded  from  the  budget  limits  imposed  bv  the  Budget  Enforcement  Act. 
S.J.  Res.  41  would  put  Social  Security  back  in  the  budget. 

The  balanced  budget  amendment  promises  something  that  does  not  exist — a  pain- 
less way  to  cut  the  deficit.  From  a  practical  budgeting  perspective,  S.J.  Res.  41  is 
seriously  flawed,  if  not  completely  unworkable.  It  should  be  rejected.  We  should  in- 
stead continue  what  we  started  last  year — credible,  specific  deficit  reduction  and 
specific  statutory  disciplines  to  control  the  budget.  They  are  real.  They  have  brought 
the  deficit  down.  They  will  continue  to  do  so.  We  should  continue  on  this  path  and 
reject  this  latest  something-for-nothing  budget  device. 

Thank  you.  That  concludes  my  prepared  testimony.  I  would  be  pleased  to  answer 
any  questions  you  may  have. 

Chairman  Byrd.  Thank  you  for  a  very  forceful  and  cogent  state- 
ment. Is  it  possible  that  we  could  show  a  deficit  in  February,  go 
through  the  pain  of  cutting  or  taxing  to  the  tune  of  $50  billion  as 
you  have  stated  in  your  hypothetical  case,  and  then  find  out  at  the 
end  of  the  year  that  we  did  not  need  to  do  it? 

Mr.  Panetta.  Absolutely. 

Chairman  Byrd.  If  we  found  out  we  had  a  surplus  of,  say,  $50 
to  $60  billion,  then  what?  We  would  have  already  raised  taxes  or 
we  would  have  already  cut  programs  or  both.  Can  you  foresee  such 
a  scenario? 

Mr.  Panetta.  I  think  that  kind  of  scenario  is  very  possible.  If 
there  is  a  projection  as  to  what  we  had  to  do  in  order  to  meet  a 
projected  level  to  balance  the  budget,  and  for  some  reason  the  econ- 
omy is  performing  better  or  for  some  reason  we  are  getting  better 
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employment  numbers,  better  revenues,  interest  rates  are  down  as 
we  have  seen  in  the  projections  from  the  CBO,  you  could  suddenly 
have  a  $30  to  $40  billion  swing  in  which  they  say  we  would  not 
need  to  raise  those  taxes.  We  would  not  need  to  cut  that  spending. 

But  then  if  you  are  suddenly  in  a  situation  where  you  did  not 
need  to  do  it,  the  interesting  thing  is  that  if  you  wanted  to  then 
reverse  those  steps — if  you  wanted,  for  example,  to  then  cut  taxes 
and  cutting  taxes  might  increase  the  deficit — ^you  might  be  in  a 
box.  You  might  not  be  able  to  reverse  that  path  because  you  are 
finding  these  procedural  ropes  will  have  tied  everyone's  hands  in 
trying  to  respond  to  that  situation. 

You  cannot  put  our  economy  or  the  budget  on  automatic  pilot.  It 
is  that  simple. 

Chairman  Byrd.  And  increasing  the  taxes  to  cover  a  deficit  for 
a  period  of  let  us  say  6  months,  how  do  we  deal  with  legislation 
that  makes  a  tax  cut  for  3  months  or  6  months  and  then  no  longer 
cuts  the  revenues?  Or  once  applied,  would  a  tax  cut  or  a  tax  in- 
crease be  likely  to  continue? 

Mr.  Panetta.  I  think  the  reality  is  that  once  you  put  the  tax  in- 
crease in  there,  that  is  going  to  be  relied  on  for  the  future  in  order 
to  keep  at  a  balanced  budget.  You  are  going  to  find  it  very  difficult 
to  back  off  of  tax  increases  that  are  provided  because  the  Congress 
will  be  trapped  into  trying  to  meet  the  balanced  budget  require- 
ment for  the  next  year. 

Chairman  Byrd.  In  your  testimony,  as  you  indicated,  the  deficit 
increases  automatically  whenever  the  economy  weakens.  In  such  a 
situation.  Federal  revenues  fall  and  expenditures  for  unemploy- 
ment compensation,  food  stamps,  and  other  means  tested  assist- 
ance programs  rise;  yet,  the  balanced  budget  requirement  of  Senate 
Joint  Resolution  41  would  force  Congress  and  the  President  to  ei- 
ther raise  taxes  or  cut  spending  or  do  both  during  these  periods  of 
recession  in  order  to  offset  the  deficit  created  by  the  recession. 

In  order  to  put  this  problem  into  better  perspective,  can  you  give 
us  what  the  effects  on  the  deficit  would  be  for  the  period,  say,  1995 
through  2001,  if  there  is  a  1  percent  change  in  1995  in  your  eco- 
nomic forecast  for  each  of  these  three  things:  gross  domestic  prod- 
uct, interest  rates,  and  unemployment  rates.  In  other  words,  if  your 
1995  estimate  for  any  one  of  these  factors  is  off  by  1  percent,  what 
would  the  cumulative  effect  of  that  miscalculation  be  on  the  deficit 
for  the  period  1995  through  2001? 

Mr.  Paintetta.  Staff  has  done  a  quick  calculation  here  based  on 
the  numbers  you  have  provided.  If  you  had  a  1  percent  change  in 
the  unemployment  per  year,  you  would  have  about  a  $70  billion 
problem  that  would  face  you.  If  you  had  a  1  percent  lower  GDP 
with  the  unemployment  numbers  that  we  are  talking  about,  you 
would  have  a  $200  billion  problem  that  you  would  be  facing.  And 
if  you  had  a  1  percent  interest  rate  change,  you  would  have  about 
a  $60  billion  problem.  So  you  can  see,  just  a  slight  change  in  each 
of  those  economic  assumptions  would  suddenly  put  you  in  the  hole 
by  in  excess  of  $300  billion. 

Chairman  Byrd.  And  the  first  two  in  particular  would  likely  go 
in  tandem. 

Mr.  Panetta.  That  is  correct. 
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Chairman  Byrd.  Increases  in  unemployment  and  a  decrease  in 
gross  domestic  product. 

Mr.  Panetta.  That  is  exactly  right. 

Chairman  Byrd.  So  you  have  a  double  whammy  which  in  that 
case  would  amount  to  how  much? 

Mr.  Panetta.  $70  plus  $200. 

Chairman  Byrd.  $270  billion.  Let  us  assume  the  constitutional 
amendment  for  the  balanced  budget  has  been  a  part  of  the  Con- 
stitution and  there  is  a  $50  billion  miscalculation  in  the  deficit  for 
a  given  year.  Can  you  give  us  a  game  plan  of  the  most  likely  can- 
didates to  be  cut  in  that  scenario? 

Mr.  Panetta.  Well,  as  I  indicated  in  my  testimony,  if  you  are  in 
midyear  and  you  have  got  a  $50  billion  reduction  that  you  have  to 
get,  you  are  not  likely  to  be  able  to  raise  taxes.  We  all  know  how 
tough  that  would  be  in  that  short  period  of  time  to  suddenly  hit 
people  with  a  $50  billion  tax  increase  for  a  short  period  of  time  and 
to  be  able  to  collect  those  taxes  quickly  is  difficult  to  do. 

You  are  not  going  to  see  $50  billion  taken  out  of  entitlement  pro- 
grams because  of  the  notice  requirements  that  we  have  in  the  law 
plus  the  fact  that  I  just  do  not  believe  that  Members  are  going  to 
vote  to  cut  some  of  the  basic  entitlements  that  quickly  that  can  be 
done  there.  So  you  are  basically  looking  at  defense  and  nondefense. 

Are  we  going  to  take  $50  billion  out  of  defense?  Right  now  most 
individuals  in  the  Congress  are  sa3dng  we  cannot  cut  defense  an- 
other dime  or  it  will  impact  on  our  national  security.  So  that  leaves 
you  then  the  nondefense  discretionary  areas,  and  so  suddenly,  in 
order  to  get  $50  billion  in  outlays,  the  likelihood  is  that  you  are 
going  to  have  to  cut  probably  close  to  $100  billion  in  budget  author- 
ity. 

And  so  where  do  you  go  to  get  $50  billion  in  savings  in  the  dis- 
cretionary programs?  Do  you  cut  law  enforcement?  I  doubt  that  you 
will  cut  law  enforcement.  We  have  got  a  commitment  now  to  try 
to  put  money  into  law  enforcement.  Do  you  cut  transportation  and 
infrastructure  programs?  Do  you  cut  safety,  air  safety  programs? 
Do  you  cut  education?  Do  you  cut  health  research?  Do  you  cut  edu- 
cation and  training  programs  that  we  have? 

That  is  the  problem  I  see  with  this  whole  debate.  Members  are 
not  saying  what  would  have  to  be  done  in  order  to  meet  the  re- 
quirements of  this  constitutional  amendment.  Ask  any  Member 
who  supports  a  balanced  budget  amendment  how  they  get  to  a  bal- 
anced budget.  Well,  one  Member  says  I  think  you  can  cut  defense. 
You  ask  the  next  Member  and  they  say  no,  no,  I  do  not  want  to 
cut  defense,  but  I  am  willing  to  cut  retirement  programs.  You  ask 
the  next  Member  and  they  say  no,  no,  I  do  not  want  to  do  any  of 
that.  I  will  raise  taxes.  You  ask  the  next  Member,  they  will  say  no, 
I  do  not  want  to  raise  taxes,  I  want  to  cut  something  else  out  of 
discretionary. 

I  mean,  you  can  get  10  Members  here,  and  they  will  not  agree 
on  how  you  get  to  a  balanced  budget,  and  that  is  the  fundamental 
problem.  They  are  not  being  honest  with  the  American  people 
about  what  is  being  involved  here.  Tell  us  what  taxes  you  want  to 
raise.  Tell  us  whether  you  want  to  cut  Social  Security.  Tell  us 
whether  you  want  to  cut  Medicare  and  Medicaid.  Tell  us  whether 
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you  want  to  cut  defense.  Let  us  put  that  program  together.  Let  us 
debate  that. 

Chairman  Byrd.  If  a  tax  increase  is  necessary  to  deal  with  a  def- 
icit in  a  given  year,  might  not  the  tax  increase  feed  upon  itself,  cre- 
ate a  deficit  for  the  next  year  by  virtue  of  its  impact  on  the  econ- 
omy, thus  necessitating  an  increase  in  the  following  year  in  taxes 
likewise,  which  again  would  feed  upon  itself?  And  the  situation 
would  become  worse  and  worse  and  worse,  so  we  just  keep  increas- 
ing taxes  each  time  to  the  detriment  of  the  economy. 

Mr.  Panetta.  I  think  the  best  thing  we  have  going  right  now  is 
that  we  have  laid  out  a  very  stable  path  in  terms  of  where  we  want 
to  go  with  deficit  reduction.  We  have  enacted  a  $500  billion  deficit 
reduction  package.  We  are  implementing  the  terms  of  that  deficit- 
reduction  package  on  a  year-by-year  basis.  We  have  just  proposed 
a  budget  that  sticks  to  those  caps,  that  achieves  deficit  reduction. 
We  have  laid  out  a  stable  path.  We  are  asking  that  we  deal  with 
health  care  reform.  That  provides  another  stable  path.  We  are  not 
asking  for  any  tax  increases.  We  had  our  revenue  increases  last 
year.  That  is  why  I  think  we  are  seeing  long-term  interest  rates  re- 
main relatively  stable.  That  is  why  you  are  seeing  the  economy  re- 
cover, because  they  have  some  sense  of  confidence  that  we  are  get- 
ting our  fiscal  act  in  line. 

If,  on  the  other  hand,  we  go  to  this  kind  of  automatic  pilot  kind 
of  approach,  there  is  no  stability.  Because  if  you  get  1  percent 
change  in  unemplo3rment  or  if  you  get  1  percent  change  in  interest 
rates  or  whatever,  suddenly  in  the  middle  of  the  year  you  are  $50 
or  $60  billion  in  the  hole,  and  then  you  are  going  to  raise  taxes. 
Assuming  Congress  is  willing  to  pass  tax  increases — ^you  clearly  are 
going  to  impact  on  those  businesses  and  on  individuals — and  you 
may  find  yourself  in  a  deeper  hole,  because  if  the  economy  is  then 
beginning  to  slip  you  are  going  to  find  the  deficit  going  up  more. 
You  are  going  to  have  to  respond  to  that  by  virtue  of  the  balanced 
budget  amendment,  and  suddenly  what  you  are  doing  is  instead  of 
providing  the  brakes  to  what  could  be  a  fall  in  terms  of  the  econ- 
omy, you  are  stepping  on  the  gas. 

Chairman  Byrd.  And  what  would  be  the  impact,  therefore,  on 
those  programs  that  are  forward-funded?  For  example,  appropria- 
tions for  job  training  and  education  programs  which  are  not  obli- 
gated until  June  or  July.  Does  this  mean  that  those  programs 
would  take  the  biggest  cut  because  those  moneys  are  at  hand? 

Mr.  Panetta.  There  is  no  question  that  most  of  the  programs 
that  are  forward-funded  are  going  to  be  the  ones  that  are  going  to 
be  hit  the  hardest,  because  that  is  where  you  are  going  to  get  those 
outlays. 

Chairman  Byrd.  Would  veterans'  compensation  programs  be  ex- 
posed to  cuts? 

Mr.  Panetta.  Absolutely. 

Chairman  Byrd.  What  about  Social  Security?  Would  it  be  ex- 
posed to  cuts? 

Mr.  Panetta.  Absolutely,  assuming  political  will  is  here  to  do  it 
or  to  try  to  find  three-fifths  vote.  But  it  could  very  well  be  exposed. 

Chairman  Byrd.  What  about  military  pay  and  retirement  bene- 
fits? 

Mr.  Panetta.  The  same. 
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[Pause.] 

Mr.  Panetta.  Mr.  Chairman,  let  me  add,  too,  that  these  are  not 
scare  tactics.  I  know  people  say,  oh  my  goodness.  People  are  sa3dng 
that  maybe  Social  Security  may  be  cut  and  our  taxes  may  be 
raised,  and  surely  there  must  be  other  ways  to  do  it.  I  think  we 
have  to  tell  the  American  people  that.  If  you  are  serious  about  re- 
ducing the  deficit  you  have  got  to  tell  the  American  people  whether 
you  are  going  to  do  it  through  tax  increases  or  whether  you  are 
going  to  cut  programs. 

If  we  have  got  to  cut — CBO  says  we  have  got  to  cut  $600  billion 
between  now  and  the  time  this  amendment  goes  into  effect — please 
tell  me  where  you  are  going  to  get  $600  billion  in  deficit  reduction. 
Where  are  you  going  to  get  it?  The  fact  is  if  entitlements  now  make 
up  over  50  percent  of  the  Federal  budget,  then  you  have  got  to  be 
able  to  tell  us  what  entitlements  you  are  going  to  cut.  Because  90 
percent  of  the  spending  increase  over  the  next  5  years — 90  percent 
of  the  spending  increase — takes  place  in  three  areas:  health  care, 
interest  on  the  debt,  and  Social  Security.  Now,  you  want  to  control 
out-year  spending?  Tell  us  which  one  of  those  programs  you  want 
to  cut. 

Chairman  Byrd.  And  you  cannot  cut  the  interest  on  the  debt. 

Mr.  Panetta.  Exactly. 

Chairman  Byrd.  That  has  to  be  paid. 

There  are  a  number  of  proponents  of  biennial  budgeting  in  the 
Congress.  Would  biennial  budgeting  make  it  more  or  less  likely 
that  your  budget  estimates  will  comply  with  the  requirement  of  the 
balanced  budget  amendment? 

Mr.  Panetta.  Well,  the  administration  in  the  "National  Perform- 
ance Review"  indicated  support  for  2-year  budgets.  If  we  enacted 
2-year  budgets  and  the  estimates  that  we  had  to  put  in  place  then 
would  have  to  be  over  a  longer  period  of  time,  then  it  would  obvi- 
ously be  subject  to  a  lot  more  change  because  your  estimates  are 
obviously  that  much  more  discretionary  in  terms  of  what  you  are 
trying  to  say  would  happen  in  the  economy. 

Chairman  Byrd.  Mr.  Panetta,  various  trust  funds  have  been  es- 
tablished to  set  aside  funds  for  certain  programs  in  the  Federal 
budget,  such  as  Social  Security,  highways,  airports.  These  trust 
funds  were  established  for  specific  purposes  and  are  financed  by 
taxes.  Social  Security  taxes  go  into  the  Social  Security  trust  fund, 
gasoline  taxes  go  into  the  highway  trust  fund,  airport  ticket  taxes 
go  into  the  airport  trust  fund.  There  is  an  implied  contract  with  the 
American  people  that  these  trust  funds  are  reserved  for  the  pur- 
poses for  which  they  were  created  and  for  which  the  taxes  are 
being  paid.  Under  the  balanced  budget  amendment,  would  these 
kinds  of  programs  be  on  the  table,  under  the  budget  cutting  knife? 

Mr.  Panetta.  As  I  pointed  out  in  my  testimony,  these  programs 
would  all  be  under  the  table.  That  bond  or  that  contract  that  was 
involved,  particularly  with  regard  to  Social  Security,  would  no 
longer  hold.  You  basically  are  saying  all  of  the  resources  should  be 
on  the  table  and  subject  to  being  cut.  And  they  would  have  to  be, 
under  this  resolution. 

Chairman  Byrd.  We  have  just  completed  action  on  a  supple- 
mental appropriations  bill  which  was  designated  as  an  emergency 
to  provide  in  excess  of  $10  billion  in  relief  payments  for  the  victims 
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of  the  California  earthquake  and  Midwest  floods.  Because  the 
Budget  Act  now  allows  emergencies  to  be  funded  without  offsets 
and  thus  be  added  to  the  deficit,  this  $10  billion  has  been  provided 
without  budgetary  offsets. 

Under  the  balanced  budget  amendment,  how  would  appropria- 
tions for  emergencies  such  as  the  California  earthquake  be  han- 
dled? 

Mr.  Panetta.  I  am  trying  to  figure  out  in  my  own  mind  how  we 
could  possibly  be  able  to  get  the  three-fifths  vote  you  would  need 
either  to  waive  the  requirements  of  this  amendment  in  order  to  be 
able  to  fund  this  kind  of  disaster. 

We  are  having  a  much  tougher  time  these  days  just  providing 
funding  for  disasters  period.  Even  though  these  funds  are  needed 
and  we  have  an  obligation  to  assist  the  victims  of  these  disasters, 
it  has  become  much  tougher  to  do.  But  thankfully  the  leadership 
has  been  able  to  push  through  the  assistance  we  need  to  get  to  peo- 
ple. 

If  you  had  this  resolution  in  place,  first  of  all  you  would  have  to 
get  a  three-fifths  vote  in  order  to  do  what  we  did  with  the  disaster 
funds.  Second,  if  we  are  near  the  debt  ceiling  limit,  we  would  prob- 
ably have  to  also  increase  the  debt  limit  at  the  same  time. 

So,  in  order  to  get  any  kind  of  assistance  available  in  a  disaster 
you  would  have  to  get  three-fifths  vote  not  only  on  the  issue  of  pro- 
viding the  assistance  itself  but  also  on  increasing  the  debt  limit  to 
allow  for  that  to  happen. 

Incidentally,  that  is  another  real  problem  here.  As  you  know,  the 
debt  limit  is  not  something  to  play  with.  I  realize  a  lot  of  Members 
sometimes  have  played  politics  with  that  issue.  But  the  fact  is  that 
if  we  do  not  provide  for  the  appropriate  increase  in  the  debt  limit, 
we  cannot  go  out  and  sell  our  bonds,  and  we  cannot  do  business 
in  this  country. 

So,  unless  we  are  able  to  get  that  done  we  have  basically  bound 
ourselves  so  that  we  would  create  economic  chaos  in  terms  of  the 
rest  of  the  world  as  well  as  our  own  economy.  You  would  almost 
have  to  design  it  in  a  way  to  create  some  surplus  so  that  you  would 
not  have  to  face  a  raise  in  the  debt  limit  every  time  you  had  to 
waive  something  to  deal  with  the  deficit;  because,  otherwise,  we 
are  just  asking  for  trouble  economically  with  regard, to  our  future. 

Chairman  Byrd.  Explain,  would  you,  for  the  record  and  for  those 
listening  and  viewing  why  you  would  have  to  increase  the  debt 
limit  every  time  there  was  a  budgetary  deficit. 

Mr.  Panetta.  The  debt  limit  obviously  reflects  the  limit  that  we 
have  established  in  terms  of  how  high  the  debt  should  proceed.  The 
amendment  says  that  not  only  do  you  need  three-fifths  vote  to  in- 
crease the  deficit  and,  therefore,  avoid  the  balanced  budget  require- 
ment, but  you  also  need  a  three-fifths  vote  in  order  to  increase  the 
overall  debt  level. 

Now  the  problem  is^this — with  regard  to  the  debt  level,  we  make 
a  commitment  that  we  are  going  to  pay  our  bills.  We  have  made 
a  commitment.  We  have  made  long-term  contracts,  whether  it  is  in 
defense  or  housing  or  whatever.  We  made  contracts  and  we  are 
going  to  expend  a  certain  amount  of  money. 

Now,  if  we  for  some  reason  do  not  then  provide  the  appropriate 
increase  on  the  debt  limit  in  order  to  do  that,  then  we  are  in  a  situ- 
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ation  where  we  are  not  abiding  by  our  contracts,  we  are  not  abid- 
ing by  our  word.  And  what  you  are  going  to  see  is  that  it  is  going 
to  impact  on  Treasury  bills.  It  is  going  to  impact  on  our  ability  to 
borrow.  It  is  going  to  impact  on  the  overall  economy.  We  are  asking 
for  chaos. 

For  the  life  of  me,  I  understand  their  theory  here,  but  what  they 
are  doing  is  taking  a  country  with  the  largest  economy  in  the 
world — with  a  $6  to  $7  trillion  GDP — and  basically  binding  its 
hands  so  that  we  cannot  operate. 

I  mean,  no  other  country  in  the  world  would  do  this  to  them- 
selves. And  we  are  the  strongest,  most  powerful  country  in  the 
world.  We  have  got  one  of  the  strongest  economies  in  the  world, 
and  here  we  are  going  to  bind  our  hands  with  this  kind  of  proposal. 
It  makes  no  sense. 

Chairman  Byrd.  What  would  happen  to  our  international  credi- 
bility in  the  event  we  did  not  increase  the  debt  limit? 

Mr.  Panetta.  We  have  run  into  that  problem  in  the  past  in 
which  there  was  some  concern  whether  we  would  be  able  to  pass 
the  debt  ceiling  increase. 

Chairman  Byrd.  Would  we  be  very  reliable  NATO  partners? 

Mr.  Panetta.  Countries  around  the  world  would  view  us  as  not 
only  not  reliable,  but  I  will  tell  you  what  would  most  likely  happen 
is  that  we  would  start  using  gimmicks  to  get  around  it. 

When  we  faced  this  issue  a  few  years  ago,  what  we  wound  up 
doing  is  borrowing  from  the  Social  Security  fund  in  order  to  give 
us  a  little  room  so  that  we  could  borrow  our  way  to  the  point  when 
Congress  would  finally  raise  the  debt  limit.  And  you  are  going  to 
find  the  same  kind  of  gimmickry  going  on  here,  because  we  will 
find  some  other  way  to  try  to  deal  with  it.  But  everyone  will  see 
it  for  the  gimmickry  that  it  is  and  our  credibility  will  be  under- 
mined in  the  world  by  virtue  of  doing  that. 

Chairman  Byrd.  Well,  have  you  not  found  it  to  be  very  difficult 
when  you  were  a  Member  of  the  House  of  Representatives  to  pass 
legislation  increasing  the  debt  limit? 

Mr.  Panetta.  It  was  one  of  the  worst  things  we  had  to  go 
through. 

Chairman  Byrd.  You  found  it  hard  to  even  get  a  majority,  a  sim- 
ple majority. 

Mr.  Panetta.  If  we  could  get  it  by  a  few  votes,  we  were  doing 
well,  and  now  under  this  resolution  you  are  asked  that  it  be  done 
by  a  three-fifths  vote. 

Chairman  Byrd.  And  how  does  the  House  do  it  now  in  order  to 
get  around  the  fact  that  it  is  so  difficult  to  get  a  majority  vote  for 
an  increase  in  the  debt  limit? 

Mr.  Panetta.  What  we  have  done,  and  frankly  it  is  the  right 
thing  to  do,  is  we  built  it  into  our  budget  agreements  and  budget 
resolution.  It  basically  says  that  if  this  is  the  budget  resolution  and 
this  is  what  you  are  targeting  for  spending,  you  increase  the  debt 
limit  automatically  in  order  to  encompass  that  budget.  That  is  the 
way  we  ought  to  do  business.  But  we  have  had  to  do  that,  fortu- 
nately. 

But  on  the  Senate  side,  as  you  know,  you  do  not  have  that  same 
rule  and  so  you  wind  up  getting  a  situation  where  you  have  got  to 
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basically  entangle  this  place  to  the  point  where  you  find  the  votes 
to  try  to  ultimately  get  it  passed. 

We  have  already  seen  the  kind  of  disruption  that  you  can  create 
just  in  passing  the  current  debt  limits  that  we  have.  I,  for  the  life 
of  me,  do  not  know  how  we  will  be  able  to  get  a  three-fifths  vote 
to  increase  the  debt  limit  in  the  Senate. 

Chairman  Byrd.  What  about  contractual  commitments?  If  we 
had  to  react  to  a  budget  estimate  change  and  could  not  meet  con- 
tractual obligations  what  would  be  the  impact  on  the  economy? 
Would  there  be  lawsuits?  Would  there  be  unemplo3rment? 

Mr.  Panetta.  This  is  a  lawyer's  dream  come  true,  not  only  in 
terms  of  the  contractual  litigation  that  would  take  place,  but  just 
the  litigation  that  could  be  produced  from  the  budgets  themselves. 

I  mean  if  Ross  Perot  is  out  there  basically  throwing  stones  at  the 
budget  process  now,  you  can  imagine  that  his  group  would  prob- 
ably support  litigation  on  almost  any  budget  that  comes  through 
because  he  will  basically  attack  it  as  being  smoke  and  mirrors. 

And  there  are  a  lot  of  other  groups  that  will  attack  it — particu- 
larly if  there  is  a  proposal  that  cuts  spending  either  in  an  environ- 
mental area  or  in  a  transportation  area — those  groups  are  going  to 
file  suit  because  that  budget  basically  hurts  them.  So,  they  will  ba- 
sically say  this  budget  is  not  balanced.  It  is  a  litigator's  dream. 

Chairman  Byrd.  Now,  Mr.  Director,  you  have  rendered  a  signal 
service  in  appearing  here  this  morning  before  this  committee,  and 
while  I  will  again  allude  to  the  fact  that  not  all  members  of  the 
committee  are  present,  I  think  you  can  be  certain  that  all  members 
of  the  committee  will  read  these  hearings.  They  are  very  interested 
in  the  hearings  and  they  will  find  these  hearings  to  be  absolutely 
necessary  before  they  go  to  a  judgment,  those  who  have  not  yet 
made  up  their  minds. 

Unfortunately,  a  good  many  Senators  make  promises  when  they 
are  in  campaigns  before  they  have  an  opportunity  to  carefully  and 
thoroughly  research  the  matter.  And  in  order  to  get  elected  they 
feel  compelled  to  make  the  promise  to  vote  for  a  balanced  budget 
amendment.  Once  having  made  that  promise,  it  is  very  difficult  for 
them  to  relieve  themselves  of  it. 

But  nevertheless,  this  hearing  will  be  examined  and  considered, 
and  I  hope  it  will  be  influential  in  making  up  some  minds  around 
here,  and  there  are  some  who  have  not  yet  decided. 

Our  next  witness  is  here.  Mr.  Panetta,  thank  you  very,  very 
much  for  your  appearance  here  and  for  your  fine  testimony.  You 
are  very,  very  busy,  and  I  am  personally  grateful,  and  I  know  I  re- 
flect the  feelings  of  other  members  of  the  committee. 

Mr.  Panetta.  Thank  you,  Mr.  Chairman.  Carry  on  the  fight. 

Chairman  Byrd.  Thank  you. 


DEPARTMENT  OF  JUSTICE 
STATEMENT  OF  ATTORNEY  GENERAL  JANET  RENO 

Chairman  Byrd.  The  committee  now  is  pleased  to  welcome  as 
our  next  witness  Attorney  General  Janet  Reno,  the  Nation's  chief 
law  enforcement  officer. 

Attorney  General  Reno,  we  are  grateful  for  your  attendance. 

Attorney  General  Reno  is  charged  with  directing  the  crime  fight- 
ing efforts  of  every  component  of  the  Department  of  Justice,  the 
FBI,  the  Drug  Enforcement  Agency,  the  Immigration  and  Natu- 
ralization Service,  the  U.S.  attorney's  offices,  the  Bureau  of  Pris- 
ons, as  well  as  the  various  divisions  within  the  Department  itself. 

At  a  time  when  the  American  people  are  rightly  concerned  with 
the  epidemic  of  violent  crime  in  this  Nation,  Attorney  General 
Reno's  task  and  the  task  of  her  office  and  her  Department  is  a  dif- 
ficult one  indeed.  She,  having  fought  the  battles  both  at  the  local 
level  and  now  as  Attorney  General,  the  committee  welcomes  her 
thoughtful  insight  into  the  impact  of  a  balanced  budget  amend- 
ment. 

Attorney  General  Reno,  it  is  a  pleasure  to  have  you  here  this 
morning.  Please  proceed. 

Attorney  General  Reno.  Mr.  Chairman,  it  is  a  privilege  to  be 
here.  I  am  pleased  to  have  this  opportunity  to  appear  before  you 
today  to  testify  on  Senate  Joint  Resolution  41,  the  balanced  budget 
amendment. 

My  remarks  this  morning  will  be  devoted  to  explaining  why  this 
amendment,  which  I  oppose,  could  severely  undermine  the  ability 
of  this  Nation  to  fulfill  its  core  function  of  fighting  crime,  especially 
from  the  vantage  point  of  Department  of  Justice. 

As  everyone  here  is  no  doubt  aware,  the  administration  is  deeply 
committed  to  fighting  crime  and  to  making  our  streets  and  schools 
safe  once  again. 

President  Clinton  has  made  a  promise  to  the  American  people  to 
use  all  the  resources  of  his  administration  possible  to  reduce  the 
rate  of  crime  now  plaguing  our  communities.  As  the  President  him- 
self said  last  month  in  his  State  of  the  Union  Address,  "violent 
crime  and  the  fear  it  provokes  are  crippling  our  society,  limiting 
personal  freedom,  and  fraying  the  ties  that  bind  us."  Our  charge 
is  clear — ^to  rid  our  society  of  this  scourge  while  healing  the  wounds 
that  divide  us. 

Members  of  this  committee  have  made  a  significant  contribution 
in  the  fight  against  crime  by  voting  for  passage  of  a  comprehensive 
crime  bill.  I  salute  you  and  your  colleagues  in  the  Senate  for  your 
support  and  your  dedicated  efforts  toward  making  this  legislation 
a  reality. 

As  Attorney  Greneral,  my  most  important  responsibility  to  the 
American  people  is  to  ensure  that  the  laws  are  strictly  enforced 
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and  that  all  the  means  at  my  disposal  are  utilized  to  their  fullest 
extent  in  the  fight  against  crime. 

My  testimony  today  will  focus  on  why  the  balanced  budget 
amendment,  by  forcing  cutbacks  in  the  very  programs  at  the  center 
of  our  anticrime  crusade,  could  severely  undermine  the  Depart- 
ment's ability  to  banish  violence  from  our  homes  and  our  streets 
and  our  schools. 

At  the  outset  let  me  state  very  clearly  the  basic  assumptions  I 
have  made  in  addressing  the  effects  of  the  balanced  budget  amend- 
ment on  the  Department  of  Justice.  For  purposes  of  my  analysis 
this  morning,  I  have  assumed  that  any  spending  cuts  required  by 
the  balanced  budget  amendment  would  be  prorated  across  all  Gov- 
ernment programs.  No  single  Cabinet  department  or  agency  would 
be  asked  to  cut  any  more  or  any  less  than  any  other.  All  would  be 
affected  equally. 

Applying  this  basic  assumption,  in  1999,  the  earliest  year  the 
amendment  could  go  into  effect,  the  total  budget  deficit  is  projected 
to  be  $201  billion. 

Because  Department  of  Justice  outlays  are  approximately  1  per- 
cent of  total  Federal  outlays  we  have  estimated,  again  assuming 
that  the  Department  will  be  asked  to  make  the  same  percentage 
of  spending  reductions  as  everyone  else,  that  the  Department 
would  be  cut  by  $2  billion  in  outlays,  or  1  percent  of  $201  billion. 

This  equates  to  about  $1.8  billion  in  budget  authority  by  1999, 
or  approximately  20  percent  of  our  discretionary  budget  authority. 

Let  me  be  blunt.  If  the  balanced  budget  amendment  took  effect 
today  and  we  were  asked  to  cut  almost  $2  billion  from  our  discre- 
tionary spending  the  effects  would  be  immediate  and  they  would  be 
dire. 

We  would  feel  those  cuts  in  the  very  areas  we  are  now  trjdng  to 
strengthen  in  order  to  win  back  our  streets,  schools,  and  homes 
against  escalating  crime  and  violence. 

Here  is  what  would  happen  if  the  amendment  took  effect  today. 
We  would  not  be  able  to  put  100,000  police  officers  on  the  streets. 
We  would  not  be  able  to  build  new  prisons  or  open  those  institu- 
tions currently  under  construction.  We  would  not  be  able  to  house 
a  significant  number  of  new  prisoners  anticipated  in  the  next  5 
years. 

Put  simply,  the  balanced  budget  amendment  would  put  at  risk 
the  Justice  Department's  ability  to  provide  truth  in  sentencing,  and 
to  make  sure  that  the  sentences  of  our  courts  mean  what  they  say 
and  that  people  are  not  prematurely  released  from  prison. 

We  would  not  be  able  to  seal  key  entry  points  along  our  borders 
from  illegal  immigration  and  develop  mechanisms  for  effective  de- 
portation of  those  illegally  in  our  country.  We  would  not  have  the 
automation  and  technology  to  make  the  Immigration  and  Natu- 
ralization Service  an  efficient,  well-run  organization  that  can  pro- 
tect our  borders. 

Prison  overcrowding  would  soar  to  a  startling  77  percent  by 
1999,  forcing  courts  to  mandate  the  release  of  violent  offenders 
back  onto  the  street.  Living  conditions  would  worsen,  increasing 
the  dangers  posed  to  staff,  inmates,  and  the  community  at  large. 

We  simply  would  not  have  the  resources  to  fund  these  initiatives. 
Too  much  energy  and  hard  work  has  been  devoted  to  the  passage 
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of  the  crime  bill  by  the  U.S.  Senate,  and  to  see  it  rendered  moot 
by  enactment  of  the  balance  budget  amendment  would  not  be  fair 
to  the  American  people. 

They  are  tired  of  empty  rhetoric  and  tired  of  escalating  crime. 
They  are  looking  to  us  to  provide  direct  and  immediate  action  to 
make  our  communities  safe  once  again. 

By  passing  the  balanced  budget  amendment  we  would  not  be 
able  to  make  good  on  the  promises  set  forth  in  the  crime  bill.  We 
would  be  saying  to  the  American  people  in  the  same  breath  that 
while  we  are  serious  about  fighting  crime  we  will  not  be  able  to 
fund  the  essential  programs  necessary  to  win  this  battle.  We  can- 
not and  we  should  not  send  such  conflicting  messages  to  the  Amer- 
ican people. 

By  passing  the  balanced  budget  amendment  we  would  be  gutting 
the  heart  and  soul  of  the  Senate-passed  crime  bill.  The  20-percent 
reduction  required  by  the  amendment  would  affect  the  crime  con- 
trol fund  like  all  other  discretionary  spending  programs. 

For  example,  one  of  the  most  important  initiatives  I  have  already 
alluded  to  included  in  the  crime  bill  is  the  provision  to  hire  100,000 
new  police  officers.  America's  neighborhoods  desperately  need  these 
new  cops. 

More  cops  on  the  street  in  community  policing  programs  can 
make  a  difference.  We  have  seen  programs  throughout  the  country 
where  community  police  working  with  neighborhoods,  schools, 
parks,  and  recreation  are  doing  so  much  to  focus  on  the  key  prob- 
lems in  the  neighborhood  and  to  take  effective  action  against  them, 
while  at  the  same  time  developing  balanced  programs  for  preven- 
tion, which  means  less  crime.  The  balanced  budget  amendment  will 
severely  undercut  our  ability  to  put  these  police  in  the  community 
where  they  belong. 

Just  as  important  to  our  crime-fighting  plan  is  the  decision  to 
build  boot  camps.  I  think  youth  violence  is  probably  one  of  the 
greatest  single  crime  problems  we  face  in  America  today.  There  too 
many  young  people  who  think  they  can  get  away  with  something 
and  thumb  their  nose  at  police  officers. 

But  yesterday  I  was  in  New  York  City  looking  at  the  results  of 
a  boot  camp  that  works,  that  puts  our  youngsters  through  strict 
drill  procedures,  keeps  them  working  for  6  months,  and  then  brings 
them  back  to  the  community  and  job  development  programs  that 
have  given  so  many  of  them  a  fresh  start,  I  met  graduates  from 
that  program  who  had  been  out  for  2  years,  and  they  are  construc- 
tive people  in  society. 

The  passage  of  a  balanced  budget  amendment  as  effective  today 
would  eliminate  our  opportunity  to  support  State  initiatives  and 
boot  camp  provisions  throughout  the  country. 

These  camps  can  give  youths  who  committed  their  first  crime 
and  who  are  at  risk  of  drug  and  gang  involvement  the  discipline, 
education,  and  training  they  need  to  grab  another  chance  for  an 
honest  life. 

The  balanced  budget  amendment  would  slash  funds  intended  for 
these  camps,  depriving  many  young  offenders  a  chance  for  a  new 
start  in  life. 

Similarly,  drug  treatment  and  coerced  abstinence  programs  for 
criminal  offenders,  including  residential  substance  abuse  treatment 


76-565  -  94  -  2 


30 

for  prisoners,  cornerstones  of  both  the  crime  bill  and  the  Presi- 
dent's national  drug  control  strategy  would  not  be  possible  under 
a  balanced  budget  amendment.  Nor  could  the  bills  planned  to  help 
support  drug  courts,  drug  testing,  and  certainty  of  punishment  for 
young  offenders  be  implemented  under  a  balanced  Dudget  amend- 
ment. 

This  analysis  is  a  best  case  scenario.  It  could  even  be  worse.  My 
discussion  and  figures  assume  that  we  will  incur  no  further  in- 
creases such  as  pay  raises  or  inflation  which  are  beyond  the  scope 
of  our  control.  These  types  of  mandatory  increases  would  force  us 
to  cut  even  deeper,  meaning  the  effect  on  the  Department  and  our 
ability  to  fight  crime  could  be  even  worse  that  I  have  described. 

Tomorrow,  Assistant  Attorney  General  Walter  Bellinger  will  tes- 
tify before  this  committee  on  the  potential  impact  of  the  balanced 
budget  amendment  on  the  structure  of  the  Constitution,  and  I  not 
want  to  duplicate  what  he  will  say.  I  do  hope,  however,  that  every- 
one will  listen  carefully  to  his  testimony  because  it  will  highlight 
another  important  aspect  of  this  debate,  one  that  warrants  serious 
consideration  when  you  debate  the  merits  of  this  amendment. 

Mr.  Chairman,  I  hope  my  testimony  has  made  this  committee 
more  aware  of  just  how  dangerous  the  balanced  budget  amendment 
could  be  for  the  Department  in  its  efforts  to  reduce  violent  crime 
and  drugs  in  America's  streets  and  schools. 

No  one  wants  to  see  the  deficit  reduced  more  than  this  adminis- 
tration. As  the  President  and  the  Senate  showed  last  summer,  the 
deficit  can  be  reduced  only  if  we  are  willing  to  make  the  hard  and 
necessary  choices  to  control  Federal  spending. 

The  balanced  budget  amendment  is  not  the  simple  cure  that  its 
proponents  suggest.  It  will  not  reduce  spending,  nor  will  it  keep 
Congress  from  passing  budgets  with  deficits  after  it  is  enacted.  If 
it  does  work,  it  will  only  cause  painful  reductions  in  the  very  areas 
we  are  trying  to  bolster. 

The  fight  against  crime  is  not  easy.  It  has  never  been  easy.  Hun- 
dreds of  thousands  of  Americans  each  day  put  their  lives  on  the 
line  to  protect  their  fellow  countrymen  and  women  from  the  dan- 
gers in  their  communities. 

We  owe  it  to  them  and  to  all  of  us  who  are  afraid  to  walk  our 
streets  at  night  or  to  attend  schools  during  the  daytime  to  provide 
them  with  the  resources  they  need  to  stamp  out  this  epidemic  of 
crime,  and  to  restore  our  neighborhood  security,  and  to  give  our 
youngsters  a  chance  at  a  positive,  safe,  constructive  future. 

The  balanced  budget  amendment  will  impede  us  in  this  effort  at 
the  very  time  that  it  is  needed  most.  Let  us  not  make  this  mistake. 

PREPARED  STATEME^^^ 

Thank  you  very  much  for  the  opportunity  to  meet  with  you  this 
morning,  and  I  would  be  happy  to  answer  any  questions,  sir. 
[The  statement  follows:] 

Statement  of  Attorney  General  Janet  Reno 
introduction 

Mr.  Chairman  and  Members  of  the  Committee:  I  am  pleased  to  have  this  oppor- 
tunity to  appeeu*  before  you  today  to  testify  on  Senate  Joint  Resolution  41 — the  Bal- 
anced Budget  Amendment.  My  remarks  this  morning  will  be  devoted  to  explaining 
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why  this  Amendment,  which  I  oppose,  could  severely  undermine  the  ability  of  the 
Department  of  Justice  to  fulfill  its  core  function  of  fighting  crime. 

As  everyone  here  is  no  doubt  aware,  the  Administration  is  deeply  committed  to 
fighting  crime  and  to  making  our  streets  and  schools  safe  once  again.  President 
Clinton  has  made  a  promise  to  the  American  people  to  use  all  the  resovirces  of  his 
Administration  to  reduce  the  rate  of  crime  now  plaguing  our  communities.  As  the 
President  himself  said  last  month  in  his  State  of  the  Umon  Address,  "violent  crime 
and  the  fear  it  provokes  are  crippling  our  society,  limiting  personal  freedom,  and 
fraying  the  ties  that  bind  us."  Our  charge  is  clear:  to  rid  our  society  of  this  scourge 
while  healing  the  wounds  that  divide  us. 

Members  of  this  Committee  have  made  a  significant  contribution  in  the  fight 
against  crime  by  voting  for  passage  of  a  comprehensive  crime  bill.  I  salute  you — 
and  your  colleagues  in  the  Senate— for  your  support  and  dedicated  efforts  toward 
making  this  legislation  a  reality. 

As  Attorney  General,  my  most  important  responsibility  to  the  American  people  is 
to  ensure  that  the  laws  are  strictly  enforced  and  that  all  the  means  at  my  disposal 
are  utilized  to  their  fuUest  extent  in  the  fight  against  crime.  My  testimony  today 
will  focus  on  why  the  Balanced  Budget  Amendment — by  forcing  cutbacks  in  me  very 
programs  at  the  center  of  our  anti-crime  crusade — could  severely  undermine  the  De- 
partment's ability  to  banish  violence  from  our  homes  and  streets. 

At  the  outset,  let  me  state  very  clearly  the  basic  assumptions  I  have  made  in  ad- 
dressing the  effects  of  the  Balanced  Budget  Amendment  on  the  Department  of  Jus- 
tice. For  purposes  of  my  analysis  this  morning,  I  have  assumed  that  any  spending 
cuts  required  by  the  Balanced  Budget  Amendment  would  be  pro-rated  across  all 
government  programs;  no  single  Cabinet  Department  or  agency  would  be  asked  to 
cut  any  more,  or  any  less,  than  any  other.  All  would  be  affected  equally. 

Appljdng  this  basic  assumption,  in  1999^the  earliest  year  the  Amendment  could 
go  into  effect — ^the  total  budget  deficit  is  projected  to  be  $201  billion.  Because  De- 
partment of  Justice  outlays  are  approximately  1  percent  of  total  Federal  outlays,  we 
have  estimated — again  assuming  that  the  Department  will  be  asked  to  make  the 
same  percentage  of  spending  reductions  as  everyone  else — that  the  Department 
would  De  cut  by  $2  billion  in  outlays,  or  one  percent  of  $201  billion.  This  equates 
to  about  $1.8  billion  in  budget  authority  by  1999,  or  approximately  20  percent  of 
our  discretionary  budget  authority. 

Let  me  be  blunt:  If  the  Balanced  Budget  Amendment  took  effect  today,  and  we 
were  asked  to  cut  almost  $2  billion  from  our  discretionary  spending — the  effects 
would  be  immediate,  and  they  would  be  dire.  We  would  feel  those  cuts  in  the  very 
areas  we  are  now  trying  to  strengthen  in  order  to  win  back  our  streets,  schools  and 
homes  against  escalating  crime  and  violence. 

Put  simply,  the  Balanced  Budget  Amendment  would  put  at  risk  the  Justice  De- 
partment's abihty  to  fight  crime.  Passage  of  the  Amendment  would  mean  sharp  re- 
ductions in  all  of  the  Department's  crime  fighting  units. 

The  Amendment  Would  Cause  Sharp  Reductions  in  Essential  Departmental  Pro- 
grams 

Every  single  component  of  the  Department — the  FBI,  the  DEA,  INS,  the  U.S.  At- 
torneys' OfEces,  the  U.S.  Marshal's  Office,  the  Bureau  of  Prisons,  and  other  federal 
prosecutors — has  worked  hard  to  meet  the  President's  fiscal  year  1995  budget.  To 
cut  them  further — as  the  Balanced  Budget  Amendment  would  require — would  not 
only  prevent  us  from  meeting  our  ambitious  goals,  but  might  result  in  a  significant 
retreat  from  our  current  capabilities.  Let  me  be  more  specific. 

As  you  all  well  know,  most  of  the  Department's  activities  are  funded  out  of  a  dis- 
cretionary budget  authority  which  is  under  the  jurisdiction  of  the  Committees  on 
Appropriations.  While  the  President's  1995  appropriation  request  for  the  Depart- 
ment includes  only  $103  million  in  mandatory  appropriations,  it  includes  a  full 
$12.1  billion  in  discretionary  budget  authority.  This  portion  funds  the  FBI,  the  DEA, 
the  INS,  the  U.S.  Marshals  OfBces,  the  U.S.  Attorneys  Offices,  the  Criininal  Divi- 
sion, the  Tax  Division,  the  Antitrust  Division,  the  Civil  Rights  Division,  the  Envi- 
ronment and  Natural  Resources  Division  and  their  respective  litigating  operations, 
the  Bureau  of  Prisons,  the  Office  of  Justice  Programs,  and  other  components. 

As  1  have  already  testified,  we  estimate  that  the  Balanced  Budget  Amendment, 
if  enacted,  would  require  us  to  cut  $2  billion  from  our  discretionary  programs  by 
1999.  Using  1994  budget  figures,  instead  of  having  $9.4  billion  in  discretionary 
funds  to  spend  on  crime  fighting  measures,  we  would  have  slightly  more  than  seven 
and  a  half  billion  dollars. 

Make  no  mistake  about  it:  these  cuts  would  have  immediate  consequences  for  our 
department.  All  this  at  a  time  when  we  are  working  so  hard  to  take  back  our  streets 
and  to  stop  this  devastating  cycle  of  crime  and  violence. 
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With  the  public  up  in  arms  about  the  epidemic  of  crime  in  our  communities,  I  am 
confident  that  no  one  on  this  Committee  would  want  to  see  such  draconian  cuts  in 
our  crime-fighting  units.  Unfortunately,  the  Balanced  Budget  Amendment  might 
leave  us  with  no  other  choice.  Indeed,  if  forced  to  operate  within  the  parameters  of 
this  Amendment,  all  the  paths  available  to  us  would  lead  to  one  inevitable  dead- 
end— ^the  necessity  of  limiting  the  resources  our  nation  so  desperately  needs  to  fight 
crime  aggressively. 

For  example,  one  of  the  cornerstones  of  our  crime-fighting  program  is  the  assist- 
ance we  provide  to  state  and  local  jurisdictions  devoted  to  crime  prevention.  In  fiscal 
year  1994,  this  assistance,  most  of  which  comes  in  the  form  of  grants,  will  amount 
to  nearly  $1  billion.  The  purpose  of  these  funds  is  to  help  our  local  and  state  law 
enforcement  officials  by  supplementing  their  often  severely  limited  resources,  pro- 
viding incentives  for  action  in  areas  olcritical  need,  and  giving  them  the  tools  mey 
need  to  serve  their  communities. 

The  hard,  cold  reality  is  that  complying  with  the  requirements  of  the  Balanced 
Budget  Amendment  might  mean  eliminating  aid  to  state  and  local  law  enforcement 
entirely.  As  the  former  prosecutor  of  Dade  County,  I  learned  first-hand  how  criti- 
cally important  this  assistance  is  to  holding  the  line  against  crime  at  the  local  level. 

I  know,  and  President  Clinton  knows,  that  it  is  our  local  law  enforcement  officials, 
working  in  partnership  with  citizens  and  public  interest  groups,  who  are  leading  the 
fight  to  take  back  our  streets.  If  that  money  is  eliminated,  it  would  effectively  de- 
stroy any  hope  of  forging  the  crucial  federal-local  partnerships  that  today  must  form 
the  basis  of  our  crime  prevention  efforts,  and  destroy  any  hope  of  implementing  our 
community  policing  and  public  safety  initiatives.  In  practical  terms,  the  Balanced 
Budget  Amendment  would  make  it  impossible  to  meet  the  President's  budget  re- 
quest to  put  up  to  100,000  more  police  officers  on  the  street  by  1999.  As  you  know, 
in  order  te  increase  in  1995  the  financial  assistance  to  state  and  local  law  enforce- 
ment for  purposes  authorized  in  the  Senate  version  of  the  crime  bill,  the  President 
has  already  'bitten  the  bullet"  and  reallocated  within  the  discretionary  spending 
ceiling  in  order  to  support  this  new  initiative. 

Yet  eliminating  all  local  and  state  assistance  measures — while  a  severe  remedy 
in  itself — would  account  for  only  half  of  the  cutbacks  required  by  the  Balanced 
Budget  Amendment.  The  Department  would  still  have  to  eliminate  approximately 

II  percent  of  its  total  full-time  staff  funded  by  discretionary  programs. 

If  instead  state  and  local  assistance  were  continued  at  a  rate  20  percent  below 
the  current  level,  we  would  need  to  cut  approximately  20,000  full-time  employees, 
or  about  one-quarter  of  our  entire  fiill-time  work  staff. 

If,  on  the  other  hand,  we  continued  the  President's  commitment  to  fiind  100,000 
new  police,  and  the  Balanced  Budget  Amendment  were  enacted  today,  the,  effect  on 
the  various  Department  components  responsible  for  ovu-  crime  prevention  efforts 
would  be  catastrophic.  The  20  percent  reduction  in  our  discretionary  spending  from 
1994  resources  required  by  the  Amendment  would  mean: 
— The  Federal  Bureau  of  Investigation  (FBI)  would  have  to  decrease  its  1994  re- 
sources by  $412.1  million  and  eliminate  4,387  positions,  including  approxi- 
mately 1,900  agents  and  2,500  support  staff.  The  Drug  Enforcement  Aominis- 
tration  (DEA)  would  have  to  decrease  its  total  resources  by  $145.9  million  and 
eliminate  approximately  500  agents  and  600  support  staff. 

The  impact  of  this  reduction  on  these  programs  would  be  devastating.  At  all 
levels  of  law  enforcement,  essential  training  programs  and  important  task 
forces  would  be  eliminated.  In  addition,  DEA's  drug  king-pin  strategy  would  be 
crippled.  Most,  if  not  all,  of  the  DEA's  resident  offices  and  posts  of  duty  in  small 
and  mid-sized  cities  and  towns  would  have  to  be  closed.  These  effects  would  be 
felt  well  beyond  this  nation's  borders,  as  DEA  offices  in  drug  source  and  transit 
countries  would  be  forced  to  close  shop. 
— The  Immigration  and  Naturalization  Service  (INS)  would  need  to  reduce  about 
2,400  staff  members  to  cut  $211.9  million  off  its  budget.  A  reduction  of  this 
magnitude  would  severely  curtail  INS'  ability  to  control  the  U.S.  borders  and 
enforce  the  nation's  immigration  laws.  At  a  time  when  both  the  agency  and  the 
Administration  have  been  targeting  resources  on  controlling  our  borders,  this 
would  virtually  shut  down  border  patrol  operations  and  negate  all  enhance- 
ments, including  the  increased  agent  strength  that  we  achieved  in  1994. 
— No  new  prisons  would  be  built  by  the  Bureau  of  Prisons  (BOP),  and  due  to  lack 
of  steff,  existing  institutions  would  have  to  close.  Prison  overcrowding  would 
soar,  to  a  startling  77  percent  by  1999,  forcing  courts  to  mandate  the  release 
of  violent  offenders  back  onto  the  street.  Living  conditions  would  worsen,  in- 
creasing the  dangers  posed  to  staff,  inmates  and  the  community  at  large. 
The  American  people,  tired  of  empty  rhetoric  and  tired  of  escalating  crime,  are 
looking  to  us  to  provide  direct  and  immediate  action  to  make  our  communities  safe 
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once  again.  By  passing  the  Balanced  Budget  Amendment,  we  would  not  be  able  to 
make  good  on  tne  promises  set  forth  in  the  crime  bill.  We  would  be  saying  to  the 
American  people  in  the  same  breath  that  while  we're  serious  about  fighting  crime, 
we  won't  be  able  to  ftind  the  essential  programs  necessary  to  win  this  battle.  We 
cannot — and  we  should  not — send  such  conflicting  messages  to  the  American  people. 

Bv  passing  the  Balanced  Budget  Amendment,  we  would  be  gutting  the  heart  and 
soul  of  the  Senate-passed  Crime  Bill:  the  20  percent  reduction  required  by  the 
Amendment  would  affect  the  Crime  Control  Fund  like  all  other  discretionary  spend- 
ing programs.  For  example,  one  of  the  most  important  initiatives  included  in  the 
Crime  Bill  is  the  provision  to  hire  100,000  new  police  officers  over  the  next  five 
years.  America's  neighborhoods  desperately  need  these  new  cops;  more  cops  on  the 
streets,  working  hand-in  glove  in  their  communities,  means  less  crime.  If  passed 
today,  the  Balanced  Budget  Amendment  will  severely  undercut  our  ability  to  put 
these  police  in  the  communities  where  they  belong. 

Just  as  important  to  our  crime-fighting  plan  is  the  decision  to  build  boot  camps. 
These  camps  can  give  youths  who  have  committed  their  first  crime  and  who  are  at 
risk  of  drug  and  gang  involvement  the  discipline,  education  and  training  they  need 
to  grab  another  chance  for  an  honest  life.  If  passed  today,  the  Balanced  Budget 
Amendment,  however,  would  slash  funds  intended  for  these  camps,  depriving  many 
young  offenders  of  a  chance  at  a  new  start  on  life. 

Similarly,  drug-treatment  and  coerced  abstinence  programs  for  criminal  offend- 
ers— including  residential  substance  abuse  for  prisoners — cornerstones  of  both  the 
Crime  Bill  and  the  President's  National  Drug  Control  Strategy,  would  not  be  pos- 
sible under  a  Balanced  Budget  Amendment.  Nor  could  the  BUl's  plan  to  help  sup- 
port drug  courts,  drug  testing  and  certainty  of  punishment  for  young  offenders  be 
implemented  under  a  Balanced  Budget  Amendment. 

'Tomorrow,  Assistant  Attorney  General  Walter  Bellinger  will  testify  before  this 
Committee  on  the  potential  impact  of  the  Balanced  Budget  Amendment  on  the 
structure  of  the  constitution,  and  I  don't  want  to  duplicate  what  he  will  say.  I  do 
hope,  however,  that  you  will  listen  very  carefully  to  nis  testimony,  because  it  will 
highlight  another  important  aspect  of  this  debate,  one  that  merits  serious  consider- 
ation when  you  debate  the  merits  of  this  Amendment. 

CONCLUSION 

Mr.  Chairman,  I  hope  my  testimony  has  made  this  Committee  more  aware  of  just 
how  dangerous  the  Balanced  Budget  Amendment  could  be  for  the  Department  and 
its  efforts  to  reduce  violent  crime  and  drugs  in  America's  streets  and  schools. 

No  one  wants  to  see  the  deficit  reduced  more  than  this  Administration.  As  the 
President  and  the  Senate  showed  last  summer,  the  deficit  can  be  reduced  only  if 
we  are  willing  to  make  the  hard  and  necessary  choices  to  control  federal  spending. 

The  Balanced  Budget  Amendment  is  not  the  simple  cure  that  its  proponents  sug- 
gest. If  it  does  work,  it  will  only  cause  painful  reductions  in  the  very  areas  we  are 
trying  to  bolster. 

The  fight  against  crime  is  not  easy.  It  has  never  been  easy.  Hundreds  of  thou- 
sands of  Americans  each  day  put  their  lives  on  the  line  to  protect  their  fellow-coun- 
trymen and  women  from  the  dangers  of  their  communities.  We  owe  it  to  them,  and 
to  all  of  us  who  are  afi-aid  to  walk  our  streets  at  night  or  to  attend  schools  during 
the  daytime,  to  provide  them  with  the  resources  to  stamp  out  this  epidemic  of  crime 
and  restore  our  neighborhood  security.  The  Balanced  Budget  Amendment  will  im- 
pede us  in  this  effort  at  the  very  time  that  it  is  needed  most.  Let  us  not  make  this 
mistake. 

Thank  you  for  the  opportunity  to  meet  with  you  this  morning  and  I'll  be  happy 
to  answer  any  questions. 

Chairman  Byrd.  Thank  you.  The  Department  of  Justice  is  the 
Government's  principal  litigator  in  the  enforcement  of  our  Federal 
laws  and  efforts  to  collect  taxes,  money  owed  to  the  U.S.  Treasury. 

What  impact  would  a  balanced  budget  amendment  have  on  the 
Department's  ability  to  prosecute  criminal  cases?  Would  potential 
delays  in  the  Government's  ability  to  prosecute  criminal  cases  re- 
sult in  cases  being  thrown  out  of  court? 

And  while  pretending  to  save  money,  would  a  balanced  budget 
amendment  have  the  impact  of  costing  the  Federal  Grovemment 
through  the  loss  of  revenues  realized  by  the  Department's  inability 
to  collect  the  debts  owed  to  the  U.S.  Treasury? 
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Attorney  Greneral  Reno.  One  of  the  principal  concerns  I  have  had 
since  taking  office,  Mr.  Chairman,  is  the  fact  that  debts  go  uncol- 
lected. We  are  trying  to  initiate  through  efforts  and  initiatives  un- 
dertaken by  Congress  new  affirmative  collection  efforts  that  can  in- 
crease our  collections,  increase  the  contributions  that  this  effort 
makes  to  the  Treasury  of  the  United  States,  and  have  a  real  im- 
pact. If  we  can't  increase  that  effort,  if  we  are  cut  back  again,  we 
will  be  hampered  sorely  in  this  effort. 

Chairman  Byrd.  One  of  the  fastest  growing  discretionary  spend- 
ing programs  within  the  Department  of  Justice  is  the  Federal  pris- 
on system's  operating  account.  For  fiscal  year  1995  alone,  an  in- 
crease of  $457  million  has  been  requested  to  support  the  expanding 
Federal  prison  population  and  to  activate  newly  constructed  facili- 
ties ready  to  come  on  line. 

With  the  Federal  prison  population  expected  to  increase  by  some 
33  percent  by  1999  and  our  existing  Federal  prison  capacity  al- 
ready stretched,  would  the  Federal  Government  find  itself  having 
to  release  offenders  as  some  States  have  had  to  do? 

Attorney  General  Reno.  Mr.  Chairman,  as  I  previously  men- 
tioned this  is  exactly  what  we  would  have  to  do.  I  come  from  a 
State  that  has  been  doing  that  because  it  has  had  gridlock  in  our 
prison  system  because  the  legislature  did  not  authorize  moneys  to 
match  the  sentences  that  were  necessary  and  that  our  courts  were 
imposing. 

If  we  are  not  able  to  open  prisons  currently  under  construction, 
if  we  do  not  have  the  operating  expenses  to  hire  the  personnel,  it 
is  estimate  by  the  year  2000  we  will  need  10,000  additional  person- 
nel to  properly  control  the  prison  population  that  is  estimated  to 
come  into  Federal  prisons. 

We  will,  I  fear,  see  the  release  of  serious  offenders  who  do  not 
belong  on  our  streets,  and  the  Federal  Government  will  be  contrib- 
uting to  what  I  think  is  one  of  the  great  concerns  for  the  American 
people — the  fact  that  in  too  many  instances  we  do  not  have  truth 
in  sentencing  in  America. 

I  think  the  most  important  part  of  the  criminal  justice  system  is 
to  make  sure  that  when  a  court  says  this  is  what  the  punishment 
is  going  to  be  we  mean  it. 

Chairman  Byrd.  And  on  the  other  side,  the  Department's  ability 
to  prosecute  criminal  cases  would  be  greatly  impeded,  would  it  not? 

Attorney  General  Reno.  Yes,  sir. 

Chairman  Byrd.  And  cases  would  be  thrown  out  of  court. 

Attorney  General  Reno.  I  try,  when  I  travel  to  different  districts, 
to  visit  with  the  U.S.  attorney's  offices.  Yesterday,  in  Brooklyn,  I 
went  to  the  Eastern  District  of  New  York. 

I  ask  one  question  when  I  go  to  these  offices  to  begin  the  discus- 
sion. If  you  were  Attorney  General  of  the  United  States,  what 
would  you  do  to  improve  the  operation  of  this  office?  And  consist- 
ently, and  yesterday  specifically,  they  said  we  need  more  staff  in 
the  Civil  and  Criminal  Division.  We  will  not  be  able  to  provide 
that. 

Chairman  Byrd.  You  have  stated  that  the  balanced  budget 
amendment  would  force  the  Federal  Bureau  of  Investigation  to 
eliminate  nearly  4,400  positions,  1,900  of  which  would  be  agents. 
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The  Drug  Enforcement  Administration  would  lose  some  1,100  posi- 
tions, of  which  500  would  be  agents. 

With  reductions  in  agent  staffing  of  this  magnitude  would  the 
Department  be  forced  to  close  FBI  and  DEA  field  offices  throughout 
the  country?  And  if  so,  what  size  offices  would  be  most  impacted? 

Attorney  General  Reno.  It  is  hard  at  this  point  to  estimate.  One 
of  the  things  that  we  have  tried  to  do  is  be  as  fiscally  responsible 
as  possible.  I  am  so  proud  of  the  efforts  undertaken  by  Director 
Freeh  in  making  sure  that  we  move  agents,  skilled,  trained  agents 
from  the  desk  to  the  streets,  get  them  out  of  Washington  and  onto 
the  streets  of  America. 

But  even  with  that,  faced  with  the  expenses  that  we  anticipate, 
faced  with  the  problems  associated  with  health  care  fraud,  faced 
with  this  violent  crime  initiative  that  we  are  trying  to  undertake 
in  partnership  with  communities  throughout  the  Nation,  we  would 
be  sorely  hampered  in  this  effort. 

The  configuration  of  the  offices,  which  offices  would  close,  you 
would  have  to  make  that  judgment  on  a  case-by-case  basis. 

Chairman  Byrd.  But  the  Department  would  be  forced  to  close 
FBI  and  DEA  field  offices  throughout  the  country? 

Attorney  General  Reno.  It  would,  again,  depend.  It  would  not  be 
all  of  them.  What  I  am  trying  to  do  is  develop  a  flexible  operation 
so  that  we  can  respond  to  need,  but,  clearly,  most  of  the  small  and 
midsize  offices  would  have  to  closed. 

Chairman  Byrd.  Would  you  then  foresee  an  increase  in  violent 
criminal  and  illegal  drug  activity  in  these  virtually  unmanned 
areas? 

Attorney  General  Reno.  Well,  again,  Mr.  Chairman,  as  I  have 
said,  both  with  respect  to  DEA  and  FBI  staffing — and  the  fact  that 
we  could  not  provide  what  I  think  is  one  of  the  most  essential  ini- 
tiatives involved  in  this  whole  anticrime  effort,  the  100,000  commu- 
nity police  to  the  streets  of  America  where  the  crime  is  happening 
and  the  violence  is  happening  we  would  not  be  able  to  do  that. 

The  Congress,  this  past  summer,  passed  a  $150  million  supple- 
mental appropriations  bill.  You  gave  me  the  responsibility  for  get- 
ting that  money  out  to  the  streets  of  America.  I  have  been  amazed 
at  the  response  from  police  agencies,  desperately  wanting  this 
money,  showing  me  the  need,  showing  me  the  programs,  showing 
me  what  they  have  been  able  to  do  to  date  with  limited  dollars  in 
terms  of  violent  crime  reduction  through  community  policing.  If  I 
do  not  have  the  FBI  agents  to  match  these  community  policing  ini- 
tiatives, if  we  cannot  provide  this  100,000  cops  to  the  streets  of 
America,  I  think  it  is  going  to  be  a  long,  long  time  before  we  get 
violence  under  control. 

Chairman  Byrd.  Last  fall,  upon  enactment  of  the  fiscsd  year 
1994  Commerce  Justice  and  State,  the  Judiciary  and  Related  Agen- 
cies appropriations  bill,  the  first  significant  increase  in  resources  to 
fight  illegal  immigration  into  this  country  was  provided  the  Immi- 
gration and  Naturalization  Service.  Included  in  this  initiative  was 
a  $45  million  enhancement  to  bring  600  additional  Border  Patrol 
agents  to  the  line,  to  beef  up  enforcement  of  our  southwestern  land 
border. 

In  your  testimony,  you  state  that  a  balanced  budget  estimate 
would  force  the  Department  to  cut  2,400  INS  employees.  Would 
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this  reduction  in  staff  include  the  recently  enacted  border  control 
initiative  which  will  bring  600  additional  Border  Patrol  agents  to 
the  Southwest  border? 

Attorney  General  Reno.  As  I  mentioned  in  my  testimony,  if  we 
are  not  able  to  pursue  this,  if  we  cannot  use  these  new  moneys  that 
we  have,  and  just  focused  on  1995  and  the  effect  on  1994,  we  would 
not  be  able  to  proceed  with  the  initiatives  that  are  so  vital  for  seal- 
ing our  borders  and,  as  importantly,  Mr.  Chairman,  for  giving  the 
current  Border  Patrol  agents  the  tools  to  do  the  job. 

I  go  to  the  border  and  I  see  them  without  radios  in  their  cars, 
so  that  the  cars  cannot  be  activated.  We  can  make  that  Immigra- 
tion and  Naturalization  Service  an  efficient,  effective  operation. 
There  are  many  dedicated  people  there.  If  given  the  tools  to  do  the 
job,  if  given  the  additional  staffing,  we  can  have  an  impact  on  our 
borders. 

If  the  balanced  budget  amendment  were  passed  today,  we  could 
not  do  that. 

Chairman  Byrd.  And  what  States  would  bear  the  greater  part  of 
the  brunt? 

Attorney  General  Reno.  California,  Arizona,  New  Mexico,  Texas, 
and  Florida.  We  are  also  underway  in  trying  to  develop  a  criminal 
alien  tracking  system  that  can  keep  track  of  aliens,  so  that  they 
can  be  easily  identified  in  partnership  with  local  government,  so 
that  the  Federal  Government  can  take  effective  action  against 
them  in  assuring  their  prompt,  proper  deportation  if  they  are  in 
this  country  illegally. 

Illinois  and  New  York  have  both  come  to  us  expressing  real  con- 
cern about  the  burdens  that  criminal  aliens,  who  are  in  this  coun- 
try illegally,  have  placed  on  the  entire  infrastructure  of  those 
States. 

Chairman  Byrd.  What  impact  would  a  reduction  of  the  mag- 
nitude that  you  have  addressed  have  on  the  Immigration  and  Nat- 
uralization Service's  ability  to  enforce  our  immigration  laws  and 
keep  our  country  safe  from  future  terrorist  attacks  like  the  one 
that  occurred  last  year  in  New  York  at  the  World  Trade  Center? 

Attorney  General  Reno.  I  think  that  despite  the  fact  that  there 
are  so  many  dedicated  people  in  that  service,  it  has  served  as  a 
stepchild  for  too  long.  With  our  distinguished  Commissioner  Doris 
Meisner,  I  have  tried  to  make  the  case  for  the  additional  staff,  the 
additional  technology,  the  automation,  the  tracking  capability  nec- 
essary to  make  the  Immigration  and  Naturalization  Service  and 
the  Border  Patrol  a  full  partner  in  our  efforts  to  protect  our  borders 
and  to  protect  against  terrorism  in  America. 

Chairman  Byrd.  What  impact  would  the  amendment  have  on  the 
FBI's  analysis  capabilities,  particularly  with  regard  to  assisting  in 
State  and  local  investigations? 

Attorney  General  Reno.  This  has  sorely  troubled  me,  because 
every  time  we  have  talked  about  budget  cuts,  this  is  one  of  the  first 
areas  that  people  talk  about  cutting.  As  a  local  prosecutor,  I  de- 
pended on  the  FBI  for  very  detailed  and  expert  analysis  in  a  sig- 
nificant number  of  cases  in  the  15  years  that  I  served  as  prosecutor 
in  Dade  County.  I  watched  remarkable  officers  have  the  advantage 
of  the  National  FBI  Academy  experience  at  Quantico.  So  much  of 
this  would  be  limited,  as  would  the  entire  Justice  Department's  ca- 
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pability,  through  its  Office  of  Justice  Programs,  to  provide  support, 
assistance  and  innovative  initiatives  to  local  and  State  government 
in  the  criminal  justice  area. 

Chairman  Byrd.  Attorney  General  Reno,  you  have  indicated  the 
necessity  for  a  departure  at  10:45  a.m.  We  are  already  4  minutes 
past  that. 

I  thank  you  on  behalf  of  the  committee. 

And  let  me  also  express  appreciation  on  behalf  of  my  colleague. 
Senator  Hatfield,  the  ranking  member  of  this  committee,  the 
former  chairman  of  this  committee,  who  is  just  as  opposed  to  a  bal- 
anced budget  amendment  to  the  Constitution  as  I  am  opposed  to 
it.  He  asked  me  to  so  state  his  steadfast  opposition,  and  his  grati- 
tude for  those  witnesses  who  have  appeared  and  will  have  ap- 
peared. 

Thank  you  very  much. 

Attorney  General  RENO.  Thank  you,  Mr.  Chairman,  for  your 
leadership. 

Chairman  Byrd.  Because  Attorney  General  Reno  had  to  leave  a 
little  earlier  than  we  had  originally  anticipated,  the  next  witness 
may  not  yet  be  here.  Am  I  in  error? 

She  is  here.  Very  well. 


DEPARTMENT  OF  HEALTH  AND  HUMAN  SERVICES 

STATEMENT  OF  DONNA  E.  SHALALA,  SECRETARY  OF  HEALTH  AND 
HUMAN  SERVICES 

Chairman  Byrd.  Then  we  will  hear  from  the  Secretary  of  Health 
and  Human  Services,  Donna  E.  Shalala. 

Madam  Secretary,  thank  you  for  appearing  on  the  scene  of  what 
might  otherwise  have  been  confusion. 

Secretary  Shalala.  Mr.  Chairman,  I  have  been  watching  you  on 
television,  so  I  knew  about  when  to  start  running  over.  I  luckily 
have  an  apartment  that  is  very  close  to  the  Congress. 

Chairman  Byrd.  Well,  thank  you  very  much. 

As  Secretary  of  the  Department  of  Health  and  Human  Services, 
Secretary  Shalala  oversees  a  budget  of  $216.9  billion,  only  $31.5 
billion  of  which  is  discretionary.  This  is  the  Federal  agency  respon- 
sible for  the  major  health,  welfare,  medical  research,  and  income 
security  programs  serving  the  American  people. 

The  Department  provides  direct  services  or  income  support  to 
more  than  one  in  every  five  Americans.  In  short,  the  Secretary  has 
an  extremely  important  job,  but  not  a  very  easy  job.  We  are  de- 
lighted to  have  you  here  today.  We  look  forward  to  your  testimony. 
Would  you  please  proceed? 

Secretary  Shalala.  Thank  you,  Mr.  Chairman.  Thank  you  for  in- 
viting me  here  today  to  discuss  the  effects  of  the  balanced  budget 
amendment.  My  colleagues  have  more  than  adequately  addressed 
the  larger  economic  picture.  The  deficit  is  down.  The  economic  indi- 
cators are  up.  And  we  certainly  do  not  need  to  confuse  our  efforts 
at  furthering  fiscal  sanity  by  amending  the  Constitution. 

Rather  than  focusing  on  those  arguments,  of  course,  I  would  like 
to  talk  about  the  real  implications  of  a  balanced  budget  amend- 
ment has  for  the  people  served  by  the  Department  of  Health  and 
Human  Services.  There  are  three  big  reasons  why  this  amendment 
is  a  bad  idea.  First,  it  will  jeopardize  Social  Security.  Second,  it  will 
threaten  the  President's  investment  agenda.  And,  third,  it  will  kill 
real  health  reform. 

Let  me  speak  to  each  of  these.  First,  as  written,  the  amendment 
includes  Social  Security  and  HHS  entitlements  for  the  poor,  the  el- 
derly, and  the  sick  in  the  balanced  budget  equation.  This  means  re- 
neging on  the  security  we  have  promised  our  seniors  and  shredding 
the  safety  net  we  have  held  for  our  disadvantaged. 

We  believe  it  is  an  outrage  that  under  a  balanced  budget  sce- 
nario, in  times  of  recession,  when  these  programs  are  relied  on 
most,  they  would  need  to  be  cut  instead  of  augmented.  In  the  year 
2000,  if  all  programs  are  reduced  across  the  board,  a  balanced 
budget  amendment  would  require  $52  billion  in  cuts  to  Social  Secu- 
rity. 

What  would  it  mean  to  cut  $52  billion  from  Social  Security? 
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Two  separate  studies  by  the  Treasury  Department  and  Families 
USA  have  assessed  the  impact  of  these  cuts — and  the  implications 
would  be  devastating.  To  put  it  in  perspective,  eliminating  the 
COLA  in  the  year  2000  would  only  save  $12  billion — less  than  25 
percent  of  the  required  reduction.  We  would  have  to  freeze  COLA's 
for  about  the  next  4  years  to  achieve  this  level  of  savings — cuts 
that  could  push  more  than  1.5  million  Americans,  1.5  million  older 
Americans,  into  poverty. 

Alternatively,  we  would  have  to  ask  over  47  million  Americans 
to  slice  over  $90  from  their  monthly  incomes,  or  to  give  back  to  us 
what  amounts  to  more  than  a  monthly  check  that  year.  Are  we  pre- 
pared to  tell  our  senior  citizens  and  the  disabled  not  to  pay  bills 
or  not  to  eat  that  month? 

I  realize  that  some  proponents  of  the  balanced  budget  amend- 
ment believe  that  Social  Security  could  be  exempted  from  budget 
cuts.  Well,  maybe.  But  older  Americans  would  still  be  placed  at 
great  risk. 

If  Social  Security  were  exempted,  then  the  Medicare  program 
would  have  to  be  cut  that  much  deeper  to  achieve  a  balanced  budg- 
et. The  elderly  would  be  faced  with  sizable  increases  in  their  out- 
of-pocket  costs  to  pay  for  health  care.  Either  way — Social  Security 
in  or  Social  Security  out — older  Americans  lose. 

The  balanced  budget  amendment  would  take  the  security  out  of 
Social  Security.  The  balanced  budget  amendment  would  take  the 
care  out  of  Medicare. 

I  am  particularly  concerned  about  the  impacts  on  the  aged,  on 
the  blind,  and  on  the  disabled  SSI  beneficiaries.  Over  80  percent 
of  these  individuals  are  already  well  below  the  poverty  line.  For 
them,  the  cuts  contained  in  the  balanced  budget  amendment  are 
particularly  devastating. 

For  example,  a  12-percent  cut  would  be  the  same  as  asking  them 
to  live  without  about  IV2  month's  worth  of  benefits.  If  Social  Secu- 
rity were  exempt,  we  would  be  telling  the  poorest  of  the  poor  to 
forego  more  than  2  months  of  benefits. 

These  are  more  than  statistics.  These  are  real  people.  These  are 
Americans.  These  are  our  fellow  citizens. 

A  reduction  of  20  percent,  or  even  12  percent,  to  their  income  is 
unacceptable.  It  is  more  than  unacceptable.  It  is  unconscionable. 

A  balanced  budget  amendment  also  means  a  step  backward  on 
the  rest  of  the  President's  domestic  agenda,  and  on  his  investment 
program.  Despite  this  year's  tough  budget,  the  President  has  com- 
mitted to  sustaining  progress  in  our  long-neglected  people  invest- 
ments. These  are  programs  that  we  believe  are  critical  in  solving 
future  problems  and  preventing  future  costs. 

A  balanced  budget  amendment  would  replace  the  tough  choices 
we  are  making  with  no  choices. 

Imagine  the  effects  if  we  are  forced  to  take  a  meat-ax  approach 
toward  a  zero  deficit.  Our  momentum  would  be  lost.  And  yet  an- 
other generation  of  children  will  be  denied  the  care  they  need  to 
become  healthy  and  productive  adults. 

Have  not  we  already  denied  them  too  much? 

A  year  2000  balanced  budget  would  force  12  percent  cuts  across 
the  Government,  foreclosing  the  possibility  of  our  Head  Start  ex- 
pansions and  blocking  continued  progress  in  our  research  invest- 
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ment  initiatives.  Overall,  a  12-percent  cut  in  the  year  2000  would 
put  the  Department's  discretionary  programs  back  to  1990  levels, 
and  hold  them  there  for  the  indefinite  future. 

Let  me  go  over  some  of  the  effects.  It  would  send  Head  Start 
back  to  the  starting  gates.  We  would  be  forced  to  cut  137,000  chil- 
dren from  Head  Start  in  the  year  2000 — not  exactly  the  expansion 
President  Clinton  or  President  Bush  had  in  mind. 

At  NIH,  we  would  support  26  fewer  research  project  grants  than 
we  planned  for  1994.  No  new  or  competing  grants  would  be  funded. 

Alternatively,  a  12-percent  reduction  is  the  equivalent  of  elimi- 
nating nine  National  Institute  of  Health  institutes  and  centers — for 
example.  Aging,  the  Human  Genome  Project,  the  National  Library 
of  Medicine,  Nursing,  Deafness,  Dental,  Alcohol  Abuse,  Arthritis, 
Musculoskeletal,  our  Fogarty  Center,  or  wiping  out  the  entire  AIDS 
research  program.  Or,  in  effect,  eliminatihg  any  of  our  serious  com- 
mitments to  our  Cancer  Institute. 

We  would  lose  22,000  drug  treatment  slots.  We  would  have  40 
million  fewer  meals  which  would  be  served  to  the  aging,  compared 
to  the  240  million  which  were  provided  in  1994.  And  we  would  only 
be  able  to  handle  disability  decisions  for  about  950,000  of  the  3.5 
million  applicants.  The  rest  would  wait  at  least  9  months  for  us  to 
make  a  decision. 

I  cannot  imagine  anyone  voting  for  these  cuts,  but  these  are  the 
realities  of  a  balanced  budget  amendment. 

Last,  our  efforts  to  reform  America's  health  care  system  will 
most  certainly  be  derailed  if  a  balanced  budget  amendment  be- 
comes the  law  of  the  land. 

Let  me  assure  those  who  believe  that  both  health  reform  and  a 
balanced  budget  amendment  are  possible — they  are  dreaming. 

A  vote  for  the  amendment  is  a  vote  to  gouge  Medicare  and  Med- 
icaid, to  rob  savings  designed  to  finance  new  benefits,  such  as  the 
drug  benefit  and  the  long-term  care  benefit  for  the  elderly.  It  is  a 
vote  to  destroy  the  promise  of  guaranteed  private  insurance  for  ev- 
eryone, including  the  nearly  40  million  Americans  without  health 
insurance. 

Some  might  say  that  it  is  possible  to  enact  both  a  balanced  budg- 
et amendment  and  health  care  reform.  We  say  it  is  impossible.  I 
cannot  imagine  anyone  in  their  right  mind  supporting  cuts  in  Med- 
icare and  Medicaid  that  amount  to  25  to  30  percent — which  is  what 
the  combination  of  these  two  would  necessitate — ^because  we  are  al- 
ready, Mr.  Chairman,  expecting  to  take  some  reductions  in  Medi- 
care and  Medicaid  as  a  way  of  financing  our  initiatives  for  health 
care  reform.  And  to  double  that  amount  would  make  it  impossible. 

Let  me  be  clear,  the  real  choice  here  is  whether  to  reform  our 
system  and  provide  guaranteed  health  insurance  for  everyone,  or 
whether  to  simply  make  much  more  serious  the  current  cost  shift- 
ing and  access  problems  by  slashing  Medicare  and  Medicaid. 

Like  all  of  the  credible  health  plans  before  Congress,  the  Presi- 
dent's health  reform  calls  for  slowing  the  growth  in  Medicare  and 
Medicaid.  These  savings  are  an  essential  component  to  the  Presi- 
dent's plan,  as  well  as  to  the  others,  to  fund  either  new  benefits 
or  to  fund  their  plans,  in  our  case,  new  benefits  for  the  elderly,  and 
to  ensure  that  all  Americans  have  guaranteed  private  health  insur- 
ance. 


42 

A  balanced  budget  would  consume  almost  all  of  these  savings, 
making  enactment  of  health  reform  virtually  impossible. 

The  experts  say  that  our  major  long-term  deficit  problem  lies  in 
growing  health  costs.  Ironically,  our  hopes  for  systematically  con- 
trolling these  costs  through  reform  could  be  dashed  by  those  who 
are  preparing  to  cast  a  vote  for  a  supposed  fiscal  responsible. 

Rather  than  just  looking  forward,  I  would  like  to  now  travel  back 
in  time,  and  look  at  some  concrete  effects  of  a  balanced  budget 
amendment  and  what  it  would  have  meant  if  this  requirement  ex- 
isted during  the  1990  Bush  recession. 

The  early  projections  for  fiscal  year  1991  assumed  a  deficit  near 
$170  billion,  which  would  have  forced  15  percent  cuts  or  tax  in- 
creases in  order  to  balance  the  budget.  Then,  once  the  year  started, 
the  economy  worsened  and  the  S&L  crisis  deepened. 

So,  the  deficit  we  actually  faced  in  1991  was  $270  billion.  If,  at 
that  time,  we  were  forced  to  implement  a  balanced  budget,  every- 
thing in  Government  would  have  been  precipitously  cut  by  24  per- 
cent— draconian  cuts — which  would  have  hit  hard  on  poor  families, 
on  Head  Start  kids,  and  on  Social  Security  and  Medicare  recipi- 
ents. 

During  hard  economic  times,  deficits  increase  as  we  increase  our 
spending  on  the  needy  to  help  cushion  the  blow.  These  are  not  the 
times  to  cut  back  even  further.  Some  might  say  that  Social  Secu- 
rity, Medicare,  and  Medicaid  would  have  been  exempted  from  bal- 
anced budget  cuts  in  that  year.  Well,  in  1991,  if  you  took  away  just 
these  three  programs,  everything  else  in  Grovemment  would  have 
been  cut  by  40  percent. 

I  would  not  want  to  be  Secretary  of  HHS,  to  be  the  one  who 
would  have  had  to  implement  40  percent  in  cuts  from  Head  Start, 
from  child  care,  and  from  a  whole  range  of  health  programs. 

It  would  have  meant  pure  neglect  of  my  responsibilities  to  fur- 
ther the  health  of  Americans  and  to  ensure  the  provision  of  essen- 
tial human  services.  And  I  am  afraid  it  will  not  be  much  better  if 
we  are  forced  to  operate  under  a  balanced  budget,  especially  when 
the  next  unexpected  recession  hits. 

My  point  is  this:  This  is  no  symbolic  vote  for  a  future  zero  deficit. 
It  is  going  to  mean  a  real  slap  in  the  face  for  those  to  whom  the 
President  has  asked  us  to  extend  our  hands.  As  the  Senate  em- 
barks on  the  upcoming  balanced  budget  debate,  I  would  like  to 
close  with  a  reminder  from  the  President.  The  President  has  said 
deficit  reduction  is  not  an  end  in  itself;  it  is  a  means  to  the  end 
of  higher  productivity,  of  rising  living  standards,  and  the  creation 
of  high-wage  jobs. 

In  short,  it  is  about  securing  a  better  economic  future  for  our- 
selves and,  most  importantly,  for  our  children.  We  are  getting  on 
track  in  securing  that  future.  Let  us  not  foreclose  it  for  America's 
senior  citizens  or  for  America's  children  by  adopting  a  balanced 
budget  amendment.  A  balanced  budget  is  seductive  and  short- 
sighted when  what  is  called  for  is  discipline  and  debate. 

PREPABED  STATEMENT 

I  commend  you,  Mr.  Chairman,  for  your  leadership  in  opposition 
to  this  ill-conceived  notion.  And  I  would  be  happy  to  take  any  ques- 
tions you  might  have. 
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[The  statement  follows:] 

Statement  of  Donna  E.  Shalala 

Mr.  Chairman  and  Members  of  the  Committee,  thank  you  for  inviting  me  here 
today  to  discuss  the  effects  of  a  Balanced  Budget  Amendment. 

My  colleagues  have  more  than  adequately  addressed  the  larger  economic  picture. 
The  deficit  is  down.  The  economic  indicators  are  up.  And  we  certainly  don't  need 
to  confuse  our  efforts  at  furthering  fiscal  sanity  by  amending  the  Constitution.  Rath- 
er than  focusing  on  those  arguments,  I  want  to  talk  about  the  real  implications  a 
Balanced  Budget  Amendment  has  for  the  people  served  by  the  Department  of 
Health  and  Human  Services. 

There  are  three  big  reasons  why  this  Amendment  is  a  bad  idea.  It  will  jeopardize 
Social  Security.  It  will  threaten  the  President's  investment  agenda.  And  it  will  kill 
real  Health  Reform.  Let  me  speak  to  each  of  these. 

First,  as  written,  the  Amendment  includes  Social  Security  and  HHS  entitlements 
for  the  poor,  elderly,  and  sick  in  the  "Balanced  Budget  equation."  This  means  reneg- 
ing on  the  security  we  have  promised  our  seniors  and  shredding  the  safety  net  we 
have  held  for  our  disadvantaged.  I  think  it's  an  outrage  that,  under  a  Balanced 
Budget  scenario,  in  times  of  recession,  when  these  progrsuns  are  relied  upon  most, 
they  would  need  to  be  cut,  instead  of  augmented. 

In  the  ye£u*  2000,  if  all  programs  are  reduced  across-the-hoard,  a  Balanced  Budget 
Amendment  would  require  $52  bilUon  in  cuts  to  Social  Security.  What  would  it 
mean  to  cut  $52  billion  from  Social  Security?  Two  separate  studies  by  the  Treasury 
Department  and  Families  U.S.A.  have  assessed  the  impact  of  these  cuts  and  the  im- 
plications would  be  devastating.  To  put  it  in  perspective,  eliminating  the  COLA  in 
the  year  2000  would  only  save  $12  billion,  less  than  25  percent  of  the  required  re- 
duction. We  would  have  to  freeze  COLA's  for  about  the  next  four  years  to  achieve 
this  level  of  savings — cuts  that  could  push  more  than  one-and-a-half  million  older 
Americans  into  poverty.  Alternatively,  we'd  have  to  ask  over  47  milUon  Americans 
to  slice  over  $90  from  their  monthly  incomes — or  to  give  back  what  amounts  to  more 
than  a  monthly  check  in  that  year.  Are  we  going  to  tell  our  seniors  and  disabled 
not  to  pay  bills  or  not  to  eat  that  month? 

I  realize  that  some  proponents  of  the  Balanced  Budget  Amendment  believe  that 
Social  Security  could  be  exempted  from  budget  cuts.  Well,  maybe — ^but  older  Ameri- 
cans would  still  be  placed  at  great  risk.  If  Social  Security  were  exempted,  then  the 
Medicare  program  would  have  to  be  cut  that  much  deeper  to  achieve  a  balanced 
budget.  The  elderly  would  be  faced  with  sizable  increases  in  their  out-of-pocket  costs 
to  pay  for  health  care. 

Either  way — Social  Security  in,  or  Social  Security  out — older  Americans  lose.  It 
would  take  the  security  out  of  Social  Security  and  the  care  out  of  Medicare. 

I  am  particularly  concerned  about  impacts  on  aged,  blind  and  disabled  SSI  bene- 
ficiaries. Over  80  percent  of  these  individuals  are  already  well  below  the  poverty 
line.  For  them,  the  cuts  contained  in  the  Balanced  Budget  Amendment  are  particu- 
larly onerous.  For  example,  a  12  percent  cut  would  be  the  same  as  asking  them  to 
live  without  about  one-and-a-half  month's  worth  of  benefits.  If  Social  Security  were 
exempt,  we  would  be  telling  the  poorest  of  the  poor  to  forego  more  than  two  months 
of  benefits.  These  are  more  than  statistics.  These  are  real  people.  A  reduction  of  20 
percent,  or  even  12  percent  to  their  income  is  unacceptable;  it  is  unconscionable. 

A  Balanced  Budget  Amendment  also  means  a  step  backward  on  the  rest  of  the 
President's  domestic  agenda  and  investment  program.  Despite  this  year's  tough 
budget,  the  President  has  committed  to  sustaining  progress  in  our  long-neglected 
"people  investments."  These  are  programs  that  we  believe  are  critical  in  solving  fu- 
ture problems  and  preventing  future  costs.  A  Balanced  Budget  Amendment  would 
replace  the  tough  choices  we  are  making  with  no  choices.  Imagine  the  effects  if  we 
are  forced  to  take  a  meat-ax  approach  toward  a  zero  deficit.  Our  momentum  will 
be  lost.  And  yet  another  generation  of  children  will  be  denied  the  care  they  need 
to  become  healthy  and  productive  adults.  Haven't  we  already  denied  them  too 
much? 

A  Year  2000  Balanced  Budget  would  force  12  percent  cuts  across  government — 
foreclosing  the  possibility  of  our  Head  Start  expansions  and  blocking  continued 
progress  on  our  research  investment  initiatives. 

Overall,  a  12  percent  cut  in  the  year  2000,  would  put  the  Department's  discre- 
tionary programs  back  to  1990  levels  and  hold  them  there  for  the  indefinite  future. 
Let  me  go  over  some  of  the  effects: 

— It  would  send  Head  Start  back  to  the  starting  gates.  We  would  be  forced  to  cut 
137,000  children  from  Head  Start  in  the  year  2000 — not  exactly  the  expansion 
President  Clinton  had  in  mind  for  this  program. 
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— ^At  NIH,  we  would  support  26  percent  fewer  research  project  grants  than  we 
plan  for  1994.  No  new  or  competing  grants  would  be  funded. 

Alternatively,  a  12  percent  reduction  is  the  equivalent  of  eliminating  nine 
NIH  institutes  and  centers  (Aging,  Human  Genome,  National  Library  of  Medi- 
cine, Nursing,  Deafness,  Dental,  Alcohol  Abuse,  Arthritis  and  Muscvdoskeletal, 
and  Fogarty)  or  wiping  out  the  entire  AIDS  research  program. 

—We'd  lose  22,000  drug  treatment  slots. 

— 40  million  fewer  meals  would  be  served  to  the  aging,  compared  to  the  240  mil- 
lion provided  in  1994. 

— ^And  we  would  only  be  able  to  handle  disability  decisions  for  about  950,000  of 
the  3.5  million  applicants. 

I  can't  imagine  anyone  voting  for  these  cuts.  But  these  are  the  realities  of  a  Bal- 
anced Budget  Amendment. 

Last,  our  efforts  to  reform  America's  Health  Care  system  will  most  certainly  be 
derailed  if  a  Balanced  Budget  Amendment  becomes  the  law  of  the  land.  Let  me  as- 
sure those  who  believe  both  health  reform  and  a  Balanced  Budget  Amendment  are 
possible — they're  dreaming. 

A  vote  for  the  Amendment  is  a  vote  to  gouge  Medicare  and  Medicaid,  rob  savings 
designed  to  finance  new  benefits,  such  as  the  drug  benefit  and  the  long-term  care 
benefit  for  the  elderly,  and  destroy  the  promise  of  guaranteed  private  insurance  for 
everyone,  including  the  nearly  40  million  Americans  without  health  insurance. 

Some  might  say  that  it  is  possible  to  enact  both  a  Balanced  Budget  Amendment 
and  Health  Care  Reform.  The  Families  U.S.A.  study  refutes  that  assertion. 

I  can't  imagine  anyone  in  their  right  mind  supporting  cuts  in  Medicare  and  Med- 
icaid that  amount  to  25  to  30  percent,  which  is  what  the  combination  of  these  two 
would  necessitate. 

Let's  be  clear,  the  real  choice  here  is  whether  to  reform  our  system  and  provide 
guaranteed  health  insurance  for  everyone  or  simply  exacerbate  current  cost-shifting 
and  access  problems  by  slashing  Medicare  and  Medicaid. 

Like  all  of  the  credible  health  plans  before  Congress,  the  President's  Health  Re- 
form calls  for  slowing  the  growth  in  Medicare  and  Medicaid.  These  savings  are  an 
essential  component  of  the  President's  plan  to  fund  new  benefits  for  the  elderly  and 
to  ensure  that  all  Americans  have  guaranteed  private  health  insurance.  A  Balanced 
Budget  would  consume  almost  all  of  these  savings — making  enactment  of  health  re- 
form virtually  impossible. 

The  experts  say  that  our  major  long-term  deficit  problem  lies  in  growing  health 
costs.  Ironically,  our  hopes  for  systematically  controlling  these  costs  through  reform 
could  be  dashed  by  those  who  are  preparing  to  cast  a  vote  for  supposed  fiscal  re- 
sponsibility. 

Rather  than  just  looking  forward,  let's  travel  back  in  time  and  look  at  some  con- 
crete effects  of  a  Balanced  Budget  Amendment  and  what  would  it  have  meant  if  this 
requirement  existed  during  the  1990  Bush  recession.  The  early  projections  for  fiscal 
year  1991  assumed  a  deficit  near  $170  billion,  which  would  have  forced  15  percent 
cuts  or  tax  increases  in  order  to  balance  the  budget.  Then,  once  the  year  started, 
the  economy  worsened  and  the  S&L  crisis  deepened.  So,  the  deficit  we  actually  faced 
in  1991  was  $270  billion. 

If,  at  that  time,  we  were  forced  to  implement  a  Balanced  Budget,  everything  in 
government  would  have  been  precipitously  cut  by  24  percent — draconian  cuts,  which 
would  have  hit  hard  on  welfare  families.  Head  Start  kids,  and  Social  Security  and 
Medicare  recipients.  During  hard  economic  times,  deficits  increase  as  we  increase 
our  spending  on  the  needy  to  help  cushion  the  blow.  These  are  not  the  times  to  cut 
back  even  further. 

Some  might  say  that  Social  Security,  Medicare  and  Medicaid  would  have  been  ex- 
empted from  Balanced  Budget  cuts.  Well,  in  1991,  if  you  took  away  just  these  three 
programs,  everything  else  in  government  would  have  been  cut  by  40  percent. 

I  wouldn't  want  to  be  the  Secretary  who  had  to  implement  these  cuts.  It  would 
mean  pure  neglect  of  my  responsibilities  to  further  the  health  of  Americans  and  en- 
sure the  provision  of  essential  human  services.  I'm  afraid  it  won't  be  much  better 
if  we're  forced  to  operate  under  a  Balanced  Budget,  especially  when  the  next  unex- 
pected recession  hits.  My  point  is,  this  is  no  symbolic  vote  for  a  future  zero  deficit. 
It's  going  to  mean  a  real  slap  in  the  face  for  those  to  whom  the  President  has  asked 
us  to  extend  our  hands. 

As  the  Senate  embarks  on  the  upcoming  Balanced  Budget  debate,  I'd  like  to  close 
with  a  reminder  from  President  Clinton.  The  President  has  said,  "Deficit  reduction 
is  not  an  end  in  itself.  It  is  a  means  to  the  end  of  higher  productivity,  rising  living 
standards  and  the  creation  of  high-wage  jobs.  In  short,  it  is  about  securing  a  better 
economic  future  for  ourselves  and,  even  more  importantly,  our  children." 
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We  are  getting  on  track  in  securing  that  future.  Let's  not  foreclose  it  for  America's 
senior  citizens  or  for  America's  children  by  adopting  a  Balanced  Budget  Amend- 
ment. A  Balanced  Budget  is  seductive  and  shortsighted  when  what's  called  for  is 
discipline  and  debate.  I  commend  you,  Mr.  Chairman  for  your  leadership  in  opposi- 
tion to  this  ill-conceived  notion.  And  I  would  now  be  happy  to  take  any  question 
that  you  have. 

Chairman  Byrd.  Thank  you,  Madam  Secretary.  You  say  that  the 
adoption  of  the  constitutional  amendment  on  the  balanced  budget 
would  make  health  reform  virtually  impossible.  Is  that  correct? 

Secretary  Shalala.  Yes,  sir. 

Chairman  Byrd.  Well,  why  would  that  be  so  in  view  of  the  fact 
that  health  reform,  the  health  plan  would  have  already  been  en- 
acted, presumably  this  year,  no  later  than  the  next  year,  while  the 
balanced  budget  amendment  would  not  kick  in  before  1999  at  the 
earliest?  So  why  would  the  adoption  of  the  balanced  budget,  which 
would  not  kick  in  until  1999  at  the  earliest,  prevent  the  passage 
of  a  health  care  plan  this  year  or  next  year? 

Secretary  Shalala.  Because  we  have  spread  out,  Mr.  Chairman, 
the  slowing  down  of  the  growth  in  the  Medicare  program  and  used 
that  to,  in  part,  finance  health  care  reform.  And  under  the  bal- 
anced budget  amendment,  the  Medicare  and  Medicaid  savings  that 
we  are  planning  to  use  to  finance  health  care  reform  would  not  be 
available.  Those  savings  instead  would  be  used  to  meet  the  require- 
ment to  balance  the  budget  in  the  fiscal  year. 

Chairman  Byrd.  Well,  suppose  we  go  ahead  and  pass  the  Presi- 
dent's health  care  plan  or  the  Cooper  plan  or  someone  else's  plan, 
or  a  blend  of  these  various  plans,  suppose  we  go  ahead  and  pass 
that  this  year,  come  1999,  or  the  year  2000  or  the  year  2001,  what 
would  happen  to  the  plan  if  this  constitutional  amendment  is 
adopted? 

Secretary  Shalala.  Well,  Mr.  Chairman,  we  will  have  so  dev- 
astated the  public  parts  of  this  country's  commitment  to  the  Medi- 
care and  Medicaid  programs  which  are  an  essential  commitment  as 
part  of  overall  health  care  cost  containment,  that  we  would  con- 
tinue the  cost  shifting  to  the  private  sector,  and  the  private  sector 
costs  would  be  substantially  higher  if  we  were  not  able  to  use  our 
projected  savings  in  Medicare  and  Medicaid  as  part  of  the  overall 
package. 

Chairman  Byrd.  Are  you  saying  that  come  1991  or  the  year  2000 
or  2001  or  whatever,  the  shifting  of  costs  to  the  private  sector 
would  be  exacerbated  over  what  they  would  be  under  the  plan  as 
enacted  this  year  or  next  year? 

Secretary  Shalala.  There  will  be  a  number  of  effects.  For  exam- 
ple, if  we  moved  quickly  on  the  Medicaid  cuts,  for  example,  and  es- 
sentially made  a  decision  that  we  were  going  to  reduce  the  Medic- 
aid program,  what  would  happen  is  that  the  States  would  either 
have  to  pick  up  that  amount,  which  would  give  them  a  huge  un- 
funded mandate,  or  we  would  have  to  substantially  cut  the  benefits 
in  the  Medicaid  program,  which  would  mean  that  we  could  not,  for 
all  practical  purposes,  do  the  same  package  of  benefits  for  those 
that  are  having  their  health  care  financed  by  the  President's  pro- 
gram, as  opposed  to  the  rest  of  the  population. 

Chairman  Byrd.  You  spoke  in  your  statement  of  gouging  Medi- 
care and  Medicaid  and  of  cuts  in  Social  Security  pa3rments.  With 
regard  to  Social  Security  would  it  be  a  likelihood  that  the  retire- 
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ment  age  might  be  increased,  would  it  be  a  likelihood  that  taxes 
on  Social  Security  benefits  might  be  applied  across  the  board? 

Or  might  all  these  things  happen? 

Secretary  Shalala.  Well,  Mr.  Chairman,  those  would  be  the  deci- 
sions that  would  have  to  be  made  if  we  had  to  do  across-the-board 
cuts  in  the  Social  Security  program  and  actually  reduce  the  bene- 
fits that  Social  Security  recipients  would  get.  The  only  way  to  make 
up,  if  we  wanted  to  maintain  those  benefits,  would  be  to  shift  the 
costs  someplace  else,  and  that  would  mean  increasing  taxes,  obvi- 
ously, but  also  changing  the  age  at  which  people  were  eligible  for 
the  program.  Either  way,  we  would  be  breaking  a  fundamental 
commitment  that  we  have  made  to  our  senior  citizens  about  what 
to  expect. 

The  program  is  not  called  security  for  nothing,  and  when  I  said 
we  would  be  taking  the  security  out  of  Social  Security,  I  was  clear- 
ly saying  that  to  produce  any  level  of  uncertainty  for  our  senior 
citizens,  any  suggestion  that  we  would  be  changing  the  financial 
arrangements  in  terms  of  their  own  debt  or  their  own  debt  or  their 
own  expectations  for  their  incomes.  One-quarter  of  the  people  on 
Social  Security  today  depend  solely  on  the  program;  59  percent  de- 
pend on  the  Social  Security  payment  as  most  of  their  income.  So 
we  are  talking  about  a  very  large  number  of  Americans  who  not 
only  expect  it,  but  whose  lives  and  well-being  depend  on  that  pay- 
ment. 

Chairman  Byrd.  So  this  would  create  obviously  a  ripple  effect 
throughout  the  economy  which  would  not  affect  just  the  senior  citi- 
zens, taking  into  consideration  the  major  impact  that  this  program 
has,  the  major  element  that  it  is  in  the  overall  budget. 

Secretary  Shalala.  Well,  as  you  know,  many  economists  see 
Federal  spending  as  an  economic  stabilizer.  And  what  is  happening 
with  the  balanced  budget  amendment  is  you  are  doing  exactly  the 
opposite.  You  are  pulling  down  our  investments  and  our  payments 
in  Social  Security  and  other  programs  at  precisely  the  time  this 
population  is  the  most  vulnerable. 

Chairman  Byrd.  Should  this  country  once  again  enter  a  long- 
term  recession,  how  would  a  balanced  budget  amendment  impact 
on  the  ability  of  your  Department  to  respond? 

Secretary  SHALALA.  My  Department  would  not  be  able  to  re- 
spond. Unless  there  was  some  willingness  by  Congress  to  raise 
taxes  to  pay  for  programs,  there  would  be  no  way  that  the  Depart- 
ment could  respond.  Our  response  would  be  to  make  life  worse  for 
the  poorest  of  the  poor,  for  our  elderly  population,  if  we  had  to  pull 
down  these  programs  at  precisely  that  time. 

Chairman  Byrd.  Just  when  we  need  the  safety  net  programs 
worst,  just  when  we  most  need  them,  they  would  be  severely  cut. 

Secretary  Shalala.  Exactly.  We  would  pull  away  the  safety  net, 
Mr.  Chairman. 

Chairman  Byrd.  You  indicated  that  many  people  would  be  driv- 
en into  poverty  under  the  scenario  that  you  set  forth  in  your  state- 
ment; namely  that  if  cuts  in  Federal  programs  were  across  the 
board.  Social  Security  benefits  I  believe  you  said  would  have  to  be 
cut  by  about  $52  billion. 

Secretary  Shalala.  That  would  be  a  $1,100  annual  reduction  in 
benefits,  which  is  about  1.5  months  of  benefits  for  Social  Security 
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recipients,  under  the  balanced  budget  amendment.  And  that  would 
be  about  1.5  million  Americans  who  would  be  pushed  below  the 
poverty  line. 

Chairman  Byrd.  Yes;  and  when  you  speak  of  the  poverty  level, 
would  you  remind  us  for  the  record  just  what  we  are  talking  about? 

Secretary  Shalala.  Yes;  it  is  $6,000  for  an  individual. 

Chairman  Byrd.  And  how  much  for  a  family  of  four? 

Secretary  Shalala.  Almost  $20,000,  Mr.  Chairman. 

Chairman  BvRD.  And  you  mentioned  COLA's  and  the  fact  that 
they  might  have  to  be  eliminated. 

Secretary  Shalala.  Yes,  sir. 

Chairman  Byrd.  Now  we  have  been  talking  about  entitlement 
spending  for  Social  Security.  On  the  other  side  of  that  coin,  admin- 
istrative costs  of  the  Social  Security  program  are  considered  discre- 
tionary spending.  What  impact  would  the  balanced  budget  amend- 
ment have  on  Social  Security  offices  and  claims  processing? 

Secretary  Shalala.  We  believe,  Mr.  Chairman,  that  we  are  talk- 
ing about  a  reduction  in  about  18,000  employees  for  the  Social  Se- 
curity program  if  we  were  talking  about  a  20-percent  reduction. 
That  is,  if  Social  Security  was  exempt  but  the  administrative  costs 
were  included,  we  would  have  to  reduce  personnel  by  18,000  posi- 
tions and  close  a  number  of  our  local  field  offices. 

But  what  it  really  produces  is  unconscionable  delays  in  establish- 
ing the  eligibility  for  the  disability  programs  which,  as  you  know, 
Mr.  Chairman,  is  already  a  serious  problem  for  the  Department.  If 
we  talked  about  a  12-percent  reduction,  we  would  be  talking  about 
reducing  14,000  positions  and,  again,  closing  of  some  of  our  local 
field  offices.  The  Social  Security  program  right  now  has  about 
65,000  employees,  so  we  are  talking  about  a  substantial  reduction. 

We  believe  that  if  we  had  to  take  a  20-percent  cut  in  Social  Secu- 
rity personnel  at  this  point  in  time — we  would  be  talking  about  a 
delay  for  more  than  two-thirds  of  the  applicants  of  at  least  a  year 
in  which  we  could  even  consider  their  applications  or  get  some  kind 
of  decision  on  their  applications — it  would  essentially  close  down 
new  applicants  to  our  Social  Security  program.  We  would  be  able 
to  handle  about  800,000,  not  much  more. 

Chairman  Byrd.  And  would  you  address  the  impact  on  Social  Se- 
curity disability? 

Secretary  Shalala.  Well,  that  is  essentially  the  disability  pro- 
gram, because  it  is  applicants  to  our  disability  program  that  would 
be  affected  by  the  reduction  in  the  number  of  positions.  We  are 
able  to  handle  the  normal  Social  Security  flow  and  the  elderly,  but 
the  impact  of  a  substantial  cut  in  personnel  for  Social  Security 
would  directly  affect  the  disability  program — that  is  the  program 
that  has  been  underfunded  for  almost  a  decade  in  which  the  Presi- 
dent has  taken  a  step  forward  to  both  increase  the  personnel,  and 
we  are  going  through  a  reengineering  process — that  would  totally 
be  closed  down. 

Chairman  Byrd.  It  is  estimated  that  there  are  over  100,000  indi- 
viduals currently  waiting  for  alcohol  and/or  other  drug  treatment 
services.  Would  you  care  to  elaborate  on  the  impact  that  the  bal- 
anced budget  amendment  would  have  on  these  drug  and  alcohol 
treatment  and  prevention  programs? 
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Secretary  Shalala.  Mr.  Chairman,  if  we  had  to  take  the  20-per- 
cent reduction,  that  is  assuming  that  Social  Security  was  exempt, 
it  would  result  in  a  cut  of  about  29,000  drug  treatment  slots  and 
we  assume  about  2.5  individuals,  so  we  are  probably  talking  about 
74,000  fewer  people  who  would  be  served,  which  is  precisely  the 
number  that  the  President  is  putting  into  the  budget  this  year.  We 
would  more  than  lose  ground. 

In  a  time  in  which  all  evidence  shows  that  young  people  are 
starting  to  use  drugs  at  higher  and  higher  rates — 8th  graders,  10th 
graders,  12th  graders — we  need  to  invest  in  drug  treatment,  par- 
ticularly for  hardcore  addicts  who  consume  almost  80  percent  of  all 
the  drugs  in  this  country.  And  we  would,  for  all  practical  purposes, 
end  that  investment. 

Chairman  Byrd.  What  would  the  impact  be  on  Medicare  pre- 
miums? 

Secretary  Shalala.  Well,  depending  on  how  we  decided  to  fi- 
nance the  cuts  in  the  Medicare  program,  one  possibility  would  be 
to  increase  the  part  B  premium.  If  we  had  a  20-percent  reduction, 
we  are  talking  about  $59  billion  in  Medicare  cuts  in  the  year  2000. 
Even  if  we  were  to  take  every  single  one  of  the  specific  cuts  that 
we  have  outlined  for  the  health  care  reform  package,  we  would  still 
have  a  $22  billion  gap.  To  make  that  up  would  require  almost  an 
85-percent  increase  in  the  Medicare  part  B  premium  in  the  year 
2000,  which  would  be  about  a  $50  a  month  increase  in  that  part 
B  premium.  It  is  almost  unbelievable,  Mr.  Chairman,  to  think  that 
we  would  be  prepared  to  do  something  like  that. 

Chairman  Byrd.  Are  you  saying  that  the  enactment  of  this 
amendment  would  result  in  a  $59  billion  cut  in  Medicare  payments 
in  the  year  2000. 

Secretary  Shalala.  Yes,  sir;  it  would  be  $59  billion  in  cuts.  And, 
as  you  know,  we  have  already  outlined  some  reductions  in  the 
Medicare  program  as  part  of  health  care  reform  financing,  but  even 
those,  which  we  have  outlined  and  talked  through  and  participated 
in  hearings  about,  would  not  be  enough.  We  would  need  another — 
they  would  only  cover  a  portion  of  that.  We  would  need  another 
$22  billion.  That  would  be  the  gap.  And  if  we  made  that  up,  as 
many  people  believe  we  would,  with  the  part  B  premium,  we  are 
talking  about  an  85-percent  increase  in  the  monthly  premium. 

Chairman  Byrd.  As  you  know,  the  proponents  of  the  amendment 
consistently  point  to  the — I  would  not  call  it  a  fact — they  use  the 
argument  that  the  States  balance  their  budgets,  why  shouldn't  we? 
Is  it  not  true  that  the  States  resort  to  gimmicks,  one  of  which  is 
the  shifting  away  from  the  State  the  cost  burdens  of  programs  by 
mandating  that  other  political  entities  have  to  take  over  such  pro- 
grams and  pay  for  them?  Or  if  not  political  entities,  they  shift  off 
to  independent  entities  and  the  burden  placed  on  them. 

If  that  is  the  case,  would  this  be  a  likelihood  in  the  event  of  the 
adoption  of  the  amendment  to  the  Federal  Constitution,  would  it 
be  likely  that  the  Federal  Government  would  likewise  shift  off 
these  programs  and,  for  example,  shift  to  the  States  more  and  more 
of  these  health  care  costs  so  as  to  lessen  the  impact  of  those  costs 
on  the  Federal  budget?  So  could  not  the  States  look  forward  to  hav- 
ing to  shoulder  a  greater  burden  in  that  respect? 


49 

Secretary  Shalala.  Yes,  sir;  let  me  make  a  couple  of  points 
about  the  difference  between  the  State  budgets  and  their  balanced 
budget  requirements  and  the  Federal  budget.  First,  the  State  budg- 
ets do  not  include  their  capital  budgets  under  their  balanced  budg- 
et, for  the  most  part,  though  this  varies  from  State  to  State.  We 
do  include  the  capital  budgets  in  our  operating  budgets. 

Second,  they  have  used  public  authorities  as  a  way  outside  of 
their  own  balanced  budget  requirements.  Third,  they  have  shifted 
mandates.  And,  in  fact,  the  mandate  issue  has  been  a  serious  issue 
between  States  and  local  governments,  both  cities  as  well  as  coun- 
ties and  townships,  as  a  way  of  shifting  costs.  And  finally,  they 
have  defined  their  general  funds  often  narrowly — that  is  the  fund 
that  has  to  be  balanced — and  found  ways  to  finance  needed  expend- 
itures outside  of  the  general  funds. 

Specifically  in  the  Medicaid  situation,  we  could  not  pass  costs  on 
to  the  beneficiaries  because  our  beneficiaries  in  Medicaid  are,  in 
fact,  the  poor.  So  we  would  be  forced  to  either  reduce  services  sub- 
stantially or  reimbursements  which,  of  course,  would  seriously 
jeopardize  health  care  reform  because  we  expect  the  poor  to  be  in- 
tegrated into  health  care  reform.  It  would  force  us  to  create  un- 
funded mandates  for  the  State.  Without  denying  benefits  or  reduc- 
ing those  that  are  eligible,  we  would  have  to  shift  our  Medicaid 
costs  to  the  States. 

We  would  have  to  bill  the  States.  In  fact,  to  get  that  20  percent 
we  would  have  to  shift  about  $34  billion  in  Federal  Medicaid  costs 
to  the  States.  That  would  mean,  for  instance,  that  California  would 
have  an  unfunded  mandate  of  $3.1  billion  in  new  Medicaid  costs. 
New  York  would  have  an  unfunded  mandate  of  $4.7  in  costs.  Penn- 
sylvania would  be  forced  to  spend  an  additional  almost  $2  billion 
and  West  Virginia,  Mr.  Chairman,  would  be  forced  to  spend  almost 
$38  million  more  if  this  was,  in  fact,  the  case. 

But  it  would,  in  fact,  be  serious  cost  shifting,  and  I  just  do  not 
think  that  the  States  are  the  examples  to  use  in  terms  of  balanced 
budgets  because  they  have  long  both  found  ways  around  their  bal- 
anced budget  pieces  and,  more  importantly,  they  have  a  fundamen- 
tally different  arrangement  in  terms  of  their  budgets. 

Chairman  Byrd.  So  the  States  that  are  already  complaining  in- 
creasingly about  Federal  mandates  would  have  additional  cause  to 
complain  in  the  event  the  balanced  budget  amendment  were  weld- 
ed into  the  Constitution.  There  would  be  more  and  more  shifting 
of  these  burdens,  these  program  costs,  and  more  and  more  mandat- 
ing by  the  Federal  Government  to  the  States,  would  there  not? 

Secretary  Shalala.  Exactly,  Mr.  Chairman. 

We  would  be  happy  to  provide  for  the  record  what  we  believe  the 
shifting  would  be  by  State. 

Chairman  Byrd.  That  would  be  helpful  if  you  could  do  that.  By 
when  do  you  think  you  might  be  able  to  do  that? 

Secretary  Shalala.  Today.  I  have  it  with  me. 

Chairman  Byrd.  Excellent.  We  will  gladly  accept  that  informa- 
tion and  it  will  be  useful. 

[The  information  follows:] 
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SPENDING  CUT  OPTIONS 

[In  billions  of  dollars] 


Across-the-board  12  percent  cut 


Social  Security        Medicare  Medicaid 


Across-the-board  20.4  percent 

cut  (excluding  Defense  and 

Social  Security) 


Medicare 


U.S.  total  

Alabama 

Alaska  

Arizona  

Arkansas  

California  

Colorado 

Connecticut 

Delaware  

District  of  Columbia 

Florida 

Georgia 

Hawaii 

Idaho 

Illinois  

Indiana 

Iowa  

Kansas  

Kentucky 

Louisiana  

Maine  

Maryland  

Massachusetts 

Michigan  

Minnesota  

Mississippi 

Missouri  

Montana  

Nebraska  

Nevada  

New  Hampshire 

New  Jersey  

New  Mexico  

New  York 

North  Carolina  

North  Dakota 

Ohio 

Oklahoma  

Oregon 

Pennsylvania  

Rhode  Island 

South  Carolina  

South  Dakota  

Tennessee  

Texas  

Utah  

Vermont 

Virginia  

Washington  

West  Virginia  

Wisconsin 


51.66 


34.92 


20.23 


59.30 


Medicaid 


34.36 


.84 

.52 

.34 

.88 

.57 

.05 

.02 

.03 

.03 

.06 

.80 

.43 

.23 

.73 

.40 

.55 

.35 

.21 

.59 

.36 

4.89 

4.12 

1.83 

7.00 

3.11 

.56 

.32 

.16 

.55 

.27 

.76 

.49 

.31 

.63 

.52 

.15 

.08 

.04 

.13 

.06 

.09 

.14 

.09 

.24 

.15 

3.52 

241 

.67 

4.10 

1.14 

1.09 

.63 

.47 

1.07 

.80 

.19 

.10 

.05 

.17 

.09 

.20 

.10 

.06 

.17 

.11 

2.42 

1.84 

.62 

3.12 

1.05 

1.25 

.67 

.43 

1.14 

.72 

.68 

.40 

.18 

.68 

.30 

.54 

.37 

.17 

.62 

.29 

.77 

.43 

.40 

.72 

.69 

.77 

.48 

.74 

.81 

1.27 

.26 

.17 

.13 

.29 

.23 

.82 

.62 

.29 

1.05 

.50 

1.30 

1.10 

.62 

1.87 

1.05 

208 

1.50 

.67 

255 

1.14 

.86 

.51 

.32 

.86 

.55 

.50 

.32 

.26 

.54 

.45 

1.17 

.80 

.43 

1.35 

.73 

.17 

.10 

.06 

.17 

.11 

.34 

.22 

.10 

.37 

.16 

.24 

.12 

.06 

.20 

.10 

.22 

.12 

.17 

.21 

.28 

1.78 

1.30 

.63 

2.21 

1.06 

.27 

.14 

.12 

.25 

.21 

3.94 

3.11 

2.81 

5.28 

4.78 

1.34 

.65 

.50 

l.IO 

.85 

.13 

.10 

.05 

.18 

.09 

2.40 

1.55 

.88 

2.63 

1.49 

.66 

.42 

.23 

.71 

.40 

.66 

.37 

.17 

.64 

.29 

3.02 

2.31 

1.06 

3.92 

1.81 

.24 

.16 

.12 

.27 

.20 

.67 

.31 

.34 

.52 

.57 

.15 

.09 

.05 

.16 

.09 

1.01 

.61 

.49 

1.03 

.83 

2.78 

1.93 

1.21 

3.28 

2.05 

.26 

.11 

.11 

.18 

.18 

.11 

.07 

.05 

.11 

.08 

1.05 

.62 

.25 

1.05 

.42 

.98 

.50 

.35 

.85 

.59 

.46 

.27 

.23 

.46 

.38 

1.12 

.68 

.37 

1.15 

.64 
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SPENDING  CUT  OPTIONS— Continued 

[In  billions  of  dollars] 


Across-the-board  12  percent  cut 

Across-the-board  20  4  percent 

cut  (excluding  Defense  and 

Social  Security) 

Social  Security        Medicare            Medicaid 

Medicare            Medicaid 

Wyoming 

State  total  

Undistributed  and  territories 


.08 

.04 

.03 

.07 

.04 

51.19 

34.79 

20.20 

59.09 

34.31 

.47 


.13 


.03 


.22 


.04 


Chairman  Byrd.  I  anticipate  that  the  debate  on  this  nefarious 
proposal  will  begin  no  later  than  Tuesday  of  next  week.  And  when 
I  call  it  a  nefarious  proposal,  I  do  so,  understanding  that  there  a 
good  many  people  who  sincerely  believe  that  this  is  the  way  to  go. 
And,  as  a  matter  of  fact,  the  majority  of  the  American  people,  if 
we  are  to  read  the  polls  accurately,  believe  that  this  is  the  thing 
to  do. 

But  when  people  are  asked  that  question  by  the  pollsters,  would 
you  favor  a  constitutional  amendment  on  a  balanced  budget,  the 
people  undoubtedly  are  not  asked — are  not  given  the  facts,  namely 
that  it  would  result  in  increases  in  taxes,  in  cuts  in  programs  or 
a  combination  of  both,  such  as  an  increase  in  gasoline  taxes,  50 
cents  on  a  gallon,  $1  on  a  gallon  or  whatever;  cuts  in  Social  Secu- 
rity; cuts  in  Medicare;  and  so  on  and  so  on. 

So  it  is  understandable  that  the  people  would  react  as  they  have 
reacted  to  such  a  question.  It  sounds  good.  It  is  very  simple.  It  does 
not  cost  anything  and  it  does  not  cost  any  program,  so  naturally 
no  special  interest  group  would  be  offended.  And  so  why  not?  This 
is  an  easy  way  out.  We  can  avoid  all  this  pain;  just  vote  for  a  con- 
stitutional amendment  on  a  balanced  budget. 

I  am  aware  that  the  people  have  not  been  fully  informed  on  this, 
and  most  Americans  have  to  work  hard  to  put  bread  and  butter  on 
the  table.  They  have  to  pay  the  rent  or  the  mortgage  on  the  home 
or  the  payments  on  the  car,  the  payments  on  the  furniture,  and 
they  do  not  have  the  opportunity  to  study  Montesquieu  or  John 
Locke  or  Blackstone's  "Commentaries",  or  the  Constitution  itself,  or 
Madison's  notes,  or  the  notes  of  any  of  the  other  participants  in  the 
convention,  or  Farrand's  commentaries.  They  do  not  have  the  op- 
portunity to  do  these  things  and  consequently  they  have  not  devel- 
oped a  thorough  understanding  of  just  what  the  enactment  of  this 
amendment  would  entail. 

But  I  think  that  your  appearance  here,  and  the  appearance  of 
other  witnesses,  will  help  to  bring  about  a  better  understanding  of 
the  whole  matter.  And  with  that  better  understanding,  I  have  no 
doubt  that  the  polls  will  indicate  a  shift. 

I  am  pleased  that  Senator  Nickles  is  here  today  and  I  would  like 
to  give  him  the  opportunity  now,  if  he  would  like  to  ask  some  ques- 
tions, to  do  so. 
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QUESTIONING  BY  SENATOR  NICKLES 

Senator  Nickles.  Mr.  Chairman,  thank  you.  I  am  delighted  to 
join  you.  I  apologize  for  not  being  able  to  join  you  for  much  of  this 
morning's  hearing  but  I  compliment  you  for  having  it.  I  would  like 
to  ask  a  couple  of  questions.  I  hope  that  you  are  pleased  that  I  am 
here,  I  do  not  have  quite  the  same  perspective  on  the  balanced 
budget  amendment,  but  I  am  always  delighted  to  join  you.  I  do 
compliment  you  for  your  tenacity  in  your  opposition  to  this  amend- 
ment. I  happen  to  share  a  different  viewpoint.  I  happen  to  favor 
the  amendment.  But  I  congratulate  you  for  stating  your  position 
and  using  this  forum  to  gain  support  for  your  position. 

As  I  mentioned,  I  do  not  share  the  same  philosophy.  I  have  been 
committed  to  this  amendment  for  a  long  time,  I  happen  to  think 
we  need  it.  Now,  I  will  just  ask  a  couple  of  very  brief  questions. 
Is  it  not  true  that  under  President  Clinton's  budget  proposal  the 
national  debt  will  increase  by  $1.3  trillion  over  4  or  5  years? 

Secretary  Shalala.  That  is  true.  Senator. 

Senator  NiCKLES.  Even  given  the  reforms  you  were  talking  about 
in  health  care  and  others,  the  deficit  is  projected  to  continue  to  es- 
calate in  the  out-years.  In  other  words,  it  declines  down  to  around 
$170  billion  or  something  and  then  starts  climbing  up  in  the  out- 
years. 

Secretary  Shalala.  Well,  Senator,  as  you  know,  we  believe  that, 
while  those  are  the  projections,  we  believe  that  our  health  care  re- 
form bill  will  help  over  time  to  both  contain  the  entitlement  costs 
in  Medicare  and  Medicaid,  and  we  did  not  take  their  impact  in  the 
long  run  into  account.  And  those  projections  reflect  only  the  most 
modest  contributions  to  the  deficit  that  are  outlined  in  the  Presi- 
dent's plan. 

We  have  not  assumed — ^nor  have  most  of  those  that  support  a  va- 
riety of  different  elements  of  managed  care — what  the  impacts  of 
the  managed  competition  will  have  in  the  long  run  on  the  national 
deficit. 

Senator  NiCKLES.  Secretary  Shalala,  I  know  Senator  Byrd  shares 
my  concern  about  the  growing  cost  of  entitlements.  I  have  heard 
Senator  Byrd  talk  time  and  time  again  about  discretionary  spend- 
ing being  limited.  But  we  really  have  not  done  much  on  entitle- 
ments. And  you  are  talking  now  about  having  some  cost 
containments  on  entitlements.  But  as  I  look  at  your  health  care 
proposal  you  are  talking  about  cost  containment  primarily  through 
price  controls. 

Many  of  us  have  seen  price  controls  fail  in  this  country.  They 
were  tried  under  the  Nixon  administration.  They  have  been  tried 
in  the  past  in  commodities  such  as  oil  and  gas.  Aiid  to  have  a  glob- 
al budget  or  have  price  controls  on  an  item  such  as  health  care 
seems  to  me  like  it  is  doomed  for  failure  and  that  it  will  not  be  suc- 
cessful unless  you  also  have  curtailments  in  usage,  or  basically  ra- 
tioning, that  price  controls  in  a  commodity  such  as  health  care  will 
not  be  successful  unless  you  also  limit  the  number  or  the  volume 
of  care,  and  that  is  rationing.  And  many  of  us  think  that  that 
would  be  a  serious,  serious  mistake  and  that  the  result  would  be 
a  real  decline  in  quality  health  care  if  that  was  to  happen. 


53 


Secretary  Shalala.  Senator,  let  me  say  two  things.  We  agree 
with  you,  and  we  did  not  put  in  the  President's  health  care  plan 
either  price  controls  or  a  global  budget.  In  fact,  we  specifically  re- 
jected price  controls. 

While  there  are  outside  caps  on  the  premiums,  we  do  not  con- 
sider those  price  controls.  And  what  we  are  assuming  in  the  Presi- 
dent's plan  is  that  the  competition  between  the  plans  will  in  fact, 
one,  shake  out  the  fat  in  the  health  care  system — we  are  eliminat- 
ing the  underwriting,  for  example,  there  are  some  one-time  savings 
to  be  gained  within  the  President's  recommendations — and,  two, 
price  and  quality  will  be  what  drives  the  system,  with  consumers 
being  in  the  driver's  seat. 

It  is,  in  fact,  a  buyer's  as  opposed  to  a  seller's  market,  and  we 
are  assuming  that  that  system  will  hold  down  both  price  in  terms 
of  health  care  cost,  but  more  importantly,  it  will  maintain  quality 
at  the  same  time  and  that  there  will  be  no  need  to  go  to  any  kind 
of  system  that  suggests  rationing  at  all. 

Senator  NiCKLES.  Secretary  Shalala,  I  do  not  want  to  turn  this 
into  a  health  care  debate.  Senator  Byrd  has  called  it  for  the  pur- 
pose of  debating  the  balanced  budget  amendment.  But  I  would  take 
issue  with  your  characterization.  I  think  when  you  do  have  price 
controls  on  premiums — and  then  you  mandate  the  providers  to  pro- 
vide this  list  of  benefits,  which  I  think  by  definition  we  are  talking 
now  about  a  very  expensive  list  of  benefits,  estimated  by  CBO  to 
cost  $5,565  per  family,  and  you  tell  the  providers  they  have  to  pro- 
vide these  benefits  and  you  limit  the  amount  of  money  that  they 
can  charge,  you  have  price  controls. 

And  again,  I  do  not  want  to  turn  this  into  a  health  care  debate 
because  I  know  we  are  going  to  have  plenty  of  those  and  that  is 
not  i*ny  purpose  for  coming  over  here,  but  I  am  concerned  when  we 
are  talking  about  the  need  to  contain  entitlements  because  entitle- 
ment costs  have  exploded.  Correct  me  if  I  am  wrong,  but  Medicaid 
last  year  grew  by  12  percent  over  the  previous  year.  The  year  be- 
fore that,  29  percent.  We  cannot  continue  those  kinds  of  growth 
rates.  And  so  we  have  to  do  something  to  contain  the  explosion  in 
entitlements. 

I  am  trying  to  focus  on  a  balanced  budget  amendment.  I  heard 
you  state  that  under  the  amendment  part  B  premiums  are  going 
to  go  up  and  so  on.  Then  I  look  at  the  increase  in  entitlements 
under  your  proposal,  such  as  having  the  Federal  Government  pick 
up  80  percent  of  the  health  care  cost  for  early  retirees,  that  is  going 
to  explode  in  costs. 

More  and  more  companies  in  West  Virginia  in  Oklahoma  are 
going  to  say  wait  a  minute,  the  Federal  Government  is  going  to 
pick  up  80  percent  of  the  health  cost  of  our  early  retirees.  We  are 
going  to  have  a  lot  of  early  retirement  incentives.  And  I  think  you 
would  see  an  explosion  of  the  number  of  people  who  would  be  in 
this  category  either  voluntarily  or  maybe  some  would  work  up 
other  games  to  make  it  less  than  voluntary.  And  that  bothers  me. 
And  I  do  not  see  why  we  would  do  that,  not  to  mention  your  other 
expansions  of  long-term  health  care,  prescription  drugs,  employer — 
you  call  them  subsidies  or  discounts,  but  those  are  enormously  ex- 
pensive entitlements  that  are  going  to  grow  like  this. 
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But  to  fund  them,  Mr.  Chairman,  the  administration  has  talked 
about  a  cigarette  tax  which  is  going  to  be  very  flat,  very  stable.  It 
is  not  going  to  increase  over  the  years.  But  the  cost  of  these  entitle- 
ments, the  fourth,  the  fifth,  the  sixth,  the  seventh  year,  when  you 
add  long-term  disability  payments,  if  you  add  employer  subsidies, 
early  retirement  benefits,  health  benefits,  those  costs  will  grow  as- 
tronomically. And  so  I  see  greater  pressure,  greater  growth,  in  the 
entitlement  areas. 

And  again,  the  only  thing  I  see  that  you  are  going  to  pay  for  it 
is  primarily  by  price  controls.  And  I  do  not  think  the  Senate  is 
going  to  support  price  controls.  I  hope  the  Senate  does  not  support 
price  controls. 

Secretary  Shalala.  Senator,  I  think  we  have  a  difference  here 
that  is  obvious.  We  believe  that  the  only  way  to  get  any  discipline 
and  to  control  the  spiraling  costs  of  Medicare  and  the  Medicaid  pro- 
gram is  to  have  an  overall  health  care  reform  strategy  to  stop  the 
cost  shifting  to  the  private  sector  from  the  squeezing  down  on  the 
Medicare  and  the  Medicaid  system,  to  put  larger  number  of  Ameri- 
cans into  health  care  plans  in  which  they  have  both  more  knowl- 
edge about  what  is  being  spent  and  more  leverage  with  those  plans 
and  with  the  health  care  industry  itself. 

Whether  it  is  American  businesses  or  individuals,  we  believe  that 
these  elements  are  the  elements  that  will  help  us  keep  down  over- 
all health  care  costs  and  that  Medicare  and  Medicaid  very  much 
have  to  be  part  of  that  equation  or  we  will  indeed  have  enormous 
pressure  on  us  to  continue  our  investments  in  Medicare  and  Medic- 
aid as  a  way  of  slowing  down  the  cost  shifting  on  the  private  sector 
side. 

Senator  NiCKLES.  Well,  there  are  a  lot  of  things  that  need  to  be 
fixed  in  Medicare  and  Medicaid.  There  was  an  article  in  the  Wash- 
ington Post  recently  talking  about  the  disproportionate  share  pro- 
gram that  was  estimated  to  cost  $95  million  over  a  3-year  period 
of  time.  Now,  Mr.  Chairman,  it  costs  $10.8  billion.  A  lot  of  States 
are  abusing  that  system.  A  lot  of  States  have  fouiid  ways  to  gim- 
mick or  scam  the  system  where  they  can  get  $2  or  $3  for  every  $1 
that  they  raise,  and  then  they  rebate  the  providers.  And  I  do  not 
think  enough  has  been  done. 

Madam  Secretary,  you  mentioned  one  other  thing  when  I  was  lis- 
tening to  this  in  my  office  about  unfunded  mandates.  I  cannot 
think  of  a  bigger  unfunded  mandate  than  that  proposed  by  the 
President's  health  care  plan.  It  is  a  mandate  on  business  that  tells 
them  to  provide  health  care  costing  $5,500  per  family. 

Right  now,  many  employers  are  providing  comparable  health 
care  for  a  lot  less  than  $5,500  per  family.  And  yet  this  administra- 
tion is  going  to  mandate  that  on  employers,  they  are  going  to  man- 
date it  on  school  districts,  they  are  going  to  mandate  it  on  counties, 
on  States,  and  a  lot  of  those  counties  and  cities  and  States  and 
small  employers  really  cannot  afford  a  plan  that  is  going  to  be 
$5,565  per  family.  And  I  do  not  see  the  funding. 

I  know  you  are  talking  about  subsidizing,  but  I  can  tell  you  from 
the  appropriator's  side  and  from  the  budget  side,  I  do  not  see  the 
money.  I  do  not  see  us  having  the  money  to  fund  these  so-called 
employer  discounts  or  subsidies,  particularly  into  areas  for  small 
employers,  but  for  school  districts,  for  counties.  Here  is  the  man- 
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date.  You  have  to  provide  this  expensive  health  care  plan.  And  I 
do  not  see  the  money  coming  from  Washington,  DC,  to  fund  it.  And 
so  I  see  that  as  possibly  the  largest  unfunded  mandate  ever  pro- 
posed coming  down  from  this  administration. 

Chairman  Byrd.  Senator,  I  think  it  was  I  who  had  the  most  to 
say  about  mandates,  not  the  Secretary.  And  I  was  talking  about 
the  fact  that  the  States  are  already  screaming  about  mandates,  and 
if  we  adopt  the  balanced  budget  amendment  they  are  going  to  get 
many  more  mandates  than  they  now  have. 

I  know  the  questions  you  are  asking  about  the  health  care  plan 
are  very  important.  There  is  a  forum  in  which  there  will  be  plenty 
of  those  questions  asked.  And,  of  course,  you  have  the  right  to  ask 
them  here.  But  I  would  urge  you  to  try  to  concentrate  on  the  pur- 
pose of  this  hearing  and  the  focus  of  the  hearing,  that  being  Senate 
Joint  Resolution  41,  the  amendment  to  balance  the  budget. 

I  know  that  you  are  opposed  to  that  and  I  respect  your  opposi- 
tion. And  as  you  say,  we  will  have  plenty  of  debates  and  plenty  of 
time  to  debate  it,  and  I  do  not  propose  to  debate  it  here  with  my 
colleague  today.  But  I  hope  that  my  colleague  and  any  other  col- 
leagues who  come  to  the  hearing  will  try  to  focus  on  the  amend- 
ment. That  is  the  purpose  of  our  being  here  and  that  is  why  the 
witnesses  have  been  called. 

1  do  not  propose  to  turn  this  forum  into  a  debate  on  health  care. 
I  am  not  prepared  to  debate  that.  But  I  am  prepared  to  debate  the 
balanced  budget  amendment. 

Senator  NiCKLES.  Mr.  Chairman,  I  appreciate  your  comments 
and  I  also  know  that  the  time  is  late  and  I  will  not  be  long,  but 
I  did  hear  several  comments  about  the  concern  of  unfunded  man- 
dates by  yourself  and  by  the  Secretary. 

I  listened  to  the  Grovemors  when  they  came  to  Washington,  DC, 
recently,  and  probably  the  most  bipartisan  thing  we  heard  from  the 
Governors  was  do  not  send  us  unfunded  mandates.  And  I  hear  your 
concern  about  if  we  are  going  to  balance  the  budget  we  are  going 
to  be  dumping  a  lot  of  other  liabilities  on  States.  The  point  I  was 
trying  to  make  and  hopefully  have  made  is  that  regardless  of 
whether  or  not  we  have  a  balanced  budget  amendment,  there  is  a 
health  care  proposal  that  is  before  Congress  right  now  that  is  a 
very  large,  and  I  believe  unfunded  mandate. 

Again,  I  do  not  want  to  turn  this  into  a  health  care  debate  either, 
but  I  think  it  is  important  to  note  that. 

Mr.  Chairman,  I  want  to  make  a  point  on  the  balanced  budget 
amendment  and  try  to  keep  this  into  Secretary  Shalala's  realm  of 
expertise.  But  discretionary  spending,  as  the  chairman  knows,  has 
been  relatively  flat.  But  we  have  had  an  explosion  in  entitlements. 
And  I  will  make  the  comment  to  the  chairman.  I  have  talked  to  the 
chairman  in  the  past.  I  have  talked  to  other  people  on  both  sides 
of  the  aisle  about  the  need  to  contain  the  growth  of  entitlements. 

The  budget  package  that  passed  out  of  Andrews  Air  Force  Base 
and  the  budget  package  that  passed  last  year,  held  discretionary 
spending  relatively  level.  But  neither  did  much  of  anything  on  enti- 
tlements. When  I  quoted  those  figures  of  Medicaid  compounding  at 
12  and  29  percent  per  year,  we  cannot  continue  doing  that.  And  I 
am  not  so  sure  that  we  will  ever  get  to  a  balanced  budget  unless 
we  pass  an  amendment  that  will  make  us  address  entitlements, 
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which  past  administrations  have  not  had  the  courage  or  the  convic- 
tion or  the  leadership  to  take  on.  And  that  is  the  part  of  the  budget 
that  is  exploding.  That  is  the  part  that  is  most  politically  sensitive. 
That  is  a  part  that  a  great  deal  of  this  is  under  Secretary  Shalala. 

I  mentioned  the  disproportionate  share  program  which  has  just 
exploded  in  just  the  last  few  years.  I  do  not  know  that  we  can  real- 
ly get  to  containing  those  entitlements  unless  we  have  a  spending 
barrier  that  we  are  sworn  to  uphold.  The  Constitution  that  will 
make  us  do  it.  Now,  maybe  we  can  without  it,  but  in  our  past  budg- 
et summits  we  have  never  shown  the  conviction  or  the  courage  to 
really  wrestle  or  grapple  with  containing  exploding  entitlements 
and  I  do  not  believe  we  will  ever  have  a  balanced  budget  unless 
we  do  so.  And  I  think  it  is  going  to  take  the  pressure  of  a  constitu- 
tional amendment  to  make  us  wrestle  with  some  of  those  very  sig- 
nificant, very  serious,  very  difficult  political  problems,  most  of 
which — I  am  not  saying  I  have  all  the  answers,  but  I  am  afraid, 
or  at  least  I  have  come  to  the  conclusion,  we  will  not  make  the  de- 
cision until  we  get  to  a  balanced  budget  amendment. 

And  Secretary  Shalala,  do  you  see  any  way  that  Congress  or  the 
administration  will  ever  grapple  with  containing  entitlements  sig- 
nificantly enough  to  balance  the  budget?  Under  the  Clinton  budget, 
even  if  his  health  care  plan  and  all  of  his  welfare  proposals  are  en- 
acted, would  we  ever  have  a  balanced  budget. 

Secretary  Shalala.  Senator,  let  me  answer  it  in  two  ways.  First 
of  all,  the  way  to  get  some  discipline  and  to  control  the  rapid 
growth  of  entitlements,  and  CBO  projects  the  growth  of  entitle- 
ments between  5  and  8  percent  a  year  between  now  and  the  year 
2000.  Social  Security  is  projected  at  5  percent  a  year  between  now 
and  the  year  2000.  The  growth  is  in  health  care. 

If  the  Congress  passes  a  comprehensive  health  care  reform  pack- 
age, we  will,  in  fact,  begin  to  slow  down  the  growth  of  entitlements. 
/^d  the  reason  that  the  President  stepped  forward  and  the  reason 
for  congressional  interest  is  that  it  is  obvious  to  all  of  us  that  the 
way  to  control  the  growth  of  entitlements  in  this  country  is  to  do 
health  care  reform.  And  that  is  exactly  the  path  that  we  intend  to 
embark  on  with  all  of  you. 

Chairman  Byrd.  Also,  may  I  help  my  colleague  just  a  little  bit 
here?  It  seems  to  me  that  it  is  ironic  to  claim  that  by  passing  a 
constitutional  amendment,  by  adopting  a  constitutional  amend- 
ment, somehow  we  politicians  who  are  going  to  have  to  make  the 
decisions  in  1999  or  the  year  2000  or  whatever,  that  somehow  we 
will  have  more  courage,  more  guts  then  than  we  have  now.  There 
is  nothing  to  keep  us  from  cutting  entitlements  now.  Why  wait  till 
the  year  2000? 

So  it  seems  to  me  rather  peculiar,  to  say  the  least,  that  by  adopt- 
ing a  constitutional  amendment  we  individuals  who  in  the  year 
2000  or  the  year  1999  or  the  year  2001  will  not  have  the  same  bi- 
ases and  not  have  the  same  partisan  political  motivations  that 
keep  us  from  demonstrating  the  guts  now  to  cut  entitlements.  I 
cannot  understand  how  adopting  that  piece  of  paper  is  going  to 
make  that  much  difference. 

Now,  we  had  a  reconciliation  bill  last  year  that  was  a  deficit  cut- 
ting package.  And  I  venture  to  say  that  when  the  votes  are  cast 
on  this  monstrosity,  this  balanced  budget  amendment,  that  those 
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who  support  it  the  most  did  not  vote  for  that  deficit  reduction  pack- 
age last  year.  Many  of  the  supporters  of  this  amendment  did  not 
^rote  to  reduce  the  budget  deficits  when  they  had  the  chance  to  do 
30  last  year. 

Now,  they  have  the  temerity  to  come  in  and  say  well,  give  us  a 
piece  of  paper  that  will  put  more  pressure  on  us,  that  will  give  us 
the  courage,  that  will  force  us  to  balance  the  budget.  These  are 
?oing  to  be  the  same  people  who  manage  the  budget  in  1999  as  are 
managing  it  today. 

I  say  to  my  friend  that  we  will  have  plenty  of  opportunity  to  de- 
Date  on  the  floor,  but  I  think  we  might  as  well  just  say  right  here 
n  this  hearing  that  if  we  are  going  to  throw  these  questions  at  the 
Secretaries  that  come  up  here  we  might  as  well  be  ready  to  answer 
A^hy  we  did  not  vote  to  cut  the  budget  deficits  last  year,  and  what 
iritamins  there  are  in  this  budget  amendment  that  are  going  to  give 
IS  the  strength,  the  courage,  and  the  backbone  to  make  cuts  and 
:o  raise  taxes  in  1999  that  we  apparently,  because  of  some  anemic 
:ondition  today,  we  do  not  have. 

Senator  NiCKLES.  Mr.  Chairman,  I  would  be  happy  to  respond. 
[n  the  first  place,  I  will  say  I  did  not  vote  for  the  so-called  deficit 
reduction  package  because  I  did  not  think  it  was  a  good  package, 
ind  frankly  I  feel  somewhat  vindicated.  I  looked  at  CBO's  report 
and  found  out  that  there  were  no  spending  cuts,  total  net  spending 
:uts,  in  1993,  1994,  and  1995 — none,  zero,  if  you  count  the  urgent 
supplementals. 

Chairman  Byrd.  Let  me  ask  the  Senator — he  is  on  the  Appro- 
priations Committee. 

Senator  NiCKLES.  That  is  correct. 

Chairman  Byrd.  Is  he  aware  of  the  freeze  that  the  budget  rec- 
onciliation imposed  on  the  Appropriations  Committee? 

Senator  Nickles.  I  am  aware  of  that. 

Chairman  Byrd.  Is  that  not  a  spending  cut? 

Senator  NiCKLES.  But  actually,  Mr.  Chairman,  that  was  a  result 
Df  the  1990  budget  package,  not  the  1992  budget  package,  my  point 
aeing 

Chairman  Byrd.  No,  no,  that  is  a  result  of  last  year. 

Senator  Nickles.  The  1992  package  extended  the  freeze,  but  my 
point  being 

Chairman  Byrd.  The  reconciliation  bill  of  1993  required  that 
3ver  the  next  4  years,  discretionary  appropriations  are  going  to  be 
under  a  $547  billion  cap.  This  year  it  was  $541  billion  in  outlays. 

Over  the  next  3  years  we  are  going  to  have  only  $6  billion  addi- 
tionally each  year  over  this  year,  and  we  have  to  keep  our  spend- 
ing, our  outlays,  mind  you,  under  the  cap  of  $547  billion.  That  is 
a  real  cut,  and  I  said  so  when  that  reconciliation  bill  was  before 
the  Senate.  I  said  that  any  Senators  who  really  wanted  to  cut  the 
deficit  had  the  opportunity  to  do  so  right  then  by  their  vote,  be- 
cause, in  the  reconciliation  bill,  we  were  mandating  the  Appropria- 
tions Committee  to  live  under  a  freeze.  How  many  of  them  voted 
for  the  reconciliation  bill?  Not  one  of  those  on  the  other  side  of  the 
aisle,  and  so  they  come  here  at  this  late  date  and  say,  oh,  give  us 
a  constitutional  amendment.  That  will  give  us  the  courage.  That 
will  force  us  to  balance  the  budget. 
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Let  us  read  what  the  CBO  says.  The  CBO  says  the  economic  and 
budget  outlook  has  not  changed  substantially  since  last  September, 
but  the  deficit  picture  is  significantly  brighter.  The  CBO  is  giving 
somebody  credit. 

The  deficit  picture  is  significantly  brighter  than  it  appeared  1  year  ago  when  the 
Congressional  Budget  Office  projected  that  the  deficit  would  soar  above  $350  billion 
by  fiscal  year  1998. 

CBO  now  projects  that  the  Federal  budget  deficit  will  fall  fix)m  $223  billion  in  the 
current  fiscal  year  to  below  $170  billion  in  1996,  then  creep  up  to  around  $200  bil- 
lion in  1999.  The  dramatic  improvement  since  last  January  is  largely  the  result  of 
the  enactment  in  August  of  a  major  package  of  tax  increases  and  spending  cuts — 
the  Omnibus  Budget  Reconciliation  Act  of  1993. 

Now,  that  is  what  the  CBO  says,  and  that  was  the  chance  for  all 
100  Senators  to  have  demonstrated  their  dedication  to  voting  to  re- 
ducing the  deficit.  What  sayest  thou? 

Senator  NiCKLES.  Mr.  Chairman,  I  realize  you  are  chairman  of 
this  committee,  and  I  do  not  want  to  get  into  a  prolonged  debate, 
but  I  happen  to  feel  very  comfortable  in  voting  against  that  rec- 
onciliation package,  and  I  will  be  happy  to  share  some  figures  with 
you. 

Interestingly,  CBO  said  for  1995,  the  budget  year  we  are  working 
on  right  now,  1  year  ago  they  estimated  the  deficit  was  going  to 
be  $284  billion.  Today  they  estimate  it  is  going  to  be  $171  billion. 
That  is  an  improvement  of  $113  billion.  I  broke  down  where  is  that 
$113  billion  savings,  because  I  am  delighted  that  estimates  for 
1995  are  $171  billion  now  instead  of  $284  billion. 

Chairman  Byrd.  The  Senator  speaks  of  how  he  would  be  more 
comfortable.  I  heard  someone  else  speak  of  their  comfort  level  not 
long  ago.  My  comfort  level — I  would  be  much  more  comfortable  if 
the  Senator  and  other  Senators  who  support  this  balanced  budget 
amendment  would  state  what  entitlements  they  propose  to  cut  and 
what  taxes  they  propose  to  increase.  Why  not  do  that,  and  begin 
here,  if  you  like.  What  taxes  would  you  increase,  what  entitlements 
would  you  cut? 

Senator  NiCKLES.  Mr.  Chairman,  let  me  proceed  with  my  com- 
ments, because  I  happen  to  be  one  that  is  willing  to  both  cut  enti- 
tlements and  cut  spending.  I  am  one  who  did  support  the  amend- 
ment that  will  cut  $94  billion  recently.  I  know  you  oppose  that 
amendment,  but  I  still  felt  strongly  we  should  do  it  through  spend- 
ing cuts,  but  let  me  just  make  a  couple  of  comments,  because  I 
think  this  is  interesting. 

Chairman  Byrd.  Well,  those  who  support  cuts  should  state  what 
entitlements  should  be  cut  and  what  taxes  we  should  increase. 

Senator  NiCKLES.  Mr.  Chairman,  let  me  proceed. 

Chairman  Byrd.  I  would  further  suggest  we  not  continue  to 
waste  the  Secretary's  time,  and  that  we  ask  our  questions  and 
make  our  statements  if  we  wish  to,  and  then  let  her  go. 

Senator  NiCKLES.  Well,  Madam  Secretary,  I  will  make  a  couple 
of  other  points. 

You  mentioned  that  health  care  was  about  the  only  rapidly  grow- 
ing entitlements.  I  would  just  mention  to  you  there  are  several  oth- 
ers that  are  growing  rather  rapidly.  One  is  earned  income  tax  cred- 
it, which  has  expended  significantly  as  a  result  of  the  last  year's 
package. 
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Another  one  that  has  grown  in  the  past,  is  unemployment  comp. 
t  was  $13  bilHon  in  1988.  It  is  $29  bilUon  in  1992.  That  is  an  ex- 
iloding  program,  again  primarily  due  to  congressional  action  and 
0  forth.  Also  food  and  nutrition  assistance,  $17  billion  in  1988,  al- 
nost  $24  billion  in  1992,  so  there  is  a  lot  of  other  programs  that 
lave  been  exploding. 

We  cannot  continue  this  entitlement  growth,  and  so  I  will  be 
more  than  happy  to  work  with  you  and  to  work  with  the  chairman. 

think  we  have  to  slow  down  the  rate  of  growth  of  those  programs 
f  you  are  talking  about  cuts,  and  yet  the  President  is  proposing 
lew  expansions  in  entitlements  that  will  increase  those  rates  of 
Towth.  You  can  cut  out  a  few  hundred  million  here,  or  a  few  bil- 
lon here,  but  if  some  of  these  programs  are  compounding  at  that 
xploding  rate,  we  will  never  get  to  a  balanced  budget. 

Everyone  I  have  heard  Mr.  Chairman,  and  Madam  Secretary  has 
alked  about  needing  to  slow  the  rate  of  growth  in  health  care 
osts.  Many  of  us  have  reluctance  to  price  caps,  global  budgets, 
irice  controls,  but  there  are  some  things  I  think  that  we  can  and 
ould  and  should  do  that  will  help  get  some  of  these  costs  under 
ontrol. 

I  mentioned  the  disproportionate  share  program  that  grew  from 
199  million,  or  $95  million  over  3  years  now  to  $10.8  billion.  We 
annot  continue  that  program.  We  cannot  continue  that  exploding 
ost.  We  have  to  slow  their  growth  down  to  where  they  do  not  ex- 
eed  inflation — and  I  will  look  forward  to  working  with  you  to  try 
0  make  that  happen. 

Just  a  final  comment.  When  CBO  estimated  or  reestimated  from 
anuary  1993  to  January  1994  a  deficit  reduction  of  $113  billion, 
5  billion  of  that  was  spending  cuts  from  the  baseline,  and  we  have 
lore  than  spent  that  in  the  supplemental,  tax  increases  were  $46 
illion  of  it;  41  percent. 

The  balance  of  it  was  primarily  economic  changes,  debt  service, 
nd  technical  and  changes  in  estimates  on  FDIC.  I  just  make  those 
loints  just  so  people  will  have  that  information. 

Those  are  the  CBO  figures,  and  Mr.  Chairman,  I  appreciate  your 
titerest  in  this  hearing,  and  Madam  Secretary,  I  appreciate  your 
ppearance  before  the  committee. 

Secretary  Shalala.  Thank  you  very  much,  Senator.  Let  me  just 
imply  make  one  point  in  response.  One-half  of  the  increases  in 
'ederal  spending  over  the  next  one-half  decade  will  be  related  to 
ur  spending  in  health  care,  and  let  me  simply  repeat,  this  admin- 
stration  working  with  Congress  already  made  an  enormous  impact 
n  the  Federal  deficit. 

We  have  brought  it  down  from  4.9  percent  to  2.3  percent  with 
hose  budget  and  reconciliation  bills.  With  health  care  reform,  we 
xpect  to  bring  it  down  even  further,  but  unless  we  are  prepared 
0  do  health  care  reform,  we  do  not  have  a  chance  of  containing  the 
argest  and  the  most  important  and  the  most  significant  in  terms 
f  growth  of  Federal  entitlements.  They  simply  dominate  the  pic- 
ure  in  terms  of  their  growth,  and  this  Federal  budget  will  be  able 
0  do  nothing  else,  unless  we  do  health  care  reform  this  year. 
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COMMITTEE  RECESS 


Chairman  Byrd.  The  committee  will  shortly  recess  for  1  hour 
and  will  continue  at  1  p.m.  this  afternoon  and  we  will  proceed,  Sen- 
ator, at  that  time  under  the  5-minute  rule. 

[Whereupon,  at  12  noon,  the  committee  was  recessed,  to  recon- 
vene at  1  p.m.,  the  same  day.] 


(Afternoon  Session,  1  p.m.,  Tuesday,  February  15,  1994) 
DEPARTMENT  OF  VETERANS  AFFAIRS 

STATEMENT  OF  HON.  JESSE  BROWN,  SECRETARY  OF  VETERANS  AF- 
FAIRS 

LETTER  FROM  CONSTITUTIONAL  SCHOLARS 

Chairman  Byrd.  The  committee  will  resume  its  hearing.  At  this 
point,  I  think  I  should  insert  in  the  record  a  statement  by — excuse 
me,  a  letter  addressed  to  me  by  a  number  of  constitutional  scholars 
who  are  opposed  to  this  balanced  budget  amendment  to  the  Con- 
stitution. That  letter  will  appear  in  the  record. 

[The  information  follows:] 

February  8,  1994. 

Dear  Senator  Byrd:  The  undersigned  join  in  urging  the  Congress  to  reject  the 
proposed  Balanced  Budget  Amendment.  Some  of  us  support  the  present  Administra- 
tion, others  do  not.  We  disagree  about  the  nature,  causes  and  cures  of  our  present 
budgetary  situation.  We  share  the  conviction  that  the  Balanced  Budget  Amendment 
now  before  the  Congress  is  a  serious  mistake.  We  have  different  reasons  for  this 
conviction.  They  include: 
— The  Amendment  would  deprive  the  Congress  and  the  President  of  needed  flexi- 
bility. 
— It  would  rigidly  and  permanently  bias  decisions  against  spending  on  social  pro- 
grams. 
— It  would  seriously  distort  the  balance  between  federal,  state,  and  private  insti- 
tutions by  creating  a  permanent  incentive  to  accomplish  national  objectives  in- 
directly through  the  imposition  of  mandates  and  regulatory  burdens  on  state 
and  local  governments  and  the  private  sector. 
— It  would  inappropriately  involve  the  judiciary  in  intractable  questions  of  fiscal 

and  budgetary  policy. 
— It  would  be  unenforceable  and  thus  use  the  Constitution  as  a  billboard  for  failed 
slogans. 
Sincerely, 

Boris  I.  Bittker, 
Professor,  Emeritus,  Yale  Law  School. 

Robert  Bork,  Esq. 
American  Enterprise  Institute,  Washington,  DC. 

Haywood  Burns, 
Dean,  CUNY  Law  School  at  Queens  College. 

Archibald  Cox, 
Professor  Emeritus,  Harvard  Law  School. 

William  A.  Fletcher, 
Professor,  University  of  California  at  Berkeley  Law  School. 

Charles  Fried, 

Professor,  Harvard  Law  School. 

Lawrence  M.  Friedman, 

Professor,  Stanford  Law  School. 

Walter  Gellhorn, 
Professor  Emeritus,  Columbia  Law  School. 

Gerald  Gunther, 

Professor,  Stanford  Law  School. 

Louis  Henkin, 
Professor  Emeritus,  Columbia  Law  School. 
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Burke  Marshall, 

Professor,  Yale  Law  School. 

Norman  Redlich, 
Dean  Emeritus,  New  York  University  Law  School. 

Peter  M.  Shane, 
Professor,  University  of  Iowa  College  of  Law. 

Geoffrey  R.  Stone, 

Dean,  Chicago  Law  School. 

Kathleen  Sullivan, 

Professor,  Stanford  Law  School. 

Laurence  Trtoe, 

Professor,  Harvard  Law  School. 

Harry  Wellington, 

Dean,  New  York  Law  School. 

Chairman  Byrd.  Our  next  speaker  is  Jesse  Brown,  the  Secretary 
of  Veterans  Affairs.  The  VA  is  responsible  for  operating  a  nation- 
wide system  of  health  care  services,  benefits,  programs,  and  na- 
tional cemeteries  for  America's  27.2  million  veterans. 

Disabled  in  combat  in  Vietnam  himself,  Mr.  Brown  can  fully  ap- 
preciate the  commitment  and  the  debt  that  this  Nation  owes  to  its 
veterans,  and  I  have  asked  him  to  address  the  effect  that  this  bal- 
anced budget  amendment  would  have  on  the  Nation's  ability  to 
meet  that  commitment. 

Mr.  Secretary,  I  welcome  you,  and  look  forward  to  your  testi- 
mony, and  I  might  say,  as  I  said  this  morning,  that  these  hearings 
could  not  be  scheduled  at  a  time  other  than  during  the  recess. 

It  has  required  some  considerable  time  and  effort  on  my  part  and 
the  part  of  my  staff  to  arrange  the  hearings,  and  has  entailed  a 
good  bit  of  inconvenience  on  the  part  of  those  witnesses  who  have 
agreed  to  appear,  and  some  of  them  only  within  the  last  day  or  so 
have  been  able  to  finally  clear  their  schedule  so  that  they  could  ap- 
pear. 

Consequently,  I  could  not  conduct  the  hearings  before  the  recess, 
and  it  would  not  be  possible  to  conduct  them  after  the  recess,  be- 
cause the  majority  leader  intends  to  call  up  Senate  Joint  Resolu- 
tion 41,  the  balanced  budget  amendment,  I  believe  on  the  first  day 
that  the  Senate  reconvenes. 

Senators,  therefore,  on  this  committee  have  understandably 
made  their  schedules  some  weeks  and  weeks  ago,  or  even  months 
ago,  in  anticipation  of  the  recess,  and  they  could  not  change  those 
schedules,  but  they  will  be  interested  in  the  hearings.  They  will, 
I  am  sure,  make  themselves  available  to  read  the  hearings,  and  I 
have  no  doubt  that  the  testimony  that  is  given  in  these  hearings 
will  be  helpful  to  Senators  as  they  approach  this  difficult  decision. 

My  colleague,  Senator  Hatfield,  who  is  the  ranking  member  of 
this  committee  on  the  minority  side,  is  opposed  to  the  balanced 
budget  amendment,  and  he  has  expressed  his  regrets  at  not  being 
able  to  be  here,  but  he  simply  could  not  change  his  schedule  to  ac- 
commodate his  appearance  here. 

So  with  that  understanding,  if  you  would  please  proceed. 

Secretary  Brown.  Thank  you  so  much,  Mr.  Chairman.  I  want  to 
personally  thank  you  for  inviting  me  to  appear  here  this  afternoon. 
I  know  you  view  the  mission  of  the  Department  of  Veterans  Affairs 
as  the  execution  of  a  sacred  trust  held  between  the  citizens  of  this 
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Nation  and  those  who  have  served  our  country  and  who  have  sac- 
rificed for  it. 

I  do  not  want  to  risk  overstating  the  impact  of  the  balanced 
budget  amendment  on  VA  operations,  but  in  all  candor  its  effects 
cannot  be  papered  over,  either.  My  honest  and  in-depth  assessment 
is  that  the  amendment's  impact  could  be  devastating.  It  could  lit- 
erally represent  a  default  by  this  Nation  in  the  obligations  we  have 
to  our  veterans. 

I  make  no  apology  for  rendering  what  might  be  considered  a 
harsh  and  gloomy  forecast.  Let  me  translate  that  overall  outlook 
into  terms  that  I  believe  realistically  demonstrate  the  amendment's 
direct  effect  on  major  areas  of  VA  operations.  For  purposes  of  illus- 
trations, I  am  going  to  use  the  upcoming  budget  year,  1995,  as  an 
example. 

Assuming  there  would  be  no  tax  increases,  cuts  would  be  spread 
across  the  board  in  all  Federal  agencies.  That  would  be  an  11.4- 
percent  cut  in  Federal  spending  at  all  levels.  Here  is  what  that 
would  do  to  VA  health  care.  It  would  force  us  to  close  about  20  VA 
medical  centers.  That  translates  into  a  reduction  of  24,500  employ- 
ees. 

Loss  of  those  employees  and  facilities  would  deny  needed  medical 
care  to  an  estimated  324,000  veterans.  It  would  stop  the  activation 
of  newly  constructed  medical  facilities  we  are  now  ready  to  bring 
on  line.  This  would  make  it  impossible  for  the  VA  system  to  com- 
pete successfully  under  national  health  care  reform. 

There  would  be  other  cuts  and  effects  as  well.  For  instance,  VA 
medical  research,  already  at  reduced  levels  in  1995,  would  drop  so 
dangerously  as  to  threaten  the  very  core  of  this  program.  Nearly 
230  projects  now  underway  in  such  areas  as  aging,  heart  disease, 
AIDS,  and  health  problems  of  Vietnam  veterans,  former  prisoners 
of  war,  and  women  veterans,  would  have  to  be  stopped.  VA  medical 
facility  construction  activities  would  be  severely  compromised. 

Fiscal  year  1995  was  already  looking  at  only  three  major  con- 
struction projects,  one  of  which  probably  would  have  to  be  canceled, 
and  our  minor  construction  program,  which  is  already  heavily 
backlogged  with  safety  and  maintenance  projects,  would  have  to  go 
deeper  and  deeper  into  the  hole.  Again,  this  would  happen  at  a 
time  when  VA  must  be  getting  ready  to  meet  the  challenge  of  na- 
tional health  care  reform. 

The  Nation's  promise  to  those  who  have  served  would  be  broken 
in  other  service  areas  as  well.  For  instance,  compensation  pay- 
ments to  the  most  severely  disabled  veterans  would  be  reduced  by 
more  than  $200  per  month.  GI  bill  educational  benefits  for  those 
attending  college  would  be  lowered.  With  the  cost  of  education  ris- 
ing, many  veterans  would  be  unable  to  use  their  benefits. 

Burials  at  national  cemeteries  would  be  scaled  back,  as  we  would 
be  forced  to  close  35  cemeteries  to  new  burials.  That  will  only  leave 
23  national  cemeteries  offering  full  services  for  the  entire  country. 

Mr.  Chairman,  I  have  not  discussed  all  of  the  programs  that 
would  be  impacted  by  this  amendment.  Cuts  would  be  made  in 
many  other  programs,  such  as  compensation  being  paid  to  survi- 
vors of  those  who  died  from  service-connected  causes,  and  the  pen- 
sions paid  to  the  needy  wartime  veterans  who  are  totally  disabled 
from  nonservice-connected  causes. 
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Mr.  Chairman,  there  has  also  been  some  talk  about  excluding  So- 
cial Security  and  defense  from  the  cuts  necessary  to  reach  a  bal- 
anced budget.  If  that  were  the  case,  the  cuts  in  VA  programs  would 
rise  to  about  16  to  20  percent.  Clearly,  in  my  view,  there  is  a  better 
way  to  exercise  financial  restraint. 

Under  the  President's  leadership,  we  are  moving  in  the  right  di- 
rection by  making  responsible  changes  in  the  way  we  do  business. 
I  urge  that  we  continue  on  that  path  and  reject  the  disaster  that 
this  balanced  budget  amendment  could  bring. 

In  conclusion,  let  me  say  that  veterans  recognize  the  importance 
of  solid  financial  management,  but  we  must  not  allow  anyone  to 
balance  the  budget  on  the  backs  of  veterans.  Have  not  veterans  al- 
ready sacrificed  enough?  I  never,  never  want  to  see  the  day  when 
America  turns  its  back  on  those  who  have  risked  their  lives  and 
lost  so  much  in  the  defense  of  the  country  which  they  love. 

PREPARED  STATEMENT 

Mr.  Chairman,  I  know  that  you  will  agree  with  me  that  no  citi- 
zen has  paid  a  greater  price  or  invested  a  larger  stake  in  America 
than  our  veterans.  I  would  now  be  pleased  to  respond  to  any  ques- 
tions you  may  have,  sir. 

Chairman  Byrd.  Would  you  also  like  your  prepared  statement 
included  in  the  record,  Mr.  Secretary? 

Secretary  Brown.  Yes,  sir;  I  would  request  it  be  incorporated 
into  the  record. 

Chairman  Byrd.  It  will  be  so  included. 

[The  statement  follows:] 

Statement  of  Hon.  Jesse  Brown 

Mr.  Chairman,  thank  you  for  this  opportunity  to  discuss  the  effect  that  the  bal- 
anced budget  amendment  in  S.J.  Res.  41  could  have  on  VA  programs. 

The  impact  could  be,  in  a  word,  devastating.  We  could  be  forced  to  default  on  our 
commitments  to  those  whose  service  has  kept  our  nation  free  and  strong  and  to  the 
survivors  of  those  who  made  the  ultimate  sacrifice.  This  could  be  the  worst  blow 
ever  suffered  by  the  programs  the  American  people  have  established  to  help  repay, 
in  part,  the  great  debt  we  owe  to  those  who  have  fought  America's  wars  in  a  century 
of  international  conflict  and  turmoil. 

To  illustrate  the  potential  impact,  we  have  assumed  that  the  balanced  budget 
amendment  would  take  effect  in  fiscal  year  1995.  I  recognize  that  the  proposed 
amendment  is  designed  to  take  effect  in  fiscal  year  1999.  However,  in  light  of  the 
tentative  nature  of  projections  made  that  far  into  the  future,  I  believe  we  get  a 
clearer  picture  of  the  possible  effects  by  using  1995  as  an  example. 

Assuming  no  increase  in  Federal  revenues  through  increased  taxes,  to  reach  a  bal- 
anced budget  in  fiscal  year  1995  would  mean  an  11.4-percent  cut  in  federal  spend- 
ing. Assuming  further  that  the  cuts  are  applied  across  the  board  to  all  departments 
and  agencies  and  to  all  entitlements  and  discretionary  programs,  VA  spending  levels 
proposed  in  our  fiscal  year  1995  budget  would  be  cut  by  a  total  of  $4.3  billion — $2.3 
billion  in  entitlements  and  $2.0  billion  in  discretionary  programs.  Attached  to  my 
testimony  is  a  table  spelling  out  these  assumptions  and  specifying  the  magnitude 
of  the  cuts.  These  cuts  are  based  on  outlays  and  not  budget  authority.  If  we  were 
to  use  budget  authority,  the  spending  cuts  would  significantly  exceed  11.4-percent. 

The  situation  for  VA  could  be  even  worse.  There  has  been  some  discussion  of  mak- 
ing defense  and  Social  Security  exempt  from  the  reductions  necessary  to  achieve  a 
balanced  budget.  If  that  were  the  case  and  there  were  no  tax  increase,  the  cuts  in 
the  VA  would  rise  to  about  16  to  20  percent. 

Mr.  Chairman,  I  will  now  give  some  examples,  assuming  cuts  of  11.4-percent  of 
VA  programs,  of  how  specific  programs  and  individual  veterans  and  their  families 
would  suffer. 
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MEDICAL  PROGRAMS 

An  11.4-percent  reduction  would  have  the  following  impact  on  Veterans  Health 
Administration's  accounts  in  fiscal  year  1995: 

Medical  care 

This  reduction  would  devastate  the  VA  health  care  system  and  could  result  in  the 
closure  of  approximately  20  VA  medical  centers.  With  an  11.4-percent  reduction: 

— 324,000  veterans  would  be  denied  VA  care. 

—Employment  at  VA  Medical  Centers  would  be  reduced  by  24,500  FTE's. 

—We  would  also  have  to  eliminate  over  3,000,000  outpatient  visits  and  over 
142,000  inpatient  episodes. 

— The  activation  of  newly  constructed  medical  facilities  would  be  eliminated  or 
postponed. 

— VA's  ability  to  compete  under  health-care  reform  would  be  severely  damaged. 

Research 

The  effect  of  an  11.4-percent  cut  fi-om  our  1995  level  would  be  to  further  reduce 
VA  research  efforts  by  342  FTE  and  228  on-going  projects.  The  magnitude  of  this 
reduction  would  force  on-going  projects  to  be  terminated  prior  to  completion  and 
erode  the  very  heart  of  the  VA  research  efforts  in  areas  such  as  aging,  AIDS,  mental 
illness,  heart  disease,  diabetes,  cancer  and  health-related  problems  of  Vietnam-era 
veterans,  former  prisoners  of  war  and  female  veterans. 

Major  construction 

In  fiscal  year  1995,  VA's  Major  Construction  program  includes  six  proiects,  with 
funding  totaling  $115  milUon.  With  an  11.4-percent  reduction,  we  would  have  to 
consider  eliminating  one  or  more  of  the  projects. 

Minor  construction 

Reductions  to  Minor  Construction  would  severely  compromise  basic  safety  and 
maintenance  of  VA  facilities.  Growth  in  the  backlog  of  critically  needed  projects 
would  accelerate.  These  projects  address  patient  environmental  deficiencies,  correct 
code  violations,  and  emphasize  primary  and  preventive  care  in  ambulatory  care  set- 
tings. This  latter  focus  is  the  foundation  on  which  VA  managed  care  will  be  built. 

A  significant  reduction  in  the  Minor  Construction  program  will  put  VA  facilities 
at  a  distinct  competitive  disadvantage  under  National  Health  Care  Reform. 

SERVICE-CONNECTED  DISABILITY  COMPENSATION 

The  reduction  in  benefits  paid  to  veterans  with  disabilities  they  incurred  during 
military  service  would  be  an  unconscionable  breach  in  our  commitments  to  these 
most-deserving  individuals.  In  the  case  of  a  totally  disabled  veteran  requiring  aid 
and  attendance  in  order  to  avoid  admission  to  a  hospital  or  nursing  home,  the  veter- 
an's annual  compensation  would  decline  by  $2,495,  from  the  $24,444  that  would  oth- 
erwise be  payable  as  of  December  1,  1994,  to  $21,948. 

The  average  annual  compensation  paid  to  the  2.2  million  veterans  with  service- 
connected  disabilities  would  be  reduced  by  $582,  from  the  $5,105  otherwise  payable 
as  of  December  1,  1994,  to  $4,523. 

READJUSTMENT  BENEFITS 

For  the  342,000  veterans  receiving  Montgomery  GI  Bill  education  benefits,  the  av- 
erage annual  benefit  would  fall  from  $2,427  to  $2,140,  a  cut  of  $287.  These  individ- 
uals earned  their  education  benefits  through  a  combination  of  service  and  payroll 
reductions  of  $1,200  each.  Reducing  their  benefits  while  college  education  costs  are 
rising  would  be  a  major  default  on  our  obligations  to  them. 

HOME  LOAN  GUARANTIES 

Absorbing  a  reduction  of  11.4-percent  in  the  VA  loan  guaranty  program  in  fiscal 
year  1995  would  require  another  increase  in  the  funding  fee  for  320,000  veterans 
from  2.0  percent  to  2.25  percent.  The  increase  would  raise  the  average  fee  to  over 
$2,000. 

GENERAL  OPERATING  EXPENSES 

The  cut  in  VA's  General  Operating  Expenses  account  would  frustrate  VA's  efforts 
to  administer  VA  programs  in  a  timely  fashion.  For  example,  the  processing  time 
for  a  veteran's  original  compensation  claim  would  increase  to  a  fiill  year. 

Veterans  with  service-connected  disabilities  who  seek  vocational  rehabilitation 
would  wait  four  to  five  months  for  an  initial  interview.  There  would  be  no  follow- 
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up  on  the  veteran's  progress  toward  his  goal,  and  the  drop-out  rate  would  increase. 
This  would  compromise  our  abihty  to  help  disabled  veterans  return  to  productive 
emplojrment. 

A  surviving  spouse  would  wait  6  months  for  the  proceeds  from  a  spouse's  insur- 
ance policy — -long  after  funeral  homes  are  demanding  payment  for  services. 

To  avoid  even  longer  delays  in  the  processing  of  claims  for  benefits,  we  would  dis- 
continue loan  servicing.  Unfortunately,  that  would  increase  the  number  of  fore- 
closvires,  and  the  short-term  GOE  savings  would  be  ofifset  by  the  long-term  cost  of 
foreclosures. 

NATIONAL  CEMETERY  SYSTEM 

The  impact  on  the  National  Cemetery  System  for  fiscal  year  1995  would  be  far- 
reaching  and  greatly  affect  our  mission  as  mandated  by  Congress. 

Most  simply  put,  the  effect  of  an  11.4-percent  cut  would  be  to  deny  burial  to  more 
than  12,000  veterans  annually. 

Of  114  national  cemeteries  under  VA's  jurisdiction,  58  are  completely  open.  In 
other  words,  they  provide  burial  space  for  new,  first  interments.  An  11.4-percent  cut 
would  require  us  to  close  35  of  these  ctirrently  open  cemeteries  to  meet  the  required 
reduction  in  FTE,  leaving  the  entire  country  with  only  twenty-three  national  ceme- 
teries offering  full  service. 

We  project  that  under  current  law,  VA  will  provide  310,000  headstones  or  mark- 
ers for  eligible  veterans  in  fiscal  year  1995.  This  amendment  would  eliminate  pro- 
viding 35,000  headstones  to  mark  the  graves  of  our  nation's  veterans. 

Our  policy  has  been  to  provide  additional  space  to  help  meet  the  burial  needs  of 
World  War  II  veterans,  who  are  reaching  their  peak  years  of  demand.  With  an  11.4- 
percent  reduction,  we  would  be  forced  to  terminate  the  planned  new  national  ceme- 
tery for  the  Seattle-Tacoma  area  and  to  terminate  planned  gravesite  development 
at  all  existing  cemeteries. 

CONCLUSION 

Mr.  Chairman,  I  have  not  discussed  all  the  VA  programs  that  would  be  affected. 
Cuts  would  be  made  in  many  other  programs,  such  as  compensation  paid  to  the  sur- 
vivors of  those  who  die  from  service-connected  causes  and  the  pensions  paid  to 
needy  wartime  veterans  who  are  totally  disabled  from  non-service-connected  causes. 
These  other  cuts  would  also  be  unfair  and  painful. 

In  conclusion,  the  picture  that  I  have  described  to  you  today  assumes  that  VA  and 
all  other  agencies  would  receive  a  proportionate  share  of  any  cuts  needed  to  balance 
the  budget.  Obviously,  the  Congress  could  adopt  a  different  approach  and  exempt 
some  programs  and  make  smaller  cuts  in  some.  To  some  extent,  veterans'  programs 
might  be  spared.  But  there  are  no  guarantees,  and  I  would  remind  the  Committee 
that  there  have  been  a  number  of  instances  in  the  past  in  which  VA  programs  have 
been  proposed  to  be,  or  actually  were,  included  in  across-the-board  budget  cuts. 

The  original  Gramm-Rudman-HoUings  proposal  had  no  exemptions  or  special 
treatment  for  VA  benefits  and  services.  Although  certain  exemptions  and  partial 
protections  were  eventually  included  in  that  legislation  as  enacted,  they  were  not 
complete.  Thus,  on  both  occasions  in  which  sequestrations  went  into  effect,  fiscal 
years  1986  and  1990,  some  VA  programs,  including  the  GI  Bill  and  VA  medical  care, 
were  cut. 

Likewise,  the  entitlement-control  measure  sponsored  by  Senator  Domenici  and 
others  in  1991,  which  was  proposed  as  an  amendment  to  the  fiscal  year  1992  budget 
resolution,  did  not  exempt  veterans'  entitlements.  Under  that  proposal,  increases  in 
Medicare  and  Medicaid  would  have  forced  cuts  in  VA  entitlements. 

The  point  is  that,  as  hard  as  it  is  to  believe  that  Congress  would  force  VA  to  de- 
fault on  its  obligations  to  veterans,  history  shows  that  veterans  would  be  at  risk. 

We  must  also  keep  in  mind  that  efforts  to  avoid  or  ease  the  pain  in  some  areas 
mean  deeper  cuts  and  more  pain  in  others.  As  I  noted  at  the  outset,  exempting  de- 
fense spending  and  Social  Security  could  require  greater  reductions  in  veterans  ben- 
efits. 

Mr.  Chairman,  the  President  and  the  Administration  have  demonstrated  that  we 
value  fiscal  responsibility  as  a  worthy  goal.  Last  year's  deficit  reduction  package 
was  a  step  in  the  right  direction.  Pending  legislation  that  would  enact  portions  of 
the  National  Performance  Review  agenda  is  another.  We  are  taking  measured  and 
responsible  actions  to  reduce  the  deficit.  A  balanced  budget  amendment  is  neither. 
I  strongly  urge  Congress  to  defeat  such  a  resolution. 
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Effect  of  Balanced  Budget  Amendment 

Assumptions: 

No  increase  in  Federal  revenues  through  increased  taxes. 

Federal  deficit  is  $176  billion  in  1995. 

Share  of  deficit  will  be  shared  equally  by  all  Federal  programs. 

VA's  share  of  Federal  budget  is  2.46  percent  or  $4.3  billion  reduction. 

The  following  shows  the  effect  of  a  $4.3  billion  reduction  in  VA  programs  includ- 
ing mandatory  and  discretionary  funding: 

(Dollars  in  thousands] 


1995  request  1 


11.4  percent 
reduction 


Revised  request 


Impact 


Mandatorv; 

Comoensation  and  pensions  ..  $17,974,842  -$2,049,132  $15,925,710 

Readjustment  benefits  1,286,600  -146,672  1,139,928 

Housing  381,580  -43,500  338,080 

Other  mandatory 368,231  -41,978            326,253 

Total  mandatory  20,011,253       -2,281,283        17,729,970 

Discretionary: 

Medical  care  16,122,452       -1,837,960        14,284,492     -24,566  FTE  2; 

-3,050,000  out- 
patient visits; 
- 142,202  inpatient. 

Medical  research  211,000  -24,054  186,946 

MAMOE  69,380  -7,909  61,471      - 158  FTE. 

Veterans  Benefits  Administra- 
tion—GOE 629,463  -71,759  557,704     -1,423  FTE  2. 

Staff  offices— GOE  217,690  -24,817  192,873     -496  FTE. 

National  cemetery  system  72,663  -8,284  64,379     -166  FTE. 

All  other  discretionary  488,914  -55,736  433,178 

Total  discretionary 17,811,562       -2,030,518        15,781,044 

Total  budget  authority  37,822,815       -4,311,801        33,511,014 

'  Budget  auttiority  based  on  President's  1995  budget. 

2  This  reduction  is  in  addition  to  ttie  3,680  FTE  reduction  in  medical  care  and  622  FTE  reduction  in  VBA-GOE  from  ttie 
fiscal  year  1994  enacted  level 

Note  —For  purposes  of  simplification,  the  above  chart  assumes  budget  authority  and  outlays  are  the  same.  In  actuality 
the  spendout  rate  for  outlays  varies  in  the  various  discretionary  accounts.  In  most  cases,  the  actual  workload  cuts  would 
be  greater  than  shown  above. 

Chairman  Byrd.  Mr.  Secretary,  the  Veterans  Administration  is 
spending  approximately  $847  million  in  fiscal  year  1994  on  edu- 
cation and  training  programs  for  medical  residents,  fellow  and 
health  trainees,  and  others.  This  amounts  to  approximately  5  per- 
cent of  the  medical  budget.  These  funds  provide  for  the  training  of 
30,000  medical  residents,  and  an  additional  20,000  medical  stu- 
dents each  year.  How  will  the  training  of  these  residents  and  stu- 
dents be  impacted  by  the  balanced  budget  amendment? 

Secretary  Brown.  Mr.  Chairman,  I  think  that  it  will  have  a  sig- 
nificant impact. 

First  of  all,  as  I  mentioned  in  my  oral  remarks,  we  would  have 
to  close  approximately  20  hospitals  and  out  of  that,  those  20  hos- 
pitals, there  is  no  doubt  that  it  will  impact  on  the  professionals 
that  we  train  each  and  every  year. 

The  VA  is  the  largest  trainer  of  health  care  professionals  in  this 
country.  We  provide  training  to  over  100,000  doctors  and  other 
health  care  professionals  each  and  every  year,  and  that  will  be  se- 


68 

verely  compromised,  and  in  that  respect  I  would  suggest  to  you 
that  it  will  have  a  devastating  impact  on  our  ability  to  continue  to 
provide  quality  care,  comprehensive  care  that  we  have  been  provid- 
ing in  this  country  for  some  time. 

Although  I  do  agree  100  percent  with  the  President  that  we  need 
to  take  a  very,  very  close  look  at  how  we  provide  health  care,  and 
I  think  that  that  is  being  done  under  national  health  care  reform, 
but  at  the  same  time  I  do  not  believe  that  it  is  in  our  best  interest 
to  create  obstacles  that  are  going  to  impede  our  ability  to  continue 
to  bring  new  people,  new  blood  into  the  health  care  delivery  indus- 
try. 

Chairman  Byrd.  Would  it  not  also  have  a  severe  impact  on  the 
Nation's  pool  of  trained  physicians? 

Secretary  BROWN.  Absolutely.  When  I  mentioned  health  care  pro- 
fessionals, and  that  100,000,  I  was  also  talking  about  trained  phy- 
sicians. They  are  part  of  the  100,000  that  we  train  each  and  every 
year,  and  if  we  close  down,  we  have — I  do  not  have  the  exact  num- 
bers. 

There  are  approximately  120-some  medical  schools  in  this  coun- 
try, and  we  have  afRliation  with  probably  112  or  so,  and  if  we  close 
20  of  our  hospitals,  you  can  see  that  the  question  will  have  to  be 
addressed  on  where  those  medical  schools  are  going  to  train  the 
doctors,  so  clearly  the  projected  impact  would  be  significant  in 
terms  of  the  country's  ability  to  continue  to  be  able  to  produce 
health  care  professionals,  including  physicians,  to  provide  care  to 
the  people  of  this  Nation. 

Chairman  Byrd.  We  already  have  a  shortage,  do  we  not,  of 
trained  physicians? 

Secretary  BROWN.  I  do  not  know  exactly  what  the  ratio  is.  I  do 
know  that  we  have  shortages  in  certain  parts  of  the  country,  par- 
ticularly our  rural  areas.  That  is  going  to  be  at  least  addressed  by 
the  VA  and  the  administration  under  the  health  care  reform  initia- 
tive, so  in  my  view  this  is  no  time  to  be  talking  about  creating  bar- 
riers that  are  going  to  restrict  bringing  new  physicians  into  the  in- 
dustry, the  medical  industry. 

Chairman  Byrd.  You  outlined  the  cuts  in  services,  employment, 
and  research  in  the  VA's  medical  program  and  CARE  budgets  that 
would  occur  under  a  balanced  budget  regime. 

How  important  is  VA  medical  research  for  the  Nation's  fun- 
damental research  into  critical  diseases  such  as  heart  disease, 
breast  cancer,  and  AIDS,  and  what  impact  do  you  foresee  on  these 
efforts  if  the  balanced  budget  amendment  is  enacted? 

Secretary  Brown.  I  think  it  will  have  a  devastating  impact  on 
our  research  program.  In  fiscal  year  1994  we  had  approximately 
$252  million.  This  year  we  only  have  about  $211  to  provide  re- 
search, which  means  that  we  are  going  to  have  to  cut  back. 

I  think  that  we  are  cutting  back  at  a  point  now  that  I  think  real- 
ly represents  just  about  the  maximum  that  we  can  absorb  without 
placing  the  program  itself  at  risk. 

I  happen  to  feel  very  strongly  that  the  VA's  research  program  is 
one  of  the  best  in  the  country  in  the  sense  that  we  are  doing  re- 
search in  areas  in  which  other  researchers  are  not  interested.  We 
primarily  put  most  of  our  emphasis  on  clinical  research. 
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We  were  the  ones  that  recently  were  able  to  determine  that  there 
vas  a  relationship  between  medications  prescribed  to  control  hy- 
)ertension  and  a  person's  race  and  a  person's  age.  This  has  a  pro- 
bund  impact  on  the  treatment  modalities  not  only  for  VA  patients 
)ut  for  patients  throughout  the  world — very,  very  important. 

It  was  one  of  our  researchers  that  recently  found  that  by  using 
;ertain  types  of  vitamins  it  may  inhibit  the  AIDS  virus  from  enter- 
ng  into  the  cell. 

Now,  clearly  these  are  just  two  examples  of  how  important  our 
•esearch  is  to  the  Nation  and,  of  course,  to  our  veterans. 

With  respect  to  the  VA  itself,  we  view  research  as  attractive  to 
)rofessionals  that  are  interested  in  maybe  not  practicing  medicine, 
^d  so  what  we  end  up  doing  is  getting  the  best  and  the  brightest 
,0  come  to  the  VA,  and  we  are  able  to  allow  them  to  do  their  re- 
;earch,  and  at  the  same  time  we  are  able  to  use  their  skills  in  pro- 
nding  comprehensive  and  quality  care  to  the  veterans  that  we  are 
;harged  to  care  for  each  and  every  year.  And  so  I  think  in  that  re- 
;pect  we  gain  twofold. 

And  I  am  very,  very  encouraged  that  once  we  get  them  into  the 
system  they  end  up  becoming  addicted  to  it.  They  like  what  they 
see.  They  like  the  mission.  They  like  providing  for  our  Nation's  vet- 
erans. They  like  to  be  on  the  cutting  edge  of  new  and  exciting 
;hings  that  are  developing  in  our  country  and,  indeed,  in  the  world, 
ind  the  VA  offers  them  that  opportunity.  So,  it  is  clear  to  me  that 
'esearch  is  very,  very  important. 

I  might  mention  to  you  also,  that  there  is  a  controversy  going  on 
low  about  radioisotope  research,  and  we  are  looking  at  whether  or 
lot  we  conducted  all  of  our  research  while  recognizing  appropriate 
jthical  standards. 

But  I  also  want  to  say  that  the  whole  world  now  benefits  from 
:he  pioneering  work  that  the  VA  did  in  radioisotope  research,  in 
:erms  of  blood  volume,  and  using  various  types  of  techniques  to 
:race  different  types  of  material  in  the  body — that  was  all  done  in 
:he  VA  and  as  a  result  the  entire  world  has  benefited  from  that 
technology. 

So,  these  are  just  a  few  examples  of  how  important  research  is 
to  the  VA  and  to  the  entire  world. 

Chairman  Byrd.  Very  good.  How  would  the  VA  address  new 
military-unique  medical  research  such  as  the  beginning  inquiry 
into  the  Persian  Gulf  syndrome  now  affecting  some  of  our  Nation's 
recent  veterans  from  Operation  Desert  Storm? 

Secretary  Brown.  Here  again,  one  of  the  reasons  why  I  believe 
research  is  very  important  to  the  VA  is  because  it  has  to  do  with, 
in  large  part,  finding  answers  to  very  complex  questions  that  prob- 
ably would  never  be  addressed  in  the  private  sector  because  there 
is  no  profit  incentive  in  it. 

For  instance,  our  veterans  that  are  suffering  from  whatever  the 
Persian  Gulf  syndrome  is — whether  it  is  leishmaniasis,  depleted 
uranium,  or  exposure  to  chemical  or  biological  agents,  all  across 
the  gamut.  There  are  not  enough  veterans  involved  in  order  to 
make  any  money  in  that  in  the  private  sector. 

But  at  the  same  time,  because  of  the  VA's  unique  mission  we 
must  and  we  have  a  moral  obligation  to  try  to  seek  answers  to 
those  complex  questions. 
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So,  here  again  is  another  example  of  why  the  VA's  research  pro- 
gram is  so  very  important,  because  what  we  want  to  do,  and  we 
believe  that  it  contributes  to  the  national  defense,  and  that  is  this: 
We  would  like  to  say  to  all  Americans,  mothers,  and  fathers,  that 
if  you  allow  your  sons  and  daughters  to  go  into  the  military  and 
they  are  placed  at  risk  and  they  are  injured,  there  is  an  institution 
that  is  out  there  that  is  sensitive  to  their  needs  and  going  to  do 
everything  that  it  can  in  order  to  minimize  the  impact  on  that  indi- 
vidual, and  help  them  make  the  transition  from  military  life  back 
to  civilian  life. 

That  is  what  the  VA's  mission  is  all  about,  and  I  believe  that  this 
balanced  budget  amendment  will  severely  compromise  that  mis- 
sion, and  in  my  judgment  will  also  undermine  the  national  defense. 

Chairman  Byrd.  The  VA's  budget  includes  mandatory  compensa- 
tion and  pension  benefits  to  more  than  3  million  disabled  or  low- 
income  veterans  or  their  survivors.  In  fiscal  year  1994  the  VA's 
budget  for  this  activity  is  $17.5  billion.  I  take  it  that  these  manda- 
tory programs  would  not  be  immune  from  the  impact  of  a  balanced 
budget  amendment. 

Secretary  Brown.  I  would  agree  with  that  assessment,  sir.  As  we 
read  the  information  that  is  available  to  us,  they  would  be  sub- 
jected to  the  cuts  across  the  board.  We  are  talking  about  11.4  per- 
cent. 

This  is  one  area  that  bothers  me  immensely.  I  do  not  believe  that 
the  American  people  will  stand  for  knowing  that  if  an  individual 
lost  both  of  his  legs  or  was  shot  on  the  battlefields  of  Normandy 
or  in  Chosin  Reservoir  in  Korea,  or  in  Da-nang  in  Vietnam,  lost  a 
leg  or  an  arm,  that  we  would  enact  a  law  that  would  actually  take 
away  on  an  average — if  they  were  100  percent  disabled — on  an  av- 
erage it  is  about  $200  a  month. 

That  is  reneging  on  a  policy,  a  time  tested  tradition  that  has 
been  around  for  years,  and  years,  and  years.  And  I  just  simply  can- 
not believe  that  the  American  people  would  stand  for  that  type  of 
behavior.  It  is  totally,  in  my  judgment,  contrary  to  everything  that 
we  have  learned  in  terms  of  how  the  society  responds  when  we 
place  our  young  people  at  risk. 

I  believe,  and  I  have  said  often,  that  the  way  a  society  treats  its 
veterans  in  my  view  is  an  indication  of  who  we  are  as  a  Nation. 
And  we  have  a  long,  long  history  dating  back  to  the  1600's  and 
1700's  of  providing  for  and  taking  care  of  our  veterans  who  were 
wounded  or  disabled  while  protecting  the  best  interests  of  the  coun- 
try's people.  And  this  balanced  budget  amendment  places  that  time 
tested  tradition  at  risk. 

Chairman  Byrd.  The  polls  indicate  that  the  balanced  budget 
amendment  has  strong  support  among  the  American  people. 

Secretary  Brown.  I  happen  to  think  that  it  has  to  do  with 
disinformation,  and  I  think  forums  like  this  make  information,  fac- 
tual information  available  to  the  American  people  to  let  them  know 
that  while  something  may  sound  attractive  on  its  face,  once  you 
have  a  chance  to  sit  down  and  analyze  it  there  are  far-reaching 
complications  that  must  be  addressed  before  you  just  accept  some- 
thing on  its  face. 

Chairman  Byrd.  I  take  it  that  you  feel  that,  if  the  American  peo- 
ple were  accurately  informed  on  this  amendment  and  the  cuts  it 
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would  make  in  programs  such  as  you  have  mentioned,  and  the 
taxes  that  would  be  increased,  the  American  people's  support 
would  greatly  diminish. 

Secretary  BROWN.  Well,  let  me  just  put  it  in  another  way.  In  this 
century  alone  we  have  lost  close  to  1  million  men  and  women  on 
the  battlefields  of  foreign  lands,  and  many  of  those  men  and 
women  who  died  left  behind  dependents,  wives,  and  children  who 
are  now  getting  benefits.  And  those  benefits  may  be  the  only  bene- 
fits in  terms  of  income  that  allow  them  to  pay  the  rent  and  to  buy 
groceries  that  are  available  to  them. 

And  now  what  the  country  is  saying  is,  in  retrospect,  that  ulti- 
mate sacrifice  that  was  made  was  not  good  enough,  and,  therefore, 
we  are  going  to  devalue  it  by  taking  $200  a  month  away  from  you. 

At  the  same  time,  we  have  about  2.5  million  veterans  that  are 
on  the  compensation  rolls.  I  am  talking  about  individuals  who  have 
lost  arms,  legs,  and  eyes  while  serving  our  Nation.  And  it  just 
seems  to  me  morally  indefensible  that  we  would  take  action  now 
to  reduce  the  compensation  that  we  are  paying  them. 

And  I  might  add  that  I  have  studied  this  area  for  many,  many 
years,  and  our  present  compensation  system,  while  generous,  is  not 
as  generous  as  one  would  think  when  you  compare  it  to  similar  in- 
juries in  the  private  sector.  By  that  I  mean  that  if  we  compare  a 
veteran  who  lost  his  leg  above  the  knee  and  what  he  or  she  re- 
ceives as  a  result  of  being  in  the  military  with  what  would  happen 
to  a  veteran  if  they  lost  a  leg  as  a  result  of  an  industrial  accident, 
there  is  no  compatibility  there,  there  is  no  level  playing  field. 

It  is  clear  that  the  Government  is  the  one  that  benefits  from  the 
present  system.  And,  therefore,  I  think  that  we  should,  rather  than 
talking  about  reducing  entitlements,  we  should  be  talking  about  in- 
creasing them. 

Mr.  Chairman,  there  is  another  point.  You  mentioned  two  parts 
to  that.  That  dealt  with  compensation,  and  when  I  mean  compensa- 
tion I  am  talking  about  the  2.5  million  people  who  actually  suffer 
from  diseases  or  injury  that  occurred  while  they  were  in  the  mili- 
tary. 

The  other  part  of  that  has  to  do  with  pension,  and  pension  is 
paid  to  our  veterans  who  served  during  a  period  of  war  and  are  dis- 
abled due  to  nonservice  connected  causes.  I  am  reminded  of  the 
about  11  million  or  so  veterans  who  served  during  World  War  II. 
We  are  now  coming  up  rapidly  on  the  50th  anniversary  of  World 
War  II,  a  war  of  tremendous  magnitude,  where  we  lost  over 
400,000  men. 

Many  of  them  served  4  or  5  years  of  straight  combat,  and  now 
because  of  economic  hard  times  they  are  receiving  pensions  from 
the  VA.  And  when  I  say  pension,  these  are  income-based  programs. 
There  is  not  very  much  money  there,  and  now  we  are  talking  about 
actually  taking  that  money  away  from  them,  which  would  clearly 
place  them  below  the  poverty  line. 

In  my  view,  that  is  not  an  action  that  will  express  the  apprecia- 
tion of  a  grateful  Nation.  So,  I  would  hope  that  we  take  a  very, 
very  close  look  at  this  balanced  budget  amendment  on  how  it  would 
affect  the  warriors  of  our  country,  how  they  made  the  forums  and 
the  institutions  that  we  have  available  to  us  today,  how  they  pro- 
tect those.  What  we  need  to  be  doing  is  to  make  sure  that  we  con- 
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duct  ourselves  in  a  way  that  expresses  our  appreciation  for  a  job 
that  was  done  and  done  well,  and  done  honorably  for  and  on  behalf 
of  the  American  people. 

Chairman  Byrd.  You  have  been  differentiating  between  the  vet- 
eran's compensation  programs  and  the  veteran's  pensions.  Would 
you  for  the  record  just  precisely  distinguish  between  those  two? 

Secretary  Brown.  Compensation  is  paid  for  a  veteran  who  was 
injured  or  contracted  a  disease  concurrent  with  his  active  duty.  For 
instance,  I  was  shot  in  the  arm  while  I  was  in  the  military,  so, 
therefore,  I  am  entitled  to  compensation  from  the  VA.  My  friend. 
Rick  Shoats  who  is  behind  me  here,  lost  both  of  his  legs  in  Vietnam 
as  a  result  of  combat,  and,  therefore,  he  is  entitled  to  compensa- 
tion. 

We  have  many  World  War  II  veterans  who  are  unable  to  work 
because  of,  let  us  say,  nonservice  connected  disabilities.  Let  us  say, 
a  veteran  had  a  heart  attack  and,  therefore,  he  or  she  is  no  longer 
able  to  engage  in  substantial,  gainful  employment. 

That  is  an  income  based  program.  We  pay  x  number  of  dollars, 
and  it  is  a  very  small  amount,  just  above  the  poverty  line  to  help 
them  during  their  very  difficult  time. 

I  might  also  add  that  it  seems  to  me  that  our  World  War  II  vet- 
erans are  the  ones  that  are  going  to  really,  really  get  hurt  from 
this.  Our  World  War  II  veterans  are  now  coming  upon  a  time  in 
their  lives  where  their  productivity  is  in  decline,  if  it  has  not  al- 
ready ceased;  where  there  are  increasing  needs,  changing  needs 
from  acute  care  to  maybe  long-term  care,  which  is  very,  very  ex- 
pensive. And,  therefore,  I  just  do  not  think  that  it  is  fair,  nor  does 
it  represent  the  approval  or  the  informed  consent  of  the  American 
people. 

And  that  is  one  of  the  reasons  why  I  am  delighted  that  you  have 
given  me  an  opportunity  to  come  here  to  tell  our  veteran's  story, 
which  I  think  is  a  powerful  story. 

Chairman  Byrd.  Would  the  Veterans  Administration  also  be 
forced  to  eliminate  cost-of-living  adjustments? 

Secretary  Brown.  That  would  certainly  be  something  that  we 
would  have  to  take  into  consideration.  What  we  did,  as  I  mentioned 
in  my  remarks,  is  created  our  own  scenario.  For  illustration  pur- 
poses, we  took  the  1995  budget  year  and  applied  the  rules  that 
would  be  applicable  as  a  result  of  the  balanced  budget  amendment. 

And  as  the  examples  show,  it  would  have  a  devastating  effect  all 
across  the  board,  to  include  the  COLA's  that  would  be  applicable 
and  that  we  have  been  receiving  each  and  every  year,  which  again 
in  my  view  is  an  expression  of  the  American  people  to  our  veterans 
for  a  job  that  was  well  done. 

Chairman  Byrd.  A  little  while  ago  we  spoke  of  the  post- Vietnam 
traumatic  syndrome,  I  believe,  and  the  VA  has  established  Viet- 
nam veterans  readjustment  centers  in  the  communities  to  provide 
counseling  to  help  those  veterans  suffering  from  that  syndrome. 

If  a  balanced  budget  amendment  were  to  be  adopted,  would  these 
centers  be  immune  from  closing  or  would  there  be  a  likelihood  that 
some  of  them  would  be  closed? 

Secretary  Brown.  I  would  think  that  there  is  a  strong  prob- 
ability that  some  would  be  closed.  I  think  that  that  is  another  good 
example.  As  a  result  of  our  veterans  having  served  in  Vietnam, 
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over  500,000  of  them  have  returned  home  suffering  from 
posttraumatic  stress.  We  are  now  treating  about  20  percent  of 
those,  and  we  are  doing  so  I  think  effectively  with  our  network  of 
about  200  vet  centers  all  around  the  country. 

And  what  we  again  would  have  to  do  is  to  close  a  fairly  large 
percentage  of  those  centers,  thereby  denying  veterans  access  to 
care  for  something  that  happened  to  them  while  they  were  carrying 
out  the  policies  in  Vietnam. 

And  that  was  a  tremendous  thing  to  ask  of  American  people.  I 
am  reminded  every  Veterans  Day  when  I  visit  the  wall.  There  are 
58,000  names  on  that  wall — 58,000.  That  is  a  lot  of  people. 

I  ask  myself,  who  is  large  enough  to  ask  the  American  people  to 
make  that  sacrifice?  And  we  have  asked  the  American  people  to  do 
it  over  and  over  and  over,  and  they  have  always  been  there  to  ac- 
cept that  challenge  for  us. 

And  I  just  believe  very,  very  strongly  we  have  to  honor  that 
moral  commitment  just  as  we  have  for  those  who  were  wounded. 
Over  150,000  in  that  war  alone  were  wounded.  What  are  we  going 
to  tell  them  now,  30  years  after  the  war?  We  are  now  going  to  take 
11  percent  of  your  compensation  away  from  you,  or  if  we  do  not  in- 
clude Social  Security  and  we  do  not  include  defense,  we  are  now 
going  to  take  16  to  20  percent  away  from  you.  I  think  that  is  out- 
rageous. 

Another  thing  I  would  like  to  say  is  this:  I  have  never  been  able 
to  understand  how  we  are  willing  to  provide  all  of  the  resources 
necessary  to  send  our  young  people  to  war  and  then  we  have  a  tre- 
mendous fight  to  provide  the  necessary  resources  to  take  care  them 
when  the  war  is  done. 

I  think  this  country  is  better  than  that,  and  I  believe  that  we  are 
going  to  do  the  right  thing  as  this  balanced  budget  amendment  is 
debated  and  the  i^erican  people  become  more  and  more  informed 
about  its  impact  on  our  veterans. 

Chairman  Byrd.  Senator  Nickles,  you  have  some  questions.  I 
have  some  more,  but  I  will  give  you  an  opportunity  to  ask  some 
and  come  back  to  mine. 

QUESTIONING  BY  SENATOR  NICKLES 

Senator  Nickles.  Thank  you.  And  I  will  be  very  brief. 

Secretary  Brown,  welcome  to  this  committee. 

And,  Mr.  Chairman,  my  compliments  to  you  for  having  Secretary 
Brown,  because  he  is  a  very  compelling  witness.  Certainly  the  obli- 
gation that  all  of  us  feel  on  behalf  of  veterans,  and  particularly 
service-connected  veterans  is  very  strong  and  very  real.  And  so,  I 
think  you  are  scoring  some  points  with  Secretary  Brown. 

Although  on  the  subject  of  the  balanced  budget  amendment,  Sec- 
retary Brown,  I  am  not  quite  convinced. 

I  have  found.  Secretary  Brown,  that  veterans  are  some  of  the 
most  patriotic  people  anywhere  in  the  country,  and  I  have  ad- 
dressed many  veterans  groups  at  various  times.  And  I  have  found 
that  veterans,  as  a  group  of  individuals,  have  been  fairly  support- 
ive of  saying  we  should  not  be  spending  money  that  we  do  not 
have,  and  that  we  should  not  continue  to  pile  up  escalating  debt 
for  future  generations. 
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I  have  also  found,  and  I  would  be  interested  in  your  comments 
on  this  because  I  know  you  worked  for  one  of  those  veterans  orga- 
nizations and  I  know  you  have  very  good  relationships  with  veter- 
ans groups,  I  have  found  that  they  have  been  willing  to  make  sac- 
rifices— if  they  feel  like  they  are  fair.  In  other  words,  they  are  will- 
ing to  take  their  fair  share  of  cuts  if  everybody  else  in  the  country 

is. 

I  have  found  that  they  do  not  want  to  be  singled  out  and  be  the 
only  group  that  does  not  have  a  COLA,  or  the  only  group  that  has 
some  reduction  in  benefits.  But,  by  and  large,  if  you  are  talking 
about  trying  to  cap  or  limit  the  total  amount  of  money  that  goes 
to  veterans  programs,  they  would  be  willing  to  make  that  kind  of 
a  sacrifice  if  we  were  also  willing  to  ask  that  of  all  the  other 
groups. 

Would  you  agree  with  that? 

Secretary  Brown.  Yes;  I  would  agree  with  it,  but  probably  in  a 
different  context.  I  think  we  have  to  look  at  exactly  what  we  are 
talking  about.  First  of  all,  I  would  say  to  you — suggest  to  you,  sir, 
that  veterans  have  been  making  sacrifices  since  we  have  returned 
from  war.  In  1990,  in  the  Omnibus  Budget  Reconciliation  Act,  we 
gave  up  billions  over  the  5-year  stretch,  billions.  That  is  what  we 
did. 

Now,  what  you  are  asking  here,  which  I  think  goes  beyond  that 
scope,  you  are  asking,  in  a  way,  to  break,  in  my  judgment,  a  moral 
contract  between  veterans  who  were  injured  and  the  American  peo- 
ple. I  refer  back  to  my  friend  behind  me.  He  lost  both  of  his  legs 
while  serving  in  Vietnam.  Now  we  are  going  to  say,  after  the  fact, 
that  we  are  going  to  ask  you  to  make  additional  sacrifices. 

That  is  one  that  I  reject.  And  the  reason  for  that  is  this:  If  he 
had  lost  both  of  his  legs  in  an  industrial  accident — and  we  have 
done  some  legal  research  on  this — he  could  have  possibly  received 
up  to  $4  million  to  $6  million  up  front — up  front,  $6  million  up 
front.  That  is  his  in  the  bank.  And  that  ends  up  coming  out  to 
about  $600,000  a  year  just  off  the  interest  if  it  is  conservatively  in- 
vested at  10  percent. 

We  now  pay  him  about  $2,500  a  month  for  life.  And  he  is  at  in- 
creased risk  now  because  we  have  studies  that  show  that  individ- 
uals who  have  amputations  above  the  knee  are  more  predisposed 
to  developing  cardiovascular  disease.  And  so,  we  are  theoretically 
shortening  his  life  and,  at  the  same  time,  taking  away  future  op- 
portunities for  him  and  his  family  by  shortening  his  life.  And  now 
we  are  saying  that  we  are  going  to  ask  you  to  make  additional  sac- 
rifices by  taking  $200  from  your  comp. 

I  do  not  think  that  is  right. 

Senator  NiCKLES.  Secretary  Brown,  let  me  ask  you  a  question.  I 
was  just  wondering  about  this.  What  percentage  of  your  total  budg- 
et goes  directly  to  individuads  with  service-connected  disabilities? 

Secretary  Brown.  Probably  about  one-half,  if  I  remember,  it  is 
about  $15  billion,  about  50  percent. 

Senator  NiCKLES.  About  50  percent? 

Secretary  Brown.  Yes,  sir. 

Senator  NiCKLES.  I  was  just  wondering. 

Secretary  Brown.  We  have  2.5  million  veterans  that  are  receiv- 
ing serviced-connected  compensation. 
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Senator  Nickles.  I  am  assuming  you  are  aware  of  the  fact  that 
the  balanced  budget  amendment  does  not  include  any  provision 
cutting  benefits  to  service-connected  veterans.  I  kind  of  see  a  little 
ringing  of  the  bell  in  your  testimony,  and  you  are  targeting  some 
of  the  people  who  have  some  of  the  strongest  support,  not  only  in 
Congress,  but  throughout  the  American  people.  I  do  not  want  any- 
one who  might  be  listening  to  this  to  think  that  that  necessarily 
is  what  is  going  to  happen. 

There  is  nothing  in  the  amendment  that  says  that  service-con- 
nected disabled  veterans  who  are  double  amputees  are  going  to  be 
losing  $200  a  month. 

Secretary  Brown.  But,  on  the  other  hand,  sir,  there  is  nothing 
in  the  amendment  which  suggests  that  they  are  exempt. 

Senator  Nickles.  Well,  I  just  wanted  to  make  my  point. 

Let  me  ask  you  one  additional  question.  The  administration  now 
is  actively  engaged  in  opposing  this  amendment,  probably  due  to 
the  strong  urging  of  my  friend  and  colleague.  Senator  Bjnrd.  But 
the  President  seems  right  now  to  be  lying  low  on  this  amendment, 
which  has  a  lot  of  support  throughout  the  country.  It  was  even  re- 
ported that  President  Clinton  may  or  may  not  support  it,  but  evi- 
dently now  has  come  out  fully  against  it.  And  administration  offi- 
cials, like  yourself,  are  speaking  out  fairly  forcefully  against  the 
amendment  and  mentioning  all  the  draconian  negatives  of  what 
might  happen. 

Is  there  an  organized  directive  from  the  White  House  to  oppose 
this  amendment,  or  is  your  office,  for  example,  contacting  all  of  the 
veterans  organizations  and  giving  the  dire  examples  that  you  have 
alluded  to  to  whip  up  opposition  to  this  amendment? 

Secretary  BROWN;  Not  yet,  but  I  am — I  view  it  as  my  obligation. 
I  have  been  an  advocate  for  veterans  for  over  27  years.  And  we 
have  always  had  to  guard  ourselves  against  this  type  of — any  type 
of  action  that  placed  our  system,  our  institutions  that  have  been 
set  aside  for  our  veterans  at  risk.  And  that  is  exactly  what  this 
does. 

If  we  look  at  this  across  the  board,  as  I  mentioned  in  my  opening 
statement,  if  we  applied  this  across  the  board,  nothing  is  exempt, 
I  would  have  to  close  down  20  hospitals.  I  would  have  to  let  about 
25,000  VA  employees  go.  I  would  have  to  close  down  some  of  my 
veteran  centers.  We  have  200  of  them  out  there  to  take  care  of  our 
veterans  suffering  from  posttraumatic  stress. 

I  would  have  to  re-prioritize  how  we  do  our  research  so  that  I 
can  figure  out  a  way  to  be  able  to,  at  the  same  time,  to  move  for- 
ward with  our  research  in  AIDS  and  also  balance  that  with  our  de- 
sire to  try  to  find  some  answers  to  our  veterans  that  are  suffering 
from  the  Persian  Gulf  syndrome,  whether  that,  as  I  have  men- 
tioned, ranged  anywhere  from  leishmaniosis  to  carp  to  exposure  to 
chemical  and  biological  agents,  all  across  the  board. 

The  private  sector  is  not  going  to  do  that. 

Senator  Nickles.  Mr.  Secretary,  I  am  a  little  concerned  about 
the  degree  or  involvement  of  administrative  officials  lobbying 
against  this  amendment.  I  am  just  wondering  is  the  administra- 
tion, for  example,  in  your  office,  contacting  all  the  veterans  organi- 
zations and  saying,  here,  go  out  and  tell  everybody  how  bad  this 
is  going  to  be? 
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And  is  Secretary  Shalala  going  to  contact  all  the  hospitals  or  all 
the  social  workers  and  so  on  and  tell  everybody  how  bad  this  was 
going  to  be? 

And  is  the  Secretary  of  Education  is  going  to  communicate  this 
to  the  National  Education  Association? 

I  am  a  little  concerned  about  the  degree  of  lobbying  in  opposition 
to  this  amendment  coming  from  the  administration. 

Secretary  BROWN.  Well,  first  of  all,  let  me  just  say  for  the  record, 
the  White  House  has  not  called  me  on  this,  not  one  time. 

The  second  point  that  I  want  to  make  is  this:  Since  I  assumed 
this  leadership  role,  I  have  opened  up  the  communications  to  an 
unprecedented  level  with  the  veterans  community.  I  hold  nothing 
back  from  them.  I  feel  that  an  open  government  is  the  best  type 
of  government. 

We  hold  monthly  meetings  with  the  leaders  of  the  national  orga- 
nizations. When  we  had  our  budget,  we  invited  them  in  and  gave 
them  a  special  briefing  on  the  impact  of  that  budget.  And  we  gave 
them  the  good  with  the  bad. 

And  I  believe  that  I  have  a  moral  obligation  to  share  with  them 
any  proposal  that,  in  my  view,  is  going  to  adversely  impact  upon 
the  institution  that  has  been  set  aside  to  protect  their  best  interest. 

Senator  NiCKLES.  I  have  used  more  time  than  I  anticipated  or 
planned  to,  and  I  appreciate  the  chairman's  indulgence. 

My  concern  is  I  would  hope  that  we  would  not  have  the  Veterans 
Administration  mailing  everybody  that  receives  a  check — I  am  as- 
suming you  are  not  doing  that? 

Secretary  Brown.  Oh,  no,  absolutely  not.  No.  No,  we  would  not 
do  that,  Senator. 

Senator  NiCKLES.  And  if  the  organizations  wish  to  contact  their 
members  and  express  their  opinions,  that  is  of  course  their  right 
to  do  so. 

Secretary  Brown.  No;  we  would  not  do  that.  But,  on  the  other 
hand,  I  have  to  tell  you  that  I  will  be  sitting  down  with  the  leaders 
of  our  national  organizations,  and  I  will  be  providing  them  with 
copies  of  my  testimony  so  that  they  will  know  what  the  probable 
impact  of  this  budget  will  have. 

Senator  NiCKLES.  Well,  you  understand  the  difference 
between 

Secretary  Brown.  Yes,  I  do,  sir. 

Senator  NiCKLES.  I  appreciate  that. 

Mr.  Chairman,  thank  you. 

Mr.  Secretary,  thank  you. 

Secretary  Brown.  Thank  you  so  much,  sir. 

Chairman  Byrd.  Thank  you.  Senator  Nickles. 

On  this  point,  I  think  that  it  is  perfectly  logical  to  expect  the  peo- 
ple who  administer  these  programs  to  have  some  ideas  as  to  what 
the  impact  of  this  balanced  budget  amendment  would  have  on 
those  programs. 

Now,  I  called  the  Secretary  only  yesterday  I  believe  it  was  and 
asked  him  if  he  would  come  up  and  testify.  I  happen  to  believe  that 
this  amendment  is  going  to  wreak  havoc  on  a  great  number  of  pro- 
grams that  may  impact  on  the  lives  of  a  lot  of  people  in  this  coun- 
try, and  veterans  are  not  excluded. 
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And  so,  I  felt  that  we  ought  to  hear  what  the  Veterans'  Adminis- 
ration  Secretary  and  other  officials  had  to  say  about  this.  They  ad- 
ninister  the  programs.  Where  else  do  I  go? 

So,  the  Secretary  has  not  lobbied  me.  Everybody  knows  where  I 
tand. 

But  I  am  glad  that  we  at  last  have  an  administration  that  does 
lot  support  this  amendment. 

Now,  I  lived  through  12  years  of  administrations  in  which  the 
hief  executive  was  an  outspoken  advocate  of  this  amendment.  I 
pposed  it  then  and  I  said  then  that  whether  it  is  a  Democrat  in 
he  White  House  or  a  Republican  or  an  Independent,  whoever  it 
night  be,  a  Whig,  I  would  still  be  against  this  kind  of  amendment, 
t  does  not  carry  any  labels  as  far  as  I  am  concerned,  Republican 
r  Democrat. 

Mr.  Secretary,  your  testimony  indicates  that  under  the  balanced 
ludget  amendment,  VA  would  be  forced  to  raise  the  funding  fee 
rom  2  percent  to  2.25  percent.  How  would  this  impact  a  veteran's 
bility  to  seek  VA-backed  home  loans?  And  how  many  veterans 
night  not  be  able  to  afford  this  increase  and,  therefore,  not  be  able 
0  purchase  a  home? 

Secretary  BROWN.  You  are  absolutely  right.  And  let  me  just  say 
lefore  I  respond  to  that,  Mr.  Chairman,  that  you  are  absolutely 
orrect,  as  I  mentioned  to  Senator  Nickles,  that  I  had  not  been 
sked  by  the  White  House  to  appear  here  today.  I  did  not  tell  them 
hat  you  called  me.  But  you  did  call  me  yesterday.  And,  quite 
rankly,  I  am  glad  that  you  did.  I  know  you  have  your  own  reasons 
3r  opposing  this  balanced  budget  amendment,  but  my  sense  of  it 
3  that  you  are  on  the  side  of  veterans  by  at  least  giving  us  a 
hance  to  tell  the  American  people  what  impact  this  budget  amend- 
nent  is  going  to  have  on  them. 

With  respect  to  your  question,  yes,  we  will  have  to  increase  the 
Lser  fee  from  about  2  percent  to  2.5  percent.  The  increase  will  raise 
he  average  fee  for  320,000  veterans  to  over  $2,000.  And  that  is  a 
anger.  The  danger  is  this:  The  American  people  have  set  aside 
ertain  benefits  for  our  veterans — and  I  might  add,  for  our  veterans 
/ho  have  served  honorably.  We  are  not  talking  about  veterans  who 
eceived  bad  paper,  dishonorable  discharges,  or  bad  conduct  dis- 
harges.  So,  I  am  talking  about  a  veteran  who  served  honorably. 

And  we  have  to  make  sure — we  should  make  sure  that  there  al- 
ways remains  a  benefit.  If  we  continue  to  add  user  fees  and  in- 
rease  these  fees  to  the  point  that  it  is  no  longer  a  benefit,  then 

think  that  we  have  lost  the  sense  or  lost  the  direction  that  the 
Lmerican  people  want  us  to  move.  And,  therefore,  that  is  another 
eason  why  I  do  not  believe  that  this  amendment  is  good  for  veter- 
ns. 

Chairman  Byrd.  What  is  the  current  backlog  of  maintenance  re- 
lair  and  minor  construction  projects  in  VA  facilities,  and  how 
voxild  that  backlog  be  affected  by  the  balanced  budget  amendment? 

Secretary  BROWN.  If  I  remember  correctly,  that  backlog  is  about 
11.5  billion.  The  total  minor  and  major  is  about  $1.5  billion.  And 
^^e  might  as  well  forget  it.  It  would  just  about  stay  there  and  con- 
inue  to  escalate. 

We  are  already  in  a  tight  situation.  We  are  living  right  now 
Lnder  the  guidelines,  the  realities  of  the  Omnibus  Budget  Rec- 
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onciliation  Act  of  1993,  which  capped  discretionary  spending  at  the 
1993  level.  That  is  just  something  that  we  are  going  to  have  to  live 
with. 

We  are  also  living  with  the  realities  that  we  are  going  to  have 
to  absorb  or  reduce  Federal  employment  by  252,000.  We  have  to 
live  with  that.  We  have  to  live  with  the  realities  that  everybody 
here  is  concerned  about;  that  we  need  to  get  control  over  the  debt. 
We  need  to  get  control  over  the  deficit. 

I  believe  all  the  veterans  of  this  country  share  that  view.  My  only 
point  is  that  we  want  to  get  there,  too,  but  we  simply  do  not  want 
it  balanced  on  the  backs  of  veterans,  and  the  cuts  should  be  viewed 
in  relationship  to  why  the  programs  were  put  in  place  in  the  first 
place.  And  I  think  that  that  is  something  that  must  be  observed 
as  we  move  forward  in  the  deliberation  of  this  amendment. 

Chairman  Byrd.  Senator  Nickles,  Mr.  Brown  has  about  4  or  5 
more  minutes,  do  you  have  any  further  questions? 

Senator  NiCKLES.  Mr.  Chairman,  no,  I  do  not.  I  appreciate  Sec- 
retary Brown's  appearance  before  the  committee  and  your  invita- 
tion to  him.  As  I  mentioned  earlier,  I  think  you  have  selected  well, 
and  he  is  a  good  advocate. 

I  might  mention,  though.  Secretary  Brown,  you  probably  did  not 
catch  most  of  my  remarks  previously,  but  many  of  us  that  think 
that  we  need  this  amendment  are  hoping  that  we  will  be  looking 
at  cutting  programs  that  have  been  growing  too  fast.  How  much  is 
VA's  budget  increasing  next  year? 

Secretary  Brown.  It  is  increasing  $1.3  billion,  which  is  the  equiv- 
alent of  3.5  percent. 

Senator  Nickles.  3.5  percent.  Well,  there  are  some  entitlement 
programs  that  have  been  compounding  at  10  or  15  or  20-some-odd 
percent — the  earned  income  tax  credit  well  more  than  that.  Some 
of  us  are  hoping  maybe  we  would  be  making  some  of  the  reductions 
in  some  of  these  exploding  entitlement  programs  and  not  in  VA 
and  some  others  that  have  been  growing  at  significantly  less  or 
hardly  even  keeping  up  with  inflation. 

Thank  you  for  your  appearance. 

Secretary  Brown.  I  would  just  like  to  make — and  I  really  appre- 
ciate that  observation — I  would  just  like  to  mention  that  you  are 
absolutely  right  in  your  statement.  But  I  believe,  too,  that  our  vet- 
erans have  already  been  paying  for  the  other  programs  that  have 
been  out  of  control  for  the  last  20  years. 

If  you  look  at  the  VA's  budget  for  the  last  20  years  or  so,  about 
the  last  25  years,  what  you  will  see  is  a  straight  line — straight 
across  the  board.  That  is  at  a  time  when  we  went  through  Viet- 
nam, we  went  through  all  of  the  post- Vietnam  problems,  and  at  a 
time  when  our  World  War  II  veterans  are  now  demanding  and  in 
need  of  additional  care — I  am  talking  about  long-term  care. 

We  are  placing  additional  demands  on  the  system.  Our  budget 
remained  virtually  unchanged.  And  the  reason  why  we  remained 
the  same  while  other  programs  increased  dramatically  is  because, 
in  theory,  we  were  actually  subsidizing  those  programs. 

Now,  we  are  at  a  point  that  we  do  not  have  any  more  to  give. 
And  for  the  first  time,  as  I  mentioned,  I  have  been  around  27 
years,  and  for  the  first  time  back  in  1990  or  1991,  I  do  not  know 
what  it  was,  1990  or  1991,  we  began  to  look  at  service-connected 
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isabilities  to  generate  savings.  And,  to  me,  that  is  the  whole  rea- 
3n  why  the  VA  exists,  to  look  out  for  our  members  with  service- 
Dnnected  disabilities. 

And  it  is  a  sad  state  when  we  are  now  going  to  have  to  look  for 
le  people  who  have  lost  something  that  you  can  never,  never  re- 
lace  in  order  to  generate  savings.  And  I  would  hope  that  we  keep 
lat  in  mind  as  we  move  forward  on  this  amendment  or  any  other 
mendment  that  will  adversely  impact  on  veterans. 

Chairman  Byrd.  I  have  a  question  from  Senator  DeConcini. 
/hat  impact  would  the  balanced  budget  amendment  have  on  edu- 
ational  benefits?  Is  it  not  true  that  today  the  new  GI  bill  covers 
;ss  than  one-half  the  average  tuition  costs  of  a  State-supported  in- 
titution?  Is  that  true? 

Secretary  Brown.  Yes,  sir;  that  is  absolutely  correct. 

Chairman  Byrd.  So  what  impact,  Senator  DeConcini  asks,  would 
lis  amendment  have  on  education  benefits? 

Secretary  Brown.  I  think  that  it  probably  will  have  the  impact 
gain  of  moving  the  educational  program  to  a  State  where  it  could 
robably  no  longer  be  considered  as  a  benefit.  And  by  that,  I  mean 
lat  the  amount  that  we  pay  under  our  GI  bill  or,  in  fact,  our  chap- 
jr  31  program,  is  so  low  that  if  we  reduce  it  any  further,  why,  it 
;  going  this  way  and  the  cost  of  education  is  going  this  way.  It 
'ould,  in  my  judgment,  place  the  person  that  wants  to  access  this 
enefit  at  risk  in  the  sense  that  he  cannot  or  she  cannot  actually 
fford  it.  There  is  not  enough  money  there  for  them  to  go  to  school 
hen  you  consider  the  increasing  cost  of  education  and  the  decreas- 
ig  amount  of  resources  that  the  programs  that  have  been  set  aside 
)r  veterans  have  to  absorb. 

Chairman  Byrd.  I  thank  you  for  your  very  eloquent  testimony, 
Ir.  Secretary.  You  obviously  know  your  programs  and  you  know 
lem  well,  and  you  have  defended  them  well.  Thank  you  very 
luch. 

Secretary  Brown.  Thank  you,  sir. 
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TATEMENT  OF  PROFESSOR  CHARLES  FRIED,  HARVARD  LAW  SCHOOL 

Chairman  Byrd.  Now,  this  day  has  largely  been  set  aside  for  ad- 
linistration  witnesses,  as  I  say,  because  they  are  the  people  who 
ave  to  administer  the  programs.  They  are  the  people  that  we  call 
n  when  we  ask  questions  about  the  budgets.  Each  year  when  we 
0  through  our  appropriations  process,  the  administration  wit- 
esses  are  the  people  we  have  to  depend  upon  for  a  great  deal  of 
le  information  on  which  we  base  our  judgments.  And  so  I  am  glad 
'e  have  been  able  to  proceed  today  to  draw  upon  their  expertise 
)r  information  that  will  be  helpful  to  all  Senators  as  we  approach 
lis  decision. 

Now,  this  day  has  largely  been  set  aside  for  those  witnesses,  but 
le  committee  is  happy  to  have  been  able  to  provide  time  to  our 
ext  witness,  Professor  Charles  Fried.  Professor  Fried  will  discuss 
le  balanced  budget  amendment  in  constitutional  terms. 

As  a  former  Solicitor  General  in  the  Reagan  administration,  Pro- 
jssor  Fried's  background  in  constitutional  law  is  well  established, 
rofessor  Fried  currently  teaches  law  at  the  Harvard  Law  School. 

It  is  a  pleasure  to  have  you  here,  Professor  Fried.  I  have  ob- 
jrved  you  sitting  over  at  the  press  table,  and  we  are  delighted 
lat  you  are  here.  I  hope  you  have  not  been  inconvenienced  too 
luch. 

Mr.  Fried.  Thank  you  very  much,  Mr.  Chairman.  I  am  grateful 
)  you  for  accommodating  not  only  me,  but  also  accommodating  my 
)nstitutional  law  students  at  Harvard  Law  School  by  allowing  me 
)  testify  here  in  the  midst  of  the  distinguished  members  of  the  ad- 
linistration  rather  than  amongst  the  constitutional  scholars  you 
ill  hear  from  tomorrow. 

Chairman  Byrd.  We  wanted  you  here  so  badly  that,  as  you 
now,  I  said  we  will  take  you  whenever  we  can  grab  you. 

Mr.  Fried.  I  appreciate  that. 

Chairman  Byrd.  Fortunately,  we  were  able  to  get  you  today. 

Mr.  Fried.  No  one  reading  my  written  testimony,  which  I  am  not 
Ding  to  read — back  in  the  Supreme  Court  it  is  against  the  rules 
)  read  and  so  I  have  gotten  out  of  the  habit — would  make  the  mis- 
ike  of  thinking  that  it  was  written  in  the  Office  of  the  White 
ouse  Counsel,  although  I  will  admit  that  I  am  here  and  got  into 
lis  at  the  urging  of  friends  in  the  White  House  Counsel's  Office, 
nd  I  do  have  friends  there. 

The  politics  of  the  balanced  budget  amendment  are  very  favor- 
ble  to  it.  There  is  this  great  concern  over  the  deficit.  There  is  the 
loming  shadow  of  Ross  Perot.  And  there  is,  of  course,  the  fact  that 
le  balanced  budget  amendment  creates  the  impression  that  one  is 
3ing  something  very  drastic  about  a  severe  problem;  however,  it 
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will  only  be  done  three  congressional  elections  from  now  at  the  ear- 
liest. 

And  I  must  admit  that,  as  a  Republican,  I  welcome  the  effect 
that  such  an  amendment  would  have  on  restraining  spending,  and 
perhaps  I  might  get  a  certain  kind  of  perverse  pleasure  that  it 
might  frustrate  some  of  the  projects  of  a  President  of  the  other 
party. 

So  I  was  reluctant  to  get  involved.  But,  then  I  remembered  the 
words  of  the  famous  constitutional  scholar,  Thomas  Reed  Powell, 
who  was  asked  whether  he  would  abide  by  a  State  law  which  re- 
quired him  to  swear  an  oath  to  support  the  Constitution.  And  he 
said,  "I  don't  know  why  I  shouldn't.  It  supported  me  all  my  life." 
And  I  think  that  is  about  the  way  I  feel  about  it. 

I  am  here  because  I  support  the  Constitution.  To  me,  the  Con- 
stitution is  our  greatest  national  resource,  and  I  believe  very  deep- 
ly that  this  amendment  would  damage,  and  for  the  best  of  reasons, 
degrade  it. 

Now,  one  set  of  arguments  which  has  been  made  mainly  by  my 
colleagues  in  academia,  by  lawyers,  and  by  constitutional  schol- 
ars— among  others,  by  Judge  Bork,  by  Professor  Archibald  Cox, 
and  by  Professor  Tribe — has  to  do  with  the  workability  of  the 
amendment.  Would  it  do  its  job  and  would  it  do  that  job  without 
creating  unseemly  clashes  between  the  President,  the  Congress, 
and  the  courts? 

Now,  the  command  of  section  1  is  very  unqualified.  Total  outlays 
shall  not  exceed  total  receipts  unless  you  have  the  three-fifths  vote. 
It  seems  to  me  that  that  command  would  give  the  President — any 
President — a  far  better  claim  to  impound  funds  than  that  which 
was  asserted  some  years  ago  by  President  Nixon,  because  the 
President's  warrant  would  not  be  drawn  from,  as  President  Nixon 
said  it  was,  inherent  powers  of  the  Presidency.  He  could  point  to 
the  Constitution  itself  He  would  say  that  they  shall  not  exceed, 
and  he  swears  an  oath  to  see  that  the  laws  are  faithfully  executed, 
and  I  would  think  his  claim  to  impound  would  be  very  strong.  Not 
only  his  claim,  but  he  could  argue  with  considerable  plausibility  his 
duty  to  do  so. 

Unfortunately,  that  confrontation,  which  I  think  would  be  quite 
a  serious  one,  would  be  triangular,  since  under  Bowsher  v.  Synar 
the  beneficiaries  of  the  funds  so  impounded  could  enlist  the  aid  of 
the  courts.  And  indeed,  it  is  quite  possible  that  a  Member  of  Con- 
gress could  also  enlist  the  aid  of  the  courts.  That  issue  has  not 
been  definitively  resolved,  but  a  beneficiary  of  impounded  funds 
surely  could.  And  that  would  get  the  courts  into  this  fight. 

And  even  if  the  Presidential  action  did  not  provoke  such  a  con- 
frontation, the  judiciary  might  become  involved.  Let  us  say  that  the 
budget  the  President  presents  or  the  budget  that  the  Congress  de- 
vises and  the  President  accepts  depends  on  assumptions  which 
some  people  think  are  too  unrealistic — assumptions  about  things 
like  the  rate  of  inflation,  interest  rates,  the  rate  of  receipts  for  tax- 
ation and  so  on — so  that,  in  the  course  of  time,  those  chickens  come 
home  to  roost,  indeed  in  the  course  of  a  year,  and  the  command  of 
section  1  is  on  its  way  to  being  violated. 

I  cannot  be  confident  that  the  courts  would  treat  as  a  political 
question  a  demand  by  a  taxpayer,  or  by  a  Member  of  Congress, 
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hat  further  spending  in  the  course  of  that  year  which  would  un- 
balance the  budget  should  be  enjoined.  Enjoined,  to  be  sure,  after 
in  elaborate  trial,  and  after  much  legal  argument,  all  of  which 
vo\i\d  probably  conclude  several  years  after  the  budget  year  in- 
olved. 

I  cannot  be  confident  that  the  courts  would  stay  out  of  this.  I  re- 
all  a  few  years  ago  when  I  was  Solicitor  General,  the  Court  of  Ap- 
peals for  the  Ninth  Circuit  held  that  a  provision  in  a  crime  control 
leasure  which  required  persons  convicted  of  a  felony  to  pay  a  par- 
icular  fee.  The  Ninth  Circuit  said  that  it  was  unconstitutional  be- 
ause  it  was  a  tax  and  it  had  originated  in  the  Senate  and  not  in 
he  House  in  violation  of  article  1,  section  7.  And  that  provision 
/as  held  unconstitutional. 

The  Supreme  Court  reversed  on  the  ground  that  this  was  not  a 
ax.  But  this  is  a  nice  illustration  of  the  fact  that  the  amendment 
/ould  surely  precipitate  us  into  subtle  and  intricate  legal  ques- 
ions,  and  the  litigation  that  would  ensue  would  be  gruesome,  in- 
rusive,  and  not  at  all  edifying. 

Section  4  of  this  proposed  bill  provides  that  no  bill  to  increase 
evenues  shall  become  law  unless  approved  by  a  majority  of  the 
^hole  number.  Now,  that  is  not  the  way  that  bills  usually  become 
aw  and  that  the  Constitution  allows  bills  to  become  law. 

Well,  what  are  revenues,  taxes?  For  instance,  as  everybody  now 
3  well  aware,  President  Clinton  says  that  the  employer  mandates 
1  his  proposed  health  care  measures  are  not  taxes.  But  the  Con- 
ressional  Budget  Office  disagrees  and  says  they  are  taxes.  Well, 
■  that  provision  were  to  come  up  in  that  form  before  the  Congress, 
nd  were  to  be  passed  by  the  usual  majority,  but  perhaps  not  by 

majority  of  the  whole  number,  it  would  seem  to  me  that  some- 
ody  obliged  by  that  mandate  wduld  not  be  able  to  resist  it  and 
^ould  be  able  to  bring  a  court'  challenge  because  such  a  measure 
D  raise  revenue  would  not  have  become  a  law. 

Well,  these  are  not  pleasant  things  to  contemplate.  I  do  have  a 
ifference,  I  must  admit,  with  my  friends  Bork,  Cox,  and  Tribe,  be- 
ause  I  think  that  these  very  unfortunate  legal  issues — these  tan- 
les — could  be  headed  off  successfully,  and  they  are  more  doubtful. 
t  seems  to  me  that  if  we  had  a  different  bill  before  us  than  the 
ne  we  actually  have,  the  enforcement  clause,  which  is  section  6, 
Duld  provide  that  there  would  simply  be  no  jurisdiction  in  any 
ourt.  State  or  Federal,  to  consider  challenges  based  on  the  amend- 
lent,  except  specifically  as  provided  by  Congress.  And  then  Con- 
ress  could  go  as  narrow  or  as  broad  as  it  wanted  and  there  would 
e  no  issue  of  constitutionality  because,  of  course,  the  Constitution, 
nd  this  would  become  part  of  the  Constitution,  authorized  such  a 
mit  on  jurisdiction. 

And  I  also  do  not  think,  although  Messrs.  Bork,  Cox,  and  Tribe, 
1  their  testimony  before  this  committee  and  other  committees, 
ave  said,  that  such  a  clause  would,  in  itself,  be  a  most  unfortu- 
ate  result  because  it  would  render  the  amendment  a  mere  empty 
romise,  and  in  that  way  perhaps  be  worse  than  nothing  at  all. 

I  have  a  different  view  about  it.  It  seems  to  me  that  if  the  people 
id  indeed  pass  such  an  amendment,  any  Congress,  or  any  Presi- 
ent,  that  undertook  to  violate  it  brazenly  would  have  an  awful  lot 
D  answer  for  in  a  court  from  which  there  is  no  appeal.  And  that 


84 

seems  to  me  perfectly  appropriate.  So  I  am  not  of  the  view  that  this 
could  not  be  put  into  effect  without  embroiling  the  courts  in  it  in 
an  untoward  way. 

But  that  is  not  the  issue,  because  section  6,  as  it  is  written,  does 
not  allow  the  Congress  to  so  limit  jurisdiction,  and  it  seems  to  me 
that  if  Congress  tried  to  limit  jurisdiction  in  this  way  without  an 
express  authorization,  which  there  is  not  in  this  bill,  that  limita- 
tion itself  might  very  well  be  unconstitutional. 

So  for  all  my  disagreements  with  their  perspective,  the  demons 
and  hobgoblins  which  Bork,  Cox,  and  Tribe  see  here  are  well  and 
truly  present.  And  were  this  bill  to  become  an  amendment  to  the 
Constitution,  they  would  be  present  among  you  quite  rapidly,  it 
seems  to  me.  But  I  am  perfectly  willing  to  put  aside,  for  the  sake 
of  argument,  this  issue,  because  I  would  not  want  to  distract  atten- 
tion by  dwelling  on  niceties  which  we  lawyers  and  scholars  adore. 
It  is  such  fun  to  talk  about  who  would  have  standing  and  what 
would  be  a  political  question,  and  so  on  and  so  forth. 

I  would  like  to  step  back  from  that,  and  I  would  like  to  assume 
that  if  this  bill  were  rewritten,  the  courts  could  be  kept  out  of  it 
and  yet  it  would  be  complied  with.  My  problem  then,  is  even  if 
Congress  and  the  President  abided  by  this  mandate  scrupulously, 
it  would  be  wrong.  It  would  be  wrong  in  principle.  And  I  think  that 
if  we  cannot  persuade  ourselves  on  that,  then  the  arguments  about 
justiciability,  and  what  the  courts  would  do,  and  what  is  a  revenue, 
and  so  on,  are  all  arguments  that  we  could  get  over. 

I  think  we  have  to  stare  hard  at  the  central  question:  Is  this 
right?  Is  this  something  we  should  do  to  our  Constitution?  In  my 
view,  it  is  the  equivalent,  if  not  of  vagrancy,  of  vandalism.  It  is  at 
least  littering  of  the  Constitution. 

Basically,  my  objection  is  this,  Mr.  Chairman.  It  is  undemocratic 
to  do  this.  It  is  against  the  spirit  and  genius  of  our  Constitution, 
which  is  a  charter  for  democracy;  that  is,  for  majority  rule.  When 
our  Constitution  withdraws  a  subject  matter  from  majority  rule,  as 
it  does  in  the  Bill  of  Rights  and  the  Fourteenth  Amendment,  it 
does  so  because  these  are  things  which  no  government  may  ever 
do,  whether  by  a  majority  vote,  or  a  two-thirds  vote,  or  indeed  by 
an  unanimous  vote  of  every  Member  of  Congress  there. 

You  may  not  abridge  freedom  of  speech,  no  matter  how  strong 
the  majority,  and  that  is  why  this  is  withdrawn  from  majority  rule. 
In  this  respect,  our  Constitution  differs  from  those  of  some  other 
countries  where  emergency  decrees  may  be  passed,  sometimes  by 
supermajorities,  and  provisions  like  our  Bill  of  Rights  overridden. 
Or,  as  in  Canada,  in  their  new  constitution  if  a  legislature  comes 
back  it  can  override  a  constitutional  decision  after  a  certain  num- 
ber of  years. 

That  is  not  the  theory  of  our  Constitution.  The  theory  of  our  Con- 
stitution, quite  simply  put,  and  it  is  a  majestic  and  a  clear  theory, 
is  this:  some  things  Government  may  not  do  at  all  and  other  things 
Government  may  do.  And  Government,  Mr.  Chairman,  is  majority 
rule.  Ours  is  a  charter  for  majority  rule  in  those  things  where  Gov- 
ernment may  rule  at  all. 

Now,  it  is  true  that  the  Constitution  divides  authority  among  our 
majoritarian  institutions:  the  House,  the  Senate,  the  popularly 
elected  President.   But  no  substantive  policy  which  Government 
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ay  pursue  is  put  beyond  the  reach  of  a  simple  majority.  Consider 

le  three  places — and  there  are  only  three — where  the  Constitution 

oves  beyond  a  simple  majority:  the  treaty  power,  the  trial  of  im- 

jachments  in  the  Senate,  and  the  veto  override.  And  I  suppose 

lere  is  a  fourth,  and  that  is  the  proposal  of  constitutional  amend- 

ents  themselves. 

Chairman  Byrd.  What  about  the  expulsion  of  Members?  The  ex- 

ilsion  of  Members  in  either  body  requires  a  two-thirds  vote. 

Mr.  Fried.  Well,  there  you  are,  sir.  Homer  nodded  and  I  yield  to 

»u. 

But  once  again,  these  are  not  matters  of  substantive  policy  judg- 

ent.  These  are  matters  of  how  the  powers  are  distributed  between 

e  President,  and  within  Congress.  Now,  the  main  thing  to  see — 

id  I  think  the  thing  which  cannot  be  escaped — is  that  balancing 

e  budget  and  deficit  financing  are  not  such  matters.  It  is  not  a 

atter,  like  the  Bill  of  Rights,  of  something  which  government  may 

)t  do  at  all.  Indeed,  the  amendment  acknowledges  that  it  may  be 

me;  it  need  only  be  done  by  a  three-fifths  majority. 

Nor  is  it  a  matter  of  the  distribution  of  powers  between  the 

ajoritarian  institutions.  Deficit  financing  and  balanced  budget  are 

(licy  judgments,  and  debatable  ones  at  that.  You  and  I  perhaps 

ive  different  views  on  them,  but  they  are  debatable  policy  judg- 

ents. 

And  from  the  pronouncements  I  read,  one  would  think  that  an 

ibalanced  budget  is  a  surpassing  evil,  different  in  kind,  greater 

magnitude,  more  certain  in  its  inequity  than  many  of  the  other 
ings  that  Government  has  done  in  the  past  and  will,  I  am  afraid, 
!  sure  to  do  in  the  future.  Now,  that  seems  to  me  simply  unrea- 
nable.  I  think  put  that  way,  nobody  can  plausibly  insist  upon  it. 

may  be  an  evil,  but  it  is  one  of  many  evils  that  legislatures  and 

ivemment  visit  upon  the  citizenry. 

It  is  profoundly  undemocratic,  Mr.  Chairman.  It  bespeaks  a  lack 

faith  in  ourselves  to  act  responsibly,  and  in  the  people  to  dis- 
pline  you  if  you  do  not,  to  put  this  one  judgment  of  policy  qut  of 
lur  reach  and,  therefore,  out  of  their  reach.  It  is  wrong. 
Now,  we  hear  so  much  about  Ulysses  tying  himself  to  the  mast 

resist  the  sirens'  song  and  all  the  rest.  Mr.  Chairman,  you  are 
)t  children  and  budgets  are  not  sirens.  You  are  responsible  per- 
ns who  have  sworn  an  oath,  who  have  been  elected.  And  the  peo- 
e  of  the  United  States  are  not  children.  This  amendment  treats 
em  as  such,  rather  than  the  fully  responsible,  democratic  citizens 
ey  are. 

Not  only,  may  I  say,  do  I  believe  the  budget  amendment  is 
rong;  it  is  mischievous.  For  a  three-fifths  vote  is  not  so  much 
eater,  after  all,  than  a  simple  majority,  but  it  does  give  each  re- 
Icitrant  member  a  potent  lever  to  extract  advantages  from  the 
ajority.  And  so  the  perverse  result  may  be  to  increase — not  de- 
ease — increase  spending  and  perhaps  deficits.  The  last  condition 

man  then  might  very  well  be  worse  than  the  first. 


PREPARED  STATEMENT 


Mr.  Chairman.  Thank  you. 
[The  statement  follows:] 
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Statement  of  Charles  Fried 

I  testify  with  considerable  reluctance  in  opposition  to  the  proposal  for  a  balanced 
budget  amendment  now  before  the  Congress.  So  many  I  deeply  respect  favor  a  bal- 
anced budget  amendment — including  the  President  it  was  my  great  nonor  to  serve — 
that  I  have  had  to  think  more  than  twice  about  speaking  in  opposition  to  it.  The 
politics  of  the  amendment  are  right.  There  is  considerable  public  pressure  to  do 
something  about  the  deficit,  and  this  amendment  has  the  appearance  of  really  dras- 
tic action,  while  requiring  no  difficult  decisions  until  1999— that  is  after  three  con- 
gressional elections.  The  politics  are  right  in  a  deeper  sense,  because  such  an 
amendment  would  exert  considerable  pressure  to  keep  down  government  spending, 
and  to  my  mind  high  and  growing  levels  of  government  spending,  at  least  as  mucn 
as  deficits,  are  the  evil  besetting  this  and  other  economies — developed  and  develop- 
ing. Financing  spending  through  deficits  removes  an  important  brake  on  such 
spending,  and  higher  levels  of  taxation — as  we  have  seen  just  last  year — inevitably 
follow.  The  simple  reason  I  oppose  the  amendment  is  that  I  do  not  believe  that  I 
or  any  one  else  has  the  right  to  enshrine  this  political  judgment  in  the  Constitution 
and  so  to  insulate  it  even  partially  fix)m  the  vicissitudes  of  ordinary  political  debate 
and  democratic  resolution. 

One  of  the  most  frequently  heard  and  powerfully  argued  points  against  the 
amendment  relates  to  the  role  it  would  force  the  judiciary  to  take  in  its  eribrcement. 
Any  argument  that  unites  much  disparate  thinkers  as  Judge  Robert  Bork  and  Pro- 
fessor Laurence  Tribe  deserves  to  be  taken  seriously.  Their  point  is  that  either  the 
amendment  would  entangle  the  judiciary  in  a  highly  politicized  and  barely  manage- 
able morass  of  litigation,  or  the  amendment  would  prove  unenforceable  and  be  ig- 
nored, an  outcome  which  would  be  dispiriting  to  those  seeking  fiscal  restraint  and 
demeaning  to  the  Constitution.  I  have  some  difference  with  them  on  both  scores. 

As  to  the  involvement  of  the  judiciary,  most  constitutional  scholars  agree  that  re- 
cent Supreme  Court  jurisprudence  would  favor  allowing  a  fair  range  of  issues  relat- 
ing to  tne  implementation  of  the  amendment  in  the  form  now  before  you  to  become 
the  subject  of  litigation  and  court  determination. 

Section  one  of  the  proposed  amendment  states  categorically  that,  absent  the  three 
fifUis  authorization,  total  outlays  shall  not  exceed  total  revenues."  If  in  the  course 
of  a  budget  year  earlier  projections  prove  false,  this  provision  would  offer  a  Presi- 
dent ample  warrant  to  impound  appropriated  funds.  In  the  past  such  impoundments 
were  based  on  claims  of  the  President  s  inherent  powers.  Under  the  amendment  the 
impoundment  would  have  an  explicit  constitutional  warrant,  and  the  beneficiaries 
of  such  impoundments  would  then  have  standing  to  contest  them  in  court.  The  ques- 
tions of  what  are  outlays  and  what  are  revenues  would  become  matters  for  adjudica- 
tion. Section  four  provides  that  "no  bill  to  increase  revenue  shall  become  law  unless 
approved  by  a  maiority  of  the  whole  number  of  each  House" — a  requirement  dif- 
ferent from  that  wnich  obtains  for  ordinary  legislation.  President  Clinton  maintains 
that  the  employer  mandates  in  his  proposed  health  legislation  are  not  a  tax.  The 
Congressional  Budget  Office  disagrees.  Should  such  legislation  pass,  but  not  by  a 
majority  of  "the  whole  number,"  a  person  subject  to  such  a  mandate  could  claim  tnat 
it  had  not  "become  a  law,"  and  the  dispute  would  again  have  to  be  resolved  in  court. 

There  is  opportunity  for  other  and  even  more  arcane  litigation.  The  experience  of 
state  court  adjudication  under  state  constitutional  provisions  that  require  balanced 
budgets  and  impose  debt  limitations  shows  that  courts  can  get  intimately  involved 
in  the  budget  process  and  that  they  almost  certainly  will.  I  agree  with  Judge  Bork 
and  Professor  Tribe  that  allowing  courts  to  supervise  the  integrity  with  which  the 
strictures  of  a  federal  balanced  budget  amendment  are  observed  would  embroil  the 
judiciary  in  fi-equent  intricate,  politically  charged  and  lengthy  Utigation.  Indeed,  the 
very  magnitude  of  what  is  involved  makes  the  analogy  to  state  court  litigation  inap- 
posite. After  all,  the  greatest  part  of  such  litigation  has  dealt  with  the  validity  of 
debt  instruments  issued  to  supplement  budgets  that  would  otherwise  have  been  out 
of  balance.  There  is  no  reason  to  believe  5iat  litigation  under  a  federal  balanced 
budget  amendment  would  be  so  confined,  and  the  recent  Supreme  Court  decision  in 
Missouri  v.  Jenkins  suggests  that  court  intervention  might  even  extend  to  ordering 
(or  imposing)  taxes. 

I  am  less  disturbed  about  this  prospect  than  are  Judge  Bork  and  Professor  Tribe 
because  I  can  imagine  a  ready  way  to  limit  and  control  the  trouble.  The  amendment 
itself  might  provide  that  any  matter  relating  to  its  enforcement  shall  be  reviewable 
in  any  state  or  federal  court  only  to  the  extent  provided  by  enabling  legislation  en- 
acted pursuant  to  the  enforcement  clause.  Congress  could  then  pass  legislation  to 
exclude  court  involvement  altogether  or  limit  it  as  experience  dictated  to  very  dis- 
crete and  manageable  questions,  such  as  whether  a  certification  in  appropriate  form 
was  prepared  by  some  agency — the  Office  of  Management  and  Budget,  or  the  Con- 
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?ssional  Budget  Office,  or  some  combination  of  such  agencies.  Because  authorized 
legislation  enacted  pursuant  to  a  constitutional  amendment,  adjudication  so  spec- 
»d  would  not  be  vulnerable  to  the  separation  of  powers  concerns  voiced  by  the  Su- 
jme  Court  in  Bowsher  v.  Synar.  But  all  this  is  beside  the  point.  The  proposed 
lendment  in  its  current  form  has  no  provision  limiting  court  involvement,  and  so 
;  objections  to  it  on  this  score  mounted  by  Judge  Bork  and  Professor  Tribe  are 
my  mind  conclusive. 

[  aJso  am  less  convinced  that  the  proponents  of  any  form  of  amendment  are  im- 
led  here  on  the  horns  of  a  dilemma:  that  exactly  to  the  extent  that  the  amend- 
!nt  is  rendered  unenforceable  in  a  court  of  law,  to  that  extent  it  is  Ukely  to  be- 
ne an  empty  exhortation,  disappointing  the  hopes  pinned  on  it,  demoralizing  the 
)ponents  of  fiscal  responsibility,  and  demeaning  the  Constitution.  If  the  obliga- 
ns  of  the  President  and  Congress  were  set  out  with  sufficient  definiteness,  I  be- 
ve  that  both  branches  would  be  quite  reluctant  to  flout  a  constitutional  obligation, 
d  that  the  people  could  be  moved  to  wreak  severe  retribution  at  the  polls  for  such 
izen  lawlessness.  The  experience  under  the  Gramm-Rudman  legislation  does  not 
jue  the  opposite.  In  departing  fix)m  the  limits  imposed  by  that  legislation  Con- 
!ss  was  nevertheless  clearly  within  its  constitutional  prerogatives — as  it  would 
:  be  in  the  situation  we  contemplate  now.  And  recurring  to  my  earlier  suggestion, 
)visions  limiting  court  review  to  certain  precisely  specified  issues  might  strength- 
this  disposition  towards  lawful  behavior  without  threatening  the  a\f\^ul  intrusion 
it  open-ended  judicial  supervision  would  surely  entail. 

Jo  I  am  brought  to  why  a  balanced  budget  amendment  in  any  form,  even  if  work- 
e,  is  a  bad  idea.  The  reason  quite  simply  is  that  the  political  judgments  underly- 
;  the  amendment — sound  and  important  though  they  are — are  just  that:  political 
igments,  and  as  such  they  should  not  be  withdrawn  fi-om  the  vicissitudes  of  ordi- 
ry  majoritarian  politics  that  the  Constitution  establishes  as  the  general  nile  for 
*  public  life  as  a  nation.  I  am  not  entitled  to  have  my  bias  against  government 
inding  enshrined  in  the  Constitution,  to  frustrate  the  will  of  my  fellow  citizens 
)ressed  by  a  majority  of  our  representatives. 

[Majority  rule  is  so  basic  a  principle  of  our  Constitution  that  it  is  nowhere  stated 
)licitly,  but  pervades  the  whole  document.  It  is  striking  that  in  Article  I  tiie  Con- 
;ution  nowhere  states  that  the  ordinary  action  of  the  two  Houses  shall  be  by  ma- 
ity  vote  of  a  quorum.  The  Constitution  speaks  only  of  a  bill  being  "passed"  by 
iouse.  Details  about  the  type  of  majority  contemplated  come  up  omy  in  the  five 
tances  in  which  a  vote  greater  than  a  simple  majority  is  required:  veto  override, 
ification  of  treaties,  the  proposal  of  constitutional  amendments  to  the  states,  con- 
tions  of  impeachments  and  expulsion  of  members  by  either  House.  In  none  of 
ise  instances  does  the  Constitution  specify  a  particular  subject  matter,  as  would 
I  balanced  budget  amendment.  Rather,  in  the  first  two  instances  the  Constitution 
ks  to  maintain  the  balance  between  the  two  branches,  as  by  requiring  that  if 
y  one  House  (the  Senate)  is  to  make  law  by  ratifying  a  treaty  it  must  do  so  by 
wo-thirds  majority.  In  short,  the  constitutional  norm  is  that  the  elected  bodies 

by  majority  rule.  I  need  hardly  argue  that  the  various  constitutional  limitations 
all  government,  the  provisions  of  the  Bill  of  Rights,  do  not  contradict  the  major- 
rule  principle.  It  is  not  that  government  may  violate  freedom  of  religion  or  coerce 
fessions,  so  long  as  it  does  so  by  some  super-majority:  these  are  simply  improper 
Is  altogether,  not  to  be  accomplished  even  by  unanimity. 

I  further  interference  in  the  working  of  democracy  is  effected  by  section  3  of  the 
posal.  This  allows  the  President  to  propose  only  a  balanced  budget.  Thus,  while 
s  admitted  that  circumstances  may  make  defiats  desirable  or  even  necessary  in 
[iven  year,  and  section  1  makes  provision  for  deficit  budgets  if  passed  by  three- 
hs  votes,  the  proposed  amendment  would  prohibit  the  President  fit)m  even  pro- 
ving such  a  budget  for  approval  by  this  super  majority. 

'here  is  an  argument  that  traces  back  to  Thomas  Jefferson,  to  the  effect  that  the 
itracting  of  debt  is  different  from  other  acts  of  government,  because  it  commits 

future.  Jefferson,  I  beUeve,  drew  from  this  the  conclusion  that  there  should  be 
contracting  of  public  debt  at  all.  I  suppose  the  proposed  amendment's  version  of 
3  argument  might  be  that  where  decisions  binding  upon  future  generations, 
ich  are  not  presently  represented,  are  at  issue,  the  requirement  of  extra  votes 
I  way  of  taking  that  interest  into  account  after  all.  This  is  a  beguiling  argument, 
;  I  think  it  is  entirely  wrong. 
t  is  entirely  wrong  because  it  proves  too  much.  Much  of  what  the  Congress  of 

United  States  does  commits  the  nation  to  a  course  with  vast  consequences  for 
irs  and  generations  to  come.  It  is  said  that  the  deficits  we  now  face  were  caused 
part  by  the  defense  buildups  and  tax  cuts  of  the  Reagan  years.  It  seems  to  me 
it  we  are  enjoying  the  positive  fruits  of  both  those  policies  and  will  for  many 
irs  to  come.  There  is  another,  more  immediate  example.  The  Congress  is  now  con- 
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sidering  proposals  to  restructure  the  provision  of  health  care  in  this  country.  Some 
of  these  proposals  could  rapidly  dismantle  institutions  and  alter  patterns  of  practice 
that  it  took  generations  to  create,  and  our  children  will  not  have  the  chance  to  undo 
the  damage  once  it  is  done.  And  because  the  damage  is  most  likely  to  be  done 
through  regulatory  controls  and  employer  mandates,  these  very  real  costs  imposed 
on  the  nation  way  never  appear  in  any  budget  and  may  not  be  subject  to  the  more 
stringent  review  of  liie  balanced  budget  amendment. 

But  my  point  is  not  that  the  health  care  initiatives  should  therefore  also  be  sub- 
ject to  something  more  stringent  than  majority  rule.  Quite  the  opposite.  My  point 
is  that  majority  rule — imperfect  as  it  is — ^is  the  rule  that  best  expresses  democracy; 
it  best  expresses  it  for  health  care,  for  defense,  for  the  writing  of  criminal  legislation 
with  death  penalties,  and  for  the  passing  of  budgets,  whether  in  surplus,  in  balance 
or  in  deficit.  To  put  this  all  more  practically,  the  bedanced  budget  amendment  would 
just  make  it  that  much  harder  to  govern,  giving  those  who  want  to  put  obstacles 
in  the  way  of  government  new  opportunities  for  obstruction.  Indeed,  the  effect  of  the 
proposal  may  be  the  exact  opposite  of  what  it  intends.  A  three-fifths  vote  is  not  that 
much  larger  than  a  simple  majority  but  gives  each  recalcitrant  member  a  potent 
lever  to  extract  advantages  from  the  majority  and  so  may  result  in  increased  spend- 
ing and  deficits. 

People  choose  a  President  and  Congress  to  govern.  If  they  govern  badly  they 
should  be  thrown  out,  not  provided  with  excuses.  It  is  simple  enough,  and  this  is 
what  majority  rule  is  about.  Some  things,  I  have  said,  government  should  not  do 
all — and  these  the  Constitution  places  off  limits  to  majorities  and  super  majorities 
alike.  For  the  rest,  our  safeguard  is  the  responsibility  of  the  legislators. 

Chairman  Byrd.  Professor  Fried,  I  believe  it  was  Sir  John  Fal- 
staff  who  referred  to  "a  man  of  my  own  kidney"  in  the  "Merry 
Wives  of  Windsor".  I  am  glad  you  feel  as  I  do  about  this  amend- 
ment. 

Speaking  of  those  requirements  in  the  Constitution  that  mandate 
a  supermajority,  I  believe  there  are  five.  I  believe  two  of  them  only 
apply  to  the  Senate,  one  being  the  requirement  for  a  two-thirds 
vote  in  connection  with  the  approval  of  a  treaty.  That  pertains  only 
to  the  Senate.  And  one  which  requires  a  two-thirds  vote  to  convict 
a  person  who  is  impeached  by  the  House.  And  so  those  two  apply 
only  to  the  Senate.  There  are  three  others,  one  which  requires  a 
two-thirds  vote  to  override  a  veto,  one  that  requires  a  two-thirds 
vote  in  either  House  to  expel,  and  one  that  requires  a  two- thirds 
vote  in  both  Houses  to  adopt  a  constitutional  amendment. 

Now,  I  have  been  greatly  impressed  by  your  testimony.  It  is  well 
delivered.  You  mentioijied  freedom  of  speech.  It  seems  to  me  that 
there  could  be  a  very  substantial  argument  advanced  to  the  effect 
that  a  balanced  budget  amendment  would  result  in  inhibitions  on 
the  freedom  of  speech  in  Congress.  Why  do  I  say  that?  Henry  the 
Fourth  of  England,  who  ruled  from  1399  to  1413,  acceded  to  the  po- 
sition taken  by  Commons,  that  the  members  should  be  accorded 
freedom  of  speech  in  Parliament. 

Moreover,  that  right  was  nailed  down  in  the  English  Bill  of 
Rights  in  1689.  It  was  the  Declaration  of  Rights  in  1689  to  which 
William  of  Orange  and  Mary,  he  later  became  William  the  Third, 
agreed  in  order  that  they  might  be  declared  joint  sovereigns.  Once 
they  agreed  to  that  Declaration  of  Rights,  then  Parliament  made 
them  joint  sovereigns.  That  was  in  February  1689,  and  then  in  De- 
cember of  that  year  the  Parliament  made  the  Declaration  a  statute, 
the  English  Bill  of  Rights. 

One  of  the  key  elements  in  the  English  Bill  of  Rights  was  that 
members  of  Parliament  should  have  freedom  of  speech.  Also  that 
taxes  should  not  be  levied  except  by  grant  of  Parliament.  Also  that 
Parliament  should  meet  often.  That  was  a  key,  an  important  key, 
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'cause  over  the  centuries  many  English  sovereigns  had  dissolved 
le  Parliaments  or  prorogued  them.  From  1614  to  1621,  there  were 
)  Parliaments  summoned.  And  in  another  instance  11  years  went 
J,  from  1629  to  1640,  no  Parliaments  were  called,  during  which 
me  the  representatives  of  the  people  had  no  opportunity,  through 
le  power  of  the  purse,  to  exact  conditions  from  the  kings  and  to 
dress  grievances.  They  used  the  power  of  the  purse,  as  you  know, 

exact  conditions  and  also  to  redress  grievances. 
Now  why  do  I  think — and  I  want  to  see  what  you  think  about 
lis.  Why  do  I  think  that  the  balanced  budget  amendment  could 
!  an  inhibition  on  freedom  of  speech  in  the  Senate  and  House?  Be- 
.use — I  maintain  this  because  I  guess  it  is  ingrained  in  the  cloak 

experience,  which  I  increasingly  find  heavier  and  heavier  to 
sar.  I  happen  to  know  that  Presidents  have  a  way  of  twisting 
Tns,  and  it  is  pretty  intimidating  to  face  off  with  the  President 
id  it  takes  a  certain  amount  of  brass  in  one's  genes  to  say  no  to 
President,  more  so  than  to  say  no  to  a  colleague. 
I  am  very  concerned  that  if  this  amendment  were  to  be  written 
to  the  Constitution,  that,  as  you  point  outfPresidents  would  be 
Ivised  by  their  counselors  that  they  now  have  inherent  power  to 
>  anything  that  is  necessary  because  of  this  new  constitutional 
ovision.  They  would  use  a  line-item  veto,  they  could  proceed 
>wn  the  course  of  enhanced  recisions,  they  could  impound  funds. 
And  the  President  would  object  because  of  the  1974  law  that  says 
5  cannot  impound,  but  his  advisors  would  say,  oh,  but  the  Con- 
itution  is  above  the  statutes  of  the  land  which  can  be  changed 
emight  by  the  same  Congress  that  enacted  them,  and  now,  Mr. 
•esident,  you  have  this  new  provision  in  the  Constitution  which 
ys  that  outlays  shall  not  exceed  receipts  in  any  given  year. 
Therefore,  Mr.  President,  you  have  the  inherent  power — not  only 
»  you  have  the  power,  but  you  have  the  duty  and  responsibility 

make  this  work  because  those  ladies  and  gentlemen  up  on  the 
ill  will  not  do  it.  They  did  not  have  to  await  this  piece  of  paper 

give  them  the  courage,  but  now  they  still  will  not  do  it.  They 
■gue.  Some  would  do  this,  some  would  do  that,  but  we  cannot  get 
majority  to  come  together,  and,  therefore,  you  have  the  duty  to 
ecute  the  laws  and  this  is  the  supreme  law  of  the  land,  therefore, 
lU  can  impound  moneys. 

All  right,  so  the  President  calls  up  Senator  Byrd.  Senator,  how 
e  you  going  to  vote  on  this  legislation,  such  and  such  a  law,  such 
id  such  a  bill  that  is  before  the  Senate?  Or,  Senator,  I  am  going 

have  to  veto  your  black  lung  bill.  I  know  how  you  grew  up  in 
e  home  of  a  coal  miner  and  how  dear  those  coal  miners  are  to 
lU.  All  of  my  agency  heads,  except  one,  recommend  that  I  veto 
is  black  lung  bill  that  you  have  put  on  my  desk. 
Well  I  know  he  can  impound  moneys,  he  can  rescind,  he  can  do 
irious  things,  and  so  I  am  loathe  to  voice  my  indignation.  On  the 
)or  if  I  should  be  critical  of  the  President  of  the  United  States, 
)w  do  I  know,  he  might  veto  bills  or  he  might  rescind  very  impor- 
nt  appropriations  that  deal  with  infrastructure  in  my  State. 
Well  now,  I  wonder  how  many  would  sense  my  feeling  of  timidity 

going  on  the  floor  and  saying  what  I  actually  thought  of  the 
•esident?  And  speaking  out  against  his — let  us  say  it  is  his  health 
re  plan,  I  would  be  more  hesitant. 
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I  think  if  this  amendment  were  attached  to  the  Constitution,  I 
would  be  more  hesitant  to  speak  my  feehngs,  to  express  my  con- 
stituents' feelings  on  the  floor  of  the  Senate  because  I  know  that 
the  President  could  exact  some  retribution  from  me  by  virtue  of  my 
exercising  my  freedom  of  speech  to  speak  out  against  the  President 
of  the  United  States.  He  puts  his  pants  on  just  like  I  do  mine.  I 
can  say  that  now,  but  if  this  were  in  the  Constitution  I  wonder  if 
it  might  inhibit  me.  I  think  a  pretty  good  argument  could  be  made 
that  this  amendment,  welded  into  the  Constitution,  could  indeed 
put  a  damper  on  a  Member's  willingness  to  go  onto  the  floor  of  the 
Senate  and  speak  his  mind. 

Well,  I  will  not  ask  you  to  respond  to  that,  but  Presidents  work 
in  mysterious  ways  their  wonders  to  perform,  do  they  not? 

And  your  reference  to  the  entry  of  the  courts  into  matters  of  fis- 
cal and  budgetary  policy,  Hamilton  said  in  Federalist  78,  that  the 
executive  carries  the  sword  of  the  community,  that  the  legislature 
commands  the  purse  and  lays  down  the  rules  by  which  the  duties 
and  rights  of  citizens  are  to  be  regulated,  that  the  judiciary  does 
not  command  either  the  sword  or  the  purse,  and  that  the  judiciary 
is  the  weakest  of  the  three  departments  of  power.  Hamilton's  views 
in  the  Federalist  78  would  be  stood  on  their  head,  as  I  think  you 
are  saying,  because  the  courts  would  indeed  come  into  the  picture 
in  a  big  way. 

And  they  are  more  and  more  doing  so.  Was  it  Missouri  v.  Jenkins 
in  which  the  courts  required  the  levy  of  a  tax  to  raise  revenue? 
That  is  a  great  fear  of  mine. 

You  said  section  1  would  give  the  President  reason  to  believe 
that  he  had  impoundment  authority.  Would  that  not  also  be  sup- 
ported by  section  3,  which  for  the  first  time  requires  the  President 
to  transmit  a  balanced  budget? 

Mr.  Fried.  He  is  required  by  section  3  to  transmit  a  budget.  It 
is  not  clear  to  me  that  that  provision  has  as  many  dangers  of  im- 
poundment as  section  1,  because  all  it  requires  is  that  such  a  budg- 
et be  transmitted.  There  is  nothing  that  requires  it  to  be  accepted. 
The  only  requirement  is  that  Congress,  in  whatever  budget  it  ulti- 
mately passes  in  the  form  of  a  law,  comply  with  section  1. 

So  I  did  not  see  in  section  3  any  particularly  threatening  provi- 
sion, beyond  the  fact  that  the  President  is  being  constrained  to  pro- 
pose a  budget  which,  in  his  judgment — it  is  the  same  antidemo- 
cratic objection  that  I  raise  against  the  whole  measure — he  does 
not  believe  is  the  best  budget  for  the  Nation.  I  could  not  quite  see 
where  you  were  going  with  the  freedom  of  speech  bit. 

I  caught  up  with  you  after  a  while,  but  I  would  like  to  suggest 
that  maybe  section  3  is  an  even  more  direct  problem  in  this  regard 
than  the  one  you  mentioned.  It  compels  the  President  not  to  submit 
a  budget  the  way  the  Constitution  article  2  requires  him  to  report 
on  the  State  of  the  Union,  but  it  tells  him  what  shall  be  in  that 
budget. 

What  is  brought  home  to  me  is  that  section  3  is  a  significant  con- 
traction of  the  President's  own  duties.  For  the  first  time,  the  Presi- 
dent would  not  be  allowed,  even  if  there  were  three-fifths  of  the 
Congress  prepared  to  do  it,  to  himself  propose  a  budget  which  is 
out  of  balance,  and  that  is  a  very  remarkable  and  obviously — I  can 
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ily  use  the  word — foolish  restriction,  because  there  surely  will  be 
mes  when  a  budget  out  of  balance  is  in  order. 
The  proponents  of  this  measure  so  concede,  yet  they  do  not  con- 
:de  to  the  President  the  power  to  propose  such  a  budget.  That  is 
very  odd  result.  I  think  it  is  probably  inadvertent,  but  it  is  plain- 
there.  It  had  not  occurred  to  me  until  we  started  down  this  path, 
we  keep  going,  we  could  probably  find  all  kinds  of  other  things 
lat  are  wrong  with  this. 

Chairman  Byrd.  Every  time  I  read  the  Bible  I  find  something 
jw.  Every  time  I  read  Shakespeare,  I  find  things  that  I  had  not 
und  before,  but  it  seems  to  me  that  the  history  of  England  over 
any  centuries  confutes  this  amendment,  and  that  the  framers 
emselves  stand  in  its  way. 

I  am  very  concerned.  There  are  those  who  think  I  am  concerned 
ily  because  I  am  chairman  of  the  Appropriations  Committee.  Ba- 
re (xod  and  man,  I  say  that  has  absolutely  nothing  to  do  with  my 
•position.  I  am  very  concerned  about  our  constitutional  system, 
e  checks  and  balances  and  separation  of  powers,  and  I  am  op- 
>sed  to  a  line-item  veto  for  that  reason.  I  am  opposed  to  enhanced 
scission  for  that  reason.  I  am  opposed  to  impoundments  for  that 
ason. 

This  piece  of  legislation  encompasses  any  one  and  all  of  these.  I 
ink  the  President  would  have  the  inherent  power  to  veto  or  line 
Lt.  Congress  can  get  around  that  one,  by  the  way.  There  are  not 
any  line  items  in  an  appropriations  bill,  and  the  Congress  could 
en  resort  to  fewer,  so  he  would  not  have  much  to  veto  by  way 
line  items,  but  as  to  rescissions,  that  is  far  more  dangerous,  in 
y  book,  than  a  line-item  veto,  but  this  monstrosity  includes  any 
id  all  of  these  tools  for  a  President. 

Englishmen  spent  centuries  in  their  struggle  against  tyrannical 
onarchs  and  in  efforts  to  wrest  the  power  of  the  purse  from  him 
id  put  it  in  the  hands  of  the  people's  elected  representatives  in 
jmmons.  Our  colonial  experience  and  our  colonial  governments 
^re  built  on  the  English  model,  except  that  their  constitutions 
id  their  governments  were  adjusted  for  local  conditions  and  social 
rces  and  republican  principles.  Our  forefathers  built  on  that 
odel,  expanded  on  that  model  but  changed  it  in  many  ways.  They 
lew  a  great  deal  about  Montesquieu's  philosophy  and  his  political 
stem  and  about  the  history  of  the  Romans  and  their  separations 
powers  and  checks  and  balances.  I  think  we  would  be  doing  ir- 
parable  damage  to  this  constitutional  system  if  we  go  down  this 
ad  for  the  reasons  you  suggested,  bringing  in  the  courts,  and 
aking  the  President  so  much  more  powerful,  and  all  at  the  ex- 
inse  of  the  people's  power  of  the  purse  through  their  elected  rep- 
sentatives  in  Congress. 

I  think  once  we  go  down  that  road,  we  will  never  retrieve  the  lost 
ound,  because  it  takes  a  two-thirds  vote,  and  future  Presidents 
Duld  veto  any  effort  to  bring  it  back. 

You  have  been  most  eloquent,  and  I  am  very  appreciative  of  your 
)pearing  here  today.  Do  you  have  anything  else  you  would  like  to 

y? 

Mr.  Fried.  Well,  I  might  just  say  one  thing  along  the  lines  of 
>ur  last  remark,  Mr.  Chairman. 
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It  has  been  an  interesting  experience  for  me  in  the  last  few 
years,  to  work  along  with  a  number  of  countries  newly  escaped 
from  communism  as  they  developed  constitutions,  and  that  has 
been  an  interesting  thing,  and  I  have  looked  at  a  number  of  con- 
stitutions from  countries  with  a  long  democratic  tradition. 

The  more  one  looks  at  the  constitutions  of  other  countries,  the 
more  one  comes  to  appreciate  the  beauty  and  the  simplicity  and  the 
wisdom  of  this  Constitution.  One  of  its  principal  glories  is  the  way 
that  it  stays  out  of  debatable  political  judgments  and  manages  to 
leave  those  to  the  functioning  of  democracy.  Those  other  constitu- 
tions are  literally  littered  with  provisions,  high  and  low,  taking  po- 
sitions on  all  sorts  of  controversial  matters  of  the  day,  and  our  Con- 
stitution does  not  do  that. 

I  think  it  would  be  a  great  pity  if  this  debate,  which  is  an  impor- 
tant one — the  debate  of  the  day,  and  maybe  of  the  generation — 
were  for  that  reason  to  become  part  of  the  Constitution  rather  than 
a  responsibility  and  a  challenge  for  the  people  and  their  represent- 
atives to  deal  with  under  the  system  the  Constitution  has  ordained. 

Thank  you  very  much,  Mr.  Chairman. 

Chairman  Byrd.  Thank  you.  Professor  Fried,  and  we  hope  you 
have  a  safe  return  journey.  We  also  look  forward  to  seeing  you 
again.  Thank  you  for  your  fine  contribution. 

Mr.  Fried.  Thank  you,  sir.  [Pause.] 


DEPARTMENT  OF  DEFENSE 

rATEMENT  OF  HON.  WILLIAM  J.  PERRY,  SECRETARY  OF  DEFENSE 
CCOMPANIED  BY  JOHN  HAMRE,  COMPTROLLER 

Chairman  BVRD.  Well,  the  trains  are  running  right  on  time.  The 
ecretary  is  a  little  ahead  of  time,  and  we  are  proud  to  have  as  our 
ext  witness  Dr.  William  Perry,  the  Secretary  of  Defense,  whose 
xperience  in  both  Government  and  industry  as  well  as  his  impres- 
Ive  academic  training  gives  him  authoritative  credentials  to  ad- 
ress  the  wide-ranging  implications  for  both  the  Department  of  De- 
mse  and  the  defense  industrial  base,  of  implementing  a  balanced 
udget  amendment. 

It  is  important  to  remind  those  who  advocate  a  strong  defense  for 
le  United  States  that  the  defense  budget  would  not  be  immune 
•om  the  draconian  cuts  necessary  to  achieve  a  balanced  budget.  It 
i  approximately  50  percent  of  all  discretionary  spending,  and 
^ould  necessarily  have  to  absorb  a  major  share  of  the  spending  re- 
uctions  necessitated  by  any  balanced  budget  regime. 

The  defense  budget  also  would  not  be  immune  from  the  effects 
f  operating  under  a  balanced  budget  amendment,  and  these  reduc- 
ons  would  certainly  have  a  substantial  ripple  effect  on  the  defense 
idustry  and  the  general  economy,  the  ripple  effect  which  I  would 
link  would  manifest  itself  more  like  a  storm  wave  than  a  surface 
ipple. 

Mr.  Secretary,  we  welcome  you,  look  forward  to  hearing  your  tes- 
mony. 

Secretary  Perry.  Thank  you  very  much,  Mr.  Chairman.  It  is 
sally  a  pleasure  to  be  here  today  to  discuss  the  likely  impact  on 
jnerica's  defense  posture  of  the  balanced  budget  amendment  now 
eing  considered  in  Congress. 

Before  I  begin  my  testimony,  I  would  like  to  introduce  the  Comp- 
roller  of  the  Defense  Department,  Mr.  John  Hamre,  sitting  to  my 
jft. 

We  are  here  today  not  to  give  you  a  comprehensive  discussion  of 
tie  balanced  budget  amendment,  but  rather  to  discuss  specifically 
ne  very  important  aspect,  which  is  the  effect  it  could  have  on  our 
ational  security,  and  in  particular  the  effect  it  could  have  on  our 
efense  programs. 

Almost  any  reasonable  assumption  of  how  the  balanced  budget 
mendment  would  be  implemented  in  specific  budgets  and  in  spe- 
ific  programs  would  afiect  the  defense  programs  in  a  fundamental 
my,  and  I  believe  would  fundamentally  undermine  the  security  of 
lie  Nation. 

In    addition    to   that,    the   balanced   budget   amendment   would 
hreaten  frequent  interruptions  to  the  many  long-term  processes 
hat  are  essential  to  maintaining  a  prudent  defense  posture.  For 
xample,  it  takes  16  years  of  schooling,  training,  and  proper  assign- 
OS) 
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ments  to  prepare  a  battalion  commander  to  lead  troops  into  com- 
bat, the  average  major  weapons  procurement  program  requires  8 
years  of  development  and  testing,  and  repair  parts  must  be  ordered 
3  years  ahead  of  anticipated  use  in  order  to  assure  the  readiness 
of  forces.  In  sum,  it  would  be  extremely  costly  and  essentially  un- 
workable if  the  defense  budget's  defense  programs  were  turned  on 
and  off  like  a  spigot  as  the  various  economic  factors  that  fluctuate 
in  the  country  continually  hit  against  the  ceiling  of  the  balanced 
budget  amendment. 

In  particular,  if  the  balanced  budget  amendment  were  adopted, 
our  defense  posture  would  be  vulnerable  to  two  different  but  relat- 
ed problems.  The  first  of  those  is  the  impact  on  defense  to  reach 
a  zero  deficit,  and  once  that  is  reached,  then  there  is  the  effect  on 
defense  of  the  annusd  budget  process  under  the  balanced  budget 
amendment. 

I  would  like  to  talk  about  each  of  those  two  effects.  They  are  very 
different,  but  both  of  them  are  potentially  quite  deleterious  on  our 
defense  programs,  and,  therefore,  on  our  national  security. 


Chart  1. — Impact  on  Defense  to  get  to  a  zero  deficit 

In  order  to  assess  the  impact  on  DOD,  assumptions  have  to  be  made  about 
final  date  and  provisions  of  the  Balanced  Budget  Amendment: 

Assumption 

Year  of  implementation  1999 

Proj  ected  deficit  at  implementation Current  budget  proj  ection 

Will  revenue  be  increased? If  yes,  50  percent/50  percent  revenue/spending 

Will  entitlements  be  cut? If  yes,  in  proportion  to  outlays 


On  this  first  chart,  Mr.  Chairman,  we  illustrate  the  impact  of 
getting  to  a  zero  deficit,  and  in  order  to  do  that  we  have  to  make 
several  assumptions  about  the  final  date  and  the  final  provisions 
of  the  balanced  budget  amendment.  We  are  assuming  in  all  the  fig- 
ures which  I  show  you  that  it  would  be  implemented  and  that  the 
year  of  implementation,  the  year  of  reaching  the  zero  budget, 
would  be  1999.  Different  years  would  give  slightly  different  num- 
bers than  the  ones  we  have  used  here,  but  this  is  a  good  represent- 
ative figure,  I  believe. 

The  second  assumption  is  the  projected  deficit  at  implementa- 
tion— and  here  we  have  assumed  the  current  budget  projection. 

A  third  very  crucial  assumption  in  reaching  this  balanced  budget 
is  whether  revenue  is  increased  to  achieve  it,  and  we  have  assumed 
that  if  it  is  that  it  would  be  a  50-50  split  between  revenue  and 
spending,  and  on  the  charts  that  I  show  you,  that  will  be  our  as- 
sumption about  revenue  and  spending.  Finally,  a  very  crucial  ques- 
tion is,  will  entitlements  be  cut,  and  if  they  are,  we  have  assumed 
they  would  be  cut  in  proportion  to  outlays,  so  those  are  our  going- 
in  assumptions,  and  all  of  the  figures  we  present  to  you  are  based 
on  those  assumptions.  Different  assumptions  will  give  you  a  slight- 
ly different  set  of  figures  but  will  not  change  the  qualitative  nature 
of  our  conclusions. 
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Chart  #2 


How  Much  Might  DoD  Have  to  Cut  95-99? 


NO 


fVill  Revenues 
Be  Increased? 


$115  Billion 


$270  Billion 


YES 


$60  Billion 


$135  Billion 


YES  NO 

Will  Entitlements  Be  Cut? 

Let  me  go  to  the  next  chart.  This  gives  you,  in  an  oversimplified 
rm,  how  those  assumptions  get  translated  into  particular  effects 
I  the  Defense  budget  over  the  5-year  period  that  we  are  talking 
)out.  In  simplest  possible  form,  now,  we  have  taken  two  different 
ses  on  the  vertical  axis  here.  We  either  assume  revenues  are  in- 
eased,  and  that  is  the  50-50  assumption  I  talked  about  before, 

they  are  not,  which  is  the  top  line. 

And  then  along  the  horizontal  part  of  the  chart  we  take  the  two 
fferent  assumptions  about  entitlements.  Either  they  are  cut  in 
'oportion  to  outlays,  or  the  other  one  is  that  they  are  not  cut  at 
1.  And  you  see,  then,  based  on  these  four  stark  assumptions  we 
it  four  different  results  for  the  outcome  on  the  Defense  program 
'^er  this  5-year  period. 

Within  the  minimal  case,  which  assumes  that  revenues  are  in- 
eased  on  a  50-50  basis  and  it  assumes  entitlements  are  cut,  the 
inimum  effect  would  be  a  $60  billion  decrement  in  the  present 
efense  program  that  was  in  the  budget  we  submitted  to  the  Con- 
•ess  this  year.  And  taking  the  extreme  case  in  the  other  direction 

which  no  entitlements  are  cut  and  no  revenue  increases,  then 
le  effect  on  the  Defense  program  over  this  5-year  period  would  be 
>70  billion. 

Now,  those  are  just  numbers,  and  the  numbers  are  so  large  that 
is  hard  to  relate  to  what  they  really  would  mean  in  terms  of  pro- 
•ams.  So  we  have  prepared  another  chart.  This  chart  is  not  meant 
I  be  a  forecast  of  specifically  what  we  would  do,  but  just  to  give 
)u  a  frame  of  reference  for  how  those  numbers  would  translate 
ito  changes  relative  to  the  Defense  program  that  we  have  already 
ibmitted  to  the  Congress  for  that  period. 
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CHART  3.— IMPACT  OF  CUTS  ON  NATIONAL  DEFENSE 


Best  case  ($60  billion)  Worst  case  ($270  billion) 


Active  military  cut  60,000  275,000 

National  Guard/Reserve  discharged  40,000 170,000 

Additional  civilians  fired  30,000 125,000 

Additional  bases  closed 5 22 

Additional  depots  closed  2  9 

F/A-18  E/F  aircraft Delay  Terminate 

C-17  Stretch Cancel 

F-22 Stretch  development 

Ships  Reduce  DDG-51  from  3  Cancel  carrier,  SSN-23  and 

to  2.  NAS 

TMD  Reduce  TMO  Cancel  most  TMD 

Science  and  technology No  growth Cut  drastically 

M-1  tank  Cancel  upgrade 

Commanche  Cut  to  tech  effort 

Communications/electronics/intelligence  ....    Delay  improvements Cancel  improvements 


I  take  the  two  extreme  cases,  the  best  case  which  is  a  $60  billion 
decrement,  and  the  worst  case  which  is  a  $270  billion  estimate,  and 
on  the  first  line  we  talk  about  the  change  in  the  manpower  of  the 
personnel  levels  we  would  have  in  the  force.  In  the  best  case  we 
would  cut  an  additional  60,000  beyond  what  has  already  been  cut; 
in  the  worst  case,  275,000. 

To  put  that  in  perspective  for  you,  Mr.  Chairman,  the  Defense 
program  submitted  to  the  Congress  already  envisions  a  cut  in  ac- 
tive duty  personnel  from  2.1  million  to  about  1.6  million,  which  is 
about  a  33-percent  cut  all  told.  And  this,  now,  would  mean  that  in- 
stead of  going  down  to  1.4  million,  it  would  take  it  down  to  1.125, 
a  little  more  than  1.1  million,  which  is  approximately  one-half  of 
what  our  military  forces  were  in  the  mideighties. 

I  will  not  repeat  the  numbers  immediately  below  there,  but  they 
just  carry  that  through  to  the  effect  on  the  National  Guard  and  the 
Reserves  and  the  effect  on  additional  civilians  that  would  be  lost 
in  the  Defense  Department. 

Chairman  Byrd.  And  then  for  the  record,  so  that  the  readers  of 
the  record  might  understand,  would  you  mind  going  into  a  few 
more  details,  especially  with  regard  to  the  National  Guard  and  the 
Reserves,  civilians  fired,  bases  closed,  and  depots  closed? 

Secretary  Perry.  Yes;  let  us  take  the  National  Guard  and  Re- 
serves, and  taking  the  worst  case  there  of  170,000,  this  is  in  addi- 
tion to  the  cuts  which  we  have  planned  during  that  period  of 
119,000.  So  this  more  than  doubles  that.  It  increases  one  and  one- 
half  times  greater  than  the  cuts  that  have  already  been  planned  in 
the  Reserves. 

Chairman  BVRD.  That  is  taking  the  worst  case.  That  is  assuming 
that  no  revenues  would  be  increased  and  that  no  entitlements 
would  be  cut. 

Secretary  Perry.  That  is  correct.  Even  in  the  best  case,  we  are 
looking  at  an  additional  40,000  beyond  the  119,000  we  are  already 
planning  to  cut,  which  would  be  about  a  one-third  increase  in  the 
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s  beyond  what  we  have  considered  to  be  very  deep  cuts  in  the 
ces  up  until  that  point. 

;!!hairman  Byrd.  The  best  case  being  that  both  the  revenues 
uld  be  increased  and  the  entitlements  would  be  cut? 
secretary  Perry.  That  is  right.  The  very  best  case  is  that  reve- 
ls were  increased  to  accommodate  50  percent  of  the  amount  we 
!  trying  to  decrease  the  budget  by,  and  that  the  entitlements 
Lild  be  decreased  proportional  to  outlays. 

»Jow,  the  additional  civilians  that  would  be  reduced  is  listed  on 
:  next  line  we  have.  We  plan  to  take  the  civilian  levels  in  the 
fense  Department  down  to  about  800,000,  and  this  would  take 
iown  an  additional,  in  the  best  case,  30,000  and  in  the  worst 
e  about  125,000.  So  if  we  add  those  three  figures  together  you 

looking  at  approximately  almost  600,000  people  affected  in  the 
rst  case  on  this  scenario.  So  it  would  be  a  dramatic  effect,  and 
it  is  just  in  the  categories  of  people  working  actively  for  the  De- 
se  Department.  That  does  not  count  the  civilians  in  industry  or 

civilians  that  support  the  bases  around  the  United  States. 
>o  let  me  now  go  to  the  next  case,  which  includes  the  bases  and 
)ots.  Now,  we  have  already  a  baseline  plan.  We  have  already  cut 
lumber  of  bases  and  we  have  plans  to  cut  more  in  1995.  And 
se  plans  are  embedded  in  the  budget  which  we  submitted  to  the 
igress  not  by  base  name,  but  simply  by  aggregate  cost.  This 
s  that  we  would  have  to  close  an  additional  either  5,  or  in  the 
rst  case  22  bases  beyond  those  now  contemplated,  and  an  addi- 
lal  nine  depots  in  the  worst  case.  So  between  the  bases  and  de- 
s  it  would  involve  closing  31  installations  in  cities  all  over  the 
ited  States  on  this  plan. 

'hat  would  have  a  substantial  impact  on  the  employment  in 
se  communities.  I  do  not  have  a  precise  figure  for  how  many 
s  that  would  involve.  In  a  moment  I  will  get  to  the  question  of 

effect  on  the  defense  industry,  which  has  not  been  considered 

n  the  next  lines  here  we  are  listing  the  specific  effect  on  particu- 
programs  that  are  in  the  Defense  budget  which  we  have  already 
»mitted  to  the  Congress  on  F-18E  and  F  aircraft.  In  the  best 
e,  we  would  delay  that  program.  In  the  worst  case,  we  would 
tninate  it.  In  the  C-17  also,  in  the  worst  case  we  would  termi- 
e  it.  The  F-22  worst  case  we  would  stretch  or  delay  the  pro- 
m  and  stretch  the  development. 

n  ships,  we  would  cancel  the  carrier,  we  would  cancel  the  SSN- 
the  Seawolf,  and  we  would  cancel  the  new  attack  submarine 
gram. 

md  on  the  theater  missile  Defense  program,  in  the  best  case  we 
ild  reduce  it  and  in  the  worst  case  we  would  cancel  most  of  the 
grams  in  the  theater  missile  Defense  program. 
Jeneath  that,  we  have  the  science  and  technology  program.  In 
best  case  we  would  hold  that  program  flat  instead  of  the  mod- 
increase  we  have  planned,  and  in  the  worst  case  we  would  have 
:ut  it  drastically. 

n  the  M-1  tank,  in  either  case  we  would  cancel  all  work  on  the 
1  tank  now  underway,  which  is  already  reduced  down  to  simply 
upgrade  program. 
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The  Commanche  program,  in  the  best  case  we  would  maintain  it. 
In  the  worst  case  we  would  have  to  cut  out  the  move  to  an  ad- 
vanced development  and  production  and  keep  that  at  strictly  a 
technology  program. 

And  then  the  last  line  simply  lists  some  of  the  improved  pro- 
grams in  the  electronics  area  that  would  have  to  be  canceled  ac- 
cordingly. 

These  describe  the  effects  on  particular  programs.  It  does  not  ar- 
ticulate what  those  effects  would  be  on  the  defense  industry.  But 
I  would  point  out  to  you  that  from  the  mideighties  until  the  end 
of  the  planned  reduction  in  defense  which  would  occur  in  about 
1997,  we  are  reducing  the  procurement  of  equipment  to  one-third 
of  what  it  was  in  the  mideighties;  that  is,  a  two-thirds  decrease  in 
procurement.  All  of  these  changes  I  am  talking  about  would  be  in 
addition  to  those.  So  with  procurement,  the  defense  industry  which 
is  already  in  the  process  of  losing  approximately  one-half  of  the 
workers  in  that  industry  would  be  affected  much  more  dramatically 
by  these  further  changes. 

Chairman  Byrd.  These  changes  being  brought  about  by  the 
adoption  of  the  constitutional  amendment  on  the  balanced  budget? 

Secretary  Perry.  Yes;  this  is  based  on  our  assumptions  about 
how  the  balanced  budget  amendment  would  be  reflected  in  legisla- 
tion that  would  affect  entitlements  and  revenues — the  extent  to 
which  it  would  affect  entitlements  and  the  extent  to  which  revenue 
changes  were  made.  And  we  have  laid  out  the  four  different  as- 
sumptions we  have  made  there,  so  you  can  calibrate  for  yourself 
I  would  say  the  $60  billion  and  $260  billion  represent  probably  the 
extremes — $60  billion  is  the  most  optimistic  assumption  you  could 
make  and  $270  billion  is  a  pessimistic  assumption.  And  the  reality 
is  going  to  lie  somewhere  between  there.  And  so  in  the  exemplary 
listing  of  programs  we  have  made  here  we  tried  to  bracket  between 
those  two  extreme  cases. 

Chairman  Byrd.  So  on  the  chart  which  is  presently  to  your  left, 
you  are  taking  the  best  case  and  the  worst  case? 

Secretary  Perry.  The  best  case  and  the  worst  case.  Now,  I 
might — I  should  elaborate  that  it  is  the  worst  case  only  in  the 
sense  that  it  projects  that  particular  set  of  assumptions;  namely, 
that  no  entitlement  cuts  are  made  and  that  there  is  no  revenue  in- 
crease. But  as  I  will  get  to  in  my  next  chart,  there  are  other  factors 
that  can  affect  this  besides  those  two  assumptions,  and  those  fac- 
tors tend  to  make  the  situation  somewhat  worse.  So  it  is  not  abso- 
lute worst  case,  it  is  just  a  relative  worst  case. 

And  now,  let  me  get  to  this  last  point  here. 
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Chart  4. — Small  economic  changes  mean  big  budget  problems 
Modest  changes  in  the  economy  would  necessitate  sweeping  program  cuts. 

CBO  RULE  OF  THUMB 

Deficit  impact 


First  year  Five  years 


One  percent  rise  in  interest  rates $5,000,000,000      $108,000,000,000 

One  percent  fall  in  real  growtti  9,000,000,000       289,000,000,000 


The  $270  billion  worst  case  in  sum  is,  in  fact,  not  as  bad  as 
lings  could  get,  because  small  changes  in  the  U.S.  economy  would 
lean  even  bigger  budget  problems  than  that.  If  we  use  the  Con- 
ressional  Budget  Offices  rule  of  thumb,  a  1-percent  rise  in  interest 
ites  would  increase  the  Federal  budget  deficit  $5  billion  in  the 
rst  year  and  $108  billion  over  5  years. 

And  similarly,  if  we  make  different  assumptions  about  the  eco- 
Dmic  growth  we  can  get — now  again,  we  are  talking  not  about 
irge  changes,  we  are  talking  about  a  1-percent  change  over  5 
iars.  You  would  have  a  $9  billion  increase  in  the  deficit  the  first 
iar  and  up  to  $289  billion  over  5  years.  The  point  of  those  figures 
that  the  deficit  problem  may  be  worse  than  we  assumed  in  the 
larts  we  have  shown,  and,  therefore,  the  baseline  figures  we  used 
ay  be  too  low.  And,  therefore,  the  $270  billion,  while  it  was  worst 
ise  for  the  set  of  budget  assumptions  we  made,  it  could  become 
^en  worse  if  the  interest  rate  rose  higher  than  assumed  in  that 
idget  or  if  the  economic  growth  were  lower.  And  as  you  can  see 
om  these  figures,  the  change  is  very  substantial  indeed.  We  are 
liking  about  several  hundred  billion  dollars  over  the  5-year  pe- 
od. 

Chairman  Byrd.  Are  we  talking  about  1  percent?  For  example, 
percent  rise  in  interest  rates  over  5  years? 

Secretary  Perry.  Each  year  for  5  years  is  this  assumption,  yes. 
Chairman  BVRD.  Each  year  a  1-percent  rise.  The  second  year  it 
ould  be  2  percent,  the  third  year  3  percent?  Or  are  we  just  carry- 
Lg  across  1  percent? 

Secretary  Perry.  No;  each  year  it  increases  an  additional  1  per- 
!nt.  Now,  if  you  wanted  to  get  the  impact  of  just  1  percent  and 
len  hold  1  percent  rise,  then  you  can  extrapolate  that  from  the 
rst  year  figure  down  there.  Now  you  are  essentially  multiplying 
lose  figures  by  five  but  adding  a  little  cumulative  interest  effect 
lere. 

For  example,  the  1-percent  fall  in  real  growth  in  the  first  year 
id  then  leveling  off  would  be  a  number  of — over  5  years — some- 
ling  in  excess  of  five  times  $9  billion  or  something  in  excess  of  $45 
llion.  And  if  that  1  percent  fall  occurred  later  in  the  5  years,  then 
le  cumulative  effect,  of  course,  would  be  correspondingly  less. 
Now,  these  are  factors,  then,  which  could  aggravate  the  problem 
I  some  unpredictable  way  beyond  the  figures  which  we  have  al- 
;ady  shown  you. 
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Now  I  want  to  talk  also  about  the  process  of  preparing  and  exe- 
cuting budgets  under  which  we  would  have  to  live  on  the  balanced 
budget  amendment.  It  seems  to  me  in  many  ways  that  is  the  most 
insidious  problem  of  all  because  of  the  total  lack  of  flexibility  we 
would  have  in  dealing  with  contingencies.  That  is  an  important 
issue,  I  am  sure,  in  all  departmental  budgets.  But  it  is  certainly 
a  most  important  issue  in  the  Defense  budget. 

America's  defense  preparedness  could  get  determined,  in  effect, 
by  economic  shifts,  cost  growth  in  entitlements,  and  other  factors 
which  really  have  nothing  to  do  with  defense.  And  even  if  threats 
to  America's  global  interest  were  increasing  or  our  forces  deterio- 
rating, the  balanced  budget  amendment  could  drive  us  to  make 
deep  defense  cuts.  The  only  way  of  dealing  with  that,  even  if  we 
concluded  that  that  was  the  wrong  decision,  the  only  way  of  deal- 
ing with  and  avoiding  those  consequences  is  the  provision  in  the 
balanced  budget  amendment  that  would  require  a  60-percent  ap- 
proval of  each  House,  of  both  houses,  I  should  say.  Therefore,  the 
preservation  of  an  adequate  defense  posture  could  become  depend- 
ent on  what  I  think  truly  could  be  called  exceptional  political  ef- 
forts. And  this  process,  then,  would  be  heavily  skewed  in  favor  of 
cutting  defense  to  compensate  for  whatever  else  was  escalating 
elsewhere  in  the  budget. 

So  even  if  you  had  a  three-fifths  majority  minus  one  vote  in  ei- 
ther house  who  believed  that  the  cuts  were  unjustified,  the  minor- 
ity view  would  prevail.  This  hardly  seems  to  me  to  be  a  way  to  be 
running  our  Govemment  in  a  democracy.  The  budgeting  then 
under  the  balanced  budget  amendment  would  inject  great  uncer- 
tainty, and  I  do  not  think  it  is  hyperbolic  to  say  chaos,  into  our  de- 
fense planning  where  what  we  need  is  exactly  the  opposite.  We 
need  some  stability  to  do  long-term  perspective. 

At  the  beginning  of  this  year,  or  I  mean  early  in  the  last  year, 
we  conducted  a  very  detailed  analysis,  which  we  called  the  bottom- 
up  review,  which  laid  out  a  long-term  plan  for  defense  planning. 
Aiid  then  that  was  manifested  in  the  5-year  budget  which  we  sub- 
mitted to  the  Congress  last  month.  This,  I  believe,  is  a  proper  and 
an  orderly  way  to  prepare  for  and  plan  for  our  defense.  The  De- 
partment explains  to  the  Congress  what  our  defense  strategy  is 
and  what  budgets  are  needed  to  support  the  strategy  and  the  Con- 
gress acts  on  their  best  judgment,  based  upon  that  input. 

The  process  we  are  talking  about  under  the  balanced  budget 
amendment  would  force  perturbations  to  this  process  that  had 
nothing  to  do  with  long-term  planning  in  general  and  specifically 
would  have  nothing  to  do  with  the  long-term  defense  planning.  Ev- 
erything we  have  done  in  the  last  few  decades  to  build  the  highly 
professional  and  highly  capable  military  force  we  have  today  is 
really  at  risk  here.  Because  that  buildup,  that  professionalization 
of  the  services,  that  development  of  the  capability  which  makes  our 
forces,  I  believe,  the  best  trained,  the  best  equipped,  most  capable 
military  force,  took  us  years  to  develop,  but  it  could  be  lost  in  just 
a  few  years  by  carelessness  or  a  lack  of  proper  budget  application. 
We  would  lose  the  readiness  of  this  force,  and  once  that  readiness 
started  going  downhill,  reversing  it  and  bringing  it  back  again 
would  take  many  years. 
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When  I  was  in  the  Defense  Department  in  the  midseventies,  the 
military  was  just  coming  out  of  the  effects  of  the  Vietnam  War. 
And  the  professionalism  and  the  quality  and  the  readiness  of  the 
forces  were  very  low  compared  to  what  they  are  today.  It  is  what 
has  popularly  come  to  be  called  the  hollow  army.  And  from  about 
the  midseventies  to  this  time,  after  almost  20  years  of  dedicated  ef- 
fort, we  have  built  up  what  I  truly  believe  is  the  best  military  force 
in  the  world. 

PREPAEED  STATEMENT 

This  is  a  legacy  we  have  which  we  should  not  squander  and  that 
is  at  risk  in  the  proposal  that  is  in  front  of  us  today.  Mr.  Chair- 
man, that  will  conclude  my  prepared  remarks,  but  I  would  be 
happy  to  entertain  any  questions  which  you  would  like  to  give  me. 

[The  statement  follows:! 

Statement  of  William  J.  Perry 

Mr.  Chairman,  members  of  the  committee,  it  is  a  pleasure  to  be  here  today  to  dis- 
:uss  the  Hkely  impact  on  America's  defense  posture  of  the  Balanced  Budget  Amend- 
ment now  being  considered  in  Congress. 

The  Balanced  Budget  Amendment  (BBA)  could  severely  jeopardize  America's  na- 
tional security,  and  that  is  one  of  the  major  reasons  for  the  Aaministration's  opposi- 
tion to  it.  Defense  could  end  up  being  the  primary  bill  payer  to  make  federal  Dudg- 
5ts  balance,  and  that  would  fundamentally  undermine  the  security  of  our  nation. 

The  BBA  would  threaten  frequent  interruptions  to  the  many  long-term  processes 
:hat  are  essential  to  maintaining  a  prudent  defense  posture.  For  example,  it  takes 
16  years  of  schooling  and  proper  assignments  to  prepare  a  battalion  commander  to 
ead  troops  into  combat.  The  average  major  weapons  procurement  program  requires 
3  years  of  development  and  testing.  Production  lines  are  necessarily  set  up  antici- 
pating stable  production  rates.  Repair  parts  must  be  ordered  three  years  ahead  of 
anticipated  use,  in  order  to  ensure  the  readiness  of  U.S.  forces.  In  sum,  it  would 
De  extremely  costly,  and  essentially  unworkable,  to  turn  on  and  off  defense  pro- 
-ams, when  the  BBA  forced  deep  budget  cuts. 

If  the  Balanced  Budget  Amendment  were  adopted,  America's  defense  posture 
ivould  be  vulnerable  to  two  different  problems:  the  impact  on  defense  to  reach  a  zero 
ieficit  and  the  effect  on  defense  of  the  annual  budget  process  under  the  BBA. 

IMPACT  ON  DEFENSE  TO  GET  TO  A  ZERO  DEFICIT 

To  illustrate  the  impact  of  getting  to  a  zero  deficit,  several  assumptions  have  to 
3e  made  about  the  final  date  and  provisions  of  the  BBA.  Let  us  assume  that  the 
>^ear  of  BBA  implementation  is  1999,  and  make  calculations  based  on  current  deficit 
arojections  in  tne  President's  budget.  Balancing  the  budget  on  a  phased  basis — 20 
percent  per  year  from  1995  through  1999^would  require  a  total  of  $540  billion  in 
spending  cuts  and/or  revenue  increases. 


Chart  1. — Impact  on  Defense  to  get  to  a  zero  deficit 

In  order  to  assess  the  impact  on  DOD,  assumptions  have  to  be  made  about 
final  date  and  provisions  of  the  Balanced  Budget  Amendment: 

Assumption 

Year  of  implementation  1999 

Projected  deficit  at  implementation Current  budget  projection 

Will  revenue  be  increased? If  yes,  50  percent/50  percent  revenue/spending 

Will  entitlements  be  cut? If  yes,  in  proportion  to  outlays 


(Changing  the  implementation  date  of  the  BBA  to  2001  would  change  my  calcula- 
;ions,  but  not  lessen  the  likely  damage  to  defense.) 

Exactly  how  much  the  Department  of  Defense  (DOD)  would  have  to  contribute  to 
achieving  a  zero  deficit  would  depend  first  on  how  much  revenue  would  be  in- 
:reased.  My  model  considers  two  possibilities:  no  increase  in  revenues,  and  a  50- 
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50  split  between  revenue  increases  and  spending  cuts.  My  model  also  considers  two 
scenarios  regarding  entitlements:  no  cuts  in  entitlements,  and  cuts  to  entitlements 
in  proportion  to  outlays,  which  means  half  the  spending  cuts  would  come  from  enti- 
tlements. 

Chart  #2 


< 


How  Much  Might  DoD  Have  to  Cut  95-99? 


NO 


Will  Revenues 
Be  Increased? 


$115  Billion 


$270  Billion 


YES 


$60  Billion 


$135  Billion 


YES  NO 

Will  Entitlements  Be  Cut? 

If  we  array  these  two  pair  of  alternatives,  four  illustrative  impacts  result.  With 
the  assumptions  and  alternatives  in  my  model,  fiscal  year  1995-99  DOD  budget 
cuts  could  range  from  $60  billion  to  $270  billion. 


CHART  3.— IMPACT  OF  CUTS  ON  NATIONAL  DEFENSE 


Best  case  ($60  billion)  Worst  case  ($270  billion) 

60,000  275,000 

40,000  170,000 

30,000  125,000 

5  22 

2  9 

Delay  Terminate 

Stretch Cancel 

Stretch  development 

Reduce  DDG-51  from  3  Cancel  carrier,  SSN-23  and 
to  2.  NAS 

Reduce  TMO  Cancel  most  TMD 

No  growth Cut  drastically 

Cancel  upgrade 

Cut  to  tech  effort 

Delay  improvements Cancel  improvements 


Active  military  cut  

National  Guard/Reserve  discharged  

Additional  civilians  fired  

Additional  bases  closed 

Additional  depots  closed  

F/A-18  E/F  aircraft 

C-17  

F-22 

Ships  

TMO  

Science  and  technology 

M-1  tank  

Commanche  

Communications/electronics/intelligence 


Achieving  these  totals  would  entail  substantial  reductions  to  defense  people  and 
programs,  which  would  be  in  addition  to  the  severe  cuts  already  made  or  planned. 
We  have  compiled  illustrative  cuts  to  show  the  severity  of  the  actions  that  would 
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je  required  to  eliminate  the  deficit  by  1999;  these  cuts  have  a  range  depending  on 
vhether  defense  must  be  cut  $60  billion  (the  best  case)  or  $270  billion  (the  worst 
;ase — no  revenue  increases  and  no  entitlement  cuts): 

Active  military  personnel. — Cut  by  60,000  up  to  275,000.  By  1999  our  plans  al- 
ready call  for  active  strength  to  fall  to  1,452,700 — more  than  700,000  below  fiscal 
/ear  1987.  Levels  will  fall  by  86,000  in  fiscal  year  1995. 

National  Guard  and  Reserve. — Cut  by  40,000  up  to  170,000.  This  latter  worst  case 
;ut  would  dwarf  our  carefiilly  planned  reduction  of  119,000  reservists  by  1999  (fi-om 
iscal  year  1994  levels). 

DOD  civilians. — Reduce  by  30,000  to  125,000.  Our  plans  already  take  levels  down 
o  794,000— about  30  percent  below  fiscal  year  1987. 

To  reach  a  zero  deficit  by  1999,  infrastructure  and  weapons  systems  also  would 
ake  drastic  cuts.  For  example,  under  the  worst  case  ($270  billion)  DOD  might  have 
o: 

Bases /Depots. — Close  22  additional  bases  and  9  depots — beyond  the  many  clo- 
lures  already  planned. 

Aircraft. — ^Terminate  the  F/A-18E/F  aircraft  and  C-17  transport,  and  stretch  de- 
'elopment  of  the  F-22. 

Ships. — Cancel  the  next  aircraft  carrier,  third  Seawolf  submarine,  and  new  attack 
lubmarine — which  would  not  only  deprive  our  forces  of  these  valuable  systems,  but 
vould  also  devastate  our  nation's  future  ability  to  construct  such  vessels. 

Theater  Missile  Defense. — Cancel  most  of  our  TMD  efforts,  preventing  develop- 
nent  of  much-needed  protection  for  our  forces. 

Science  and  Technology. — Cut  S&T  funding  drastically,  which  would  undermine 
he  long-term  combat  superiority  of  U.S.  weapons. 

M-1  Tank. — Cancel  the  upgrading  of  the  M-1  tank,  which  would  have  the  added 
onsequence  of  threatening  our  nation's  long-term  ability  to  produce  such  vehicles. 
This  cancellation  would  have  to  be  considered  even  under  the  best  case.) 

Other  actions. — Shift  the  Arm^s  Commanche  helicopter  program  to  technology 
lemonstration  only;  cancel  numerous  improvements  to  communications,  electrorJcs, 
ind  intelligence  systems;  and  delay  or  cancel  virtually  all  other  modernization  pro- 
;rams. 

Reductions  such  as  these  would  fiindamentally  change  the  character  of  America's 
nilitary  posture,  make  our  new  strate^  unsupportable,  call  into  question  our  abil- 
ty  to  fulfill  U.S.  commitments  to  our  adlies,  and  undermine  America's  global  leader- 
hip.  And  if  $270  billion  had  to  be  cut  by  1999,  the  high  readiness  and  quality  of 
America's  armed  forces  could  not  be  ensured. 


Chart  4. — Small  economic  changes  mean  big  budget  problems 
Modest  changes  in  the  economy  would  necessitate  sweeping  program  cuts. 
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Deficit  impact 


First  year 


Five  years 


One  percent  rise  in  interest  rates 
One  percent  fall  in  real  growth  ... 


$5,000,000,000 
9,000,000,000 


$108,000,000,000 
289,000,000,000 


This  $270  billion  worse  case  is  in  fact  not  as  bad  as  things  could  get.  Small 
hanges  in  the  U.S.  economy  would  mean  even  bigger  budget  problems.  Using  the 
^Congressional  Budget  Office  s  rule  of  thumb,  a  one  percent  rise  per  year  in  interest 
ates  would  increase  the  federal  budget  deficit  $5  billion  in  the  first  year  and  $108 
»illion  over  five  years.  A  one  percent  fall  per  year  in  real  growth  in  the  economy 
vould  increase  the  deficit  $9  billion  in  the  first  year  and  $289  billion  over  five  years, 
i'hus  under  the  BBA,  even  modest  changes  in  the  economy  could  trigger  sweeping 
uts  to  federal  programs. 

THE  ANNUAL  BUDGET  PROCESS  UNDER  THE  BBA 

What  about  the  effiect  on  defense  of  the  annual  budget  process  under  the  Balanced 
Judget  Amendment?  The  BBA  annual  budget  process  comd  routinely  end  up  remov- 
ng  from  our  elected  political  leaders  the  decision  about  what  level  of  defense  spend- 
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ing  is  prudent.  America's  defense  preparedness  could  get  determined  by  economic 
shifts,  cost  growth  in  entitlements,  and  other  non-defense  factors.  Even  if  threats 
to  America's  global  interests  were  increasing  or  our  forces  deteriorating,  the  BBA 
could  lead  to  deep  defense  cuts. 

The  fact  that  these  consequences  could  be  avoided  with  three-fifths  approval  of 
each  house  of  Congress  is  no  safeguard.  Preservation  of  an  adequate  defense  posture 
would  become  dependent  on  exceptional  political  efforts.  The  BBA  process  would  be 
heavily  skewed  in  favor  of  cutting  defense  to  compensate  for  whatever  was  escalat- 
ing elsewhere  in  the  budget.  Even  when  a  three-fifths  majority  minus  one  in  either 
house  believed  that  BBA  cuts  were  unjustified,  the  minority  view  would  prevail.  Not 
exactly  ideal  for  the  world's  most  powerful  democracy  and  best  hope  for  fiiture  peace 
and  stability. 

Budgeting  under  BBA  would  irgect  great  uncertainty  and  chaos  into  defense  plan- 
ning, which  needs  to  have  stability  and  a  long-term  perspective.  Many  years  of  re- 
search and  development  are  needed  to  ensure  that  our  forces  are  never  outgunned 
or  outmaneuvered.  Production  lines  should  not  be  stopped  and  started,  in  order  to 
offset  a  downturn  in  revenues  or  surge  in  entitlements. 

Because  of  the  long-lead  times  needed  for  our  weapons  systems,  DOD  is  unique 
among  executive  departments  in  that  we  must  have  detailed  five-year  plans  incor- 
porating them.  We  cannot  start  and  stop  programs.  Moreover,  our  military  and  civil- 
ian professionals  require  extensive  training  and  experience.  We  cannot  recruit  and 
retain  top-notch  military  and  civilian  professionals,  if  they  are  wilnerable  to  sum- 
mary dismissal. 

Defense  programs  would  be  especially  vulnerable  under  the  BBA,  because  DOD 
accounts  for  about  half  of  all  discretionary  spending.  And  that  is  critical  because  the 
BBA  has  no  implementation  details.  Unless  the  BBA  becomes  a  vehicle  by  which 
revenues  are  increased  or  entitlements  cut,  DOD  would  probably  have  to  pay  for 
half  of  every  dollar  of  deficit  reduction. 

CLOSING 

The  Balanced  Budget  Amendment  addresses  a  very  important  issue,  but  is  not 
the  way  to  instill  fiscal  discipline  in  the  federal  government.  And  it  certainly  is  not 
the  way  to  ensure  America's  strong  political,  economic,  and  military  leadership  in 
the  world. 

DOD  budget  authority,  in  real  terms,  has  been  in  decline  since  fiscal  year  1985, 
and  that  will  continue — as  we  reshape  our  defense  posture  for  the  post-Cold  War 
world.  We  are  reducing  our  forces  and  budgets  substantially,  but  prudently.  The 
Balanced  Budget  Amendment  would  cut  defense  spending  to  whatever  level  its  arbi- 
trary formula  dictated,  and  thereby  displace  the  carefully  considered  judgments  of 
Members  of  Congress,  Presidents,  and  civilian  and  military  leaders  as  to  what 
spending  is  necessary  and  wise.  I  do  not  believe  such  an  approach  to  questions  of 
nationsd  security  would  serve  America  well. 

Chairman  Byrd.  Thank  you,  Mr.  Secretary.  A  few  days  ago  you 
presented  the  fiscal  year  1995  defense  budget  to  the  Senate  Armed 
Services  Committee.  In  that  testimony  you  noted  that  the  fiscal 
year  1995  budget  and  the  future  years*  defense  budget  were 
planned  around  the  bottom  up  review  and  the  national  security 
strategy,  and  were  designed  to  support  and  maintain  the  ability  of 
the  United  States  to  fight  two  nearly  simultaneous  regional  con- 
flicts. 

You  stated  then  that  these  budgets  were  tight,  and  you  made  a 
case  for  fighting  off  any  deeper  cuts  in  the  defense  budget. 

On  your  best  and  worst  case  scenarios  for  achieving  a  zero  defi- 
cit, would  the  United  States  be  adequately  prepared  for  two  or  one 
or  less  than  one  regional  conflict? 

Secretary  Perry.  Under  the  best  case  assumptions  we  could 
manage  our  forces  so  they  were  prepared  for  one  regional  conflict. 
Under  the  worst  case  assumptions  I  don't  believe  we  could  main- 
tain an  adequate  force  that  would  give  us  confidence  in  meeting 
even  one  major  regional  conflict. 
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I  define  major  regional  conflict  as  one  of  the  size  that  we  saw  in 
esert  Storm  or  one  that  might  be  projected  it  protecting  the  Ko- 
lan  Peninsula. 

In  the  worst  case  we  are  truly  facing  a  catastrophic  deterioration 
'  our  defense  capability. 

Chairman  Byrd.  If  forced  to  live  under  a  balanced  budget 
nendment,  if  the  United  States  were  forced  to  fight  in  such  a  con- 
ct  what  would  be  the  prospects  for  rebuilding  our  capability? 
Secretary  Perry.  Well,  we  have  done  that  once  in  recent  history. 
e  built  it  up  from  the  midseventies  to  the  late  eighties  over  about 
15-year  period.  And  so  we  know  it  can  be  done  but  we  know  it 
kes  a  long  time  to  do  it  because  of  the  point  I  made  earlier. 
The  capabilities  in  our  forces  depend  on  long  years  of  training 
id  development  of  officers  and  noncommissioned  officers.  It  re- 
lires  years  to  develop  and  produce  equipment.  It  takes  years  to 
lild  up  the  proper  spares  and  depot  capability  to  maintain  the 
lequacy  of  the  equipment. 

All  of  these  things  take  time.  I  think  we  are  talking  about  a  10- 
15-year  rebuilding  period,  and  that  is  setting  aside  the  moral 
id  psychological  impact,  whether  you  could  recover  from  that  in 
at  same  time.  We  have  done  it  once,  we  know  it  can  be  done,  but 
took  us  a  long  time  and  a  lot  of  money. 

Chairman  Byrd.  In  your  budget  presentation  last  week,  the  pro- 
Lrement  accounts  for  the  next  several  years  were  cut  the  most 
;eply  because  the  services  could  live  off  the  large  equipment 
ocks  that  were  built  up  for  the  cold  war.  But  by  fiscal  year  1997, 
ocurement  funding  again  began  to  increase  slightly  to  replace 
fing  equipment  and  begin  bringing  the  next  generation  of  weap- 
is  into  the  force. 

Would  that  be  possible  if  the  Department  of  Defense  is  forced  to 
ake  the  cuts  needed  to  reach  and  operate  under  a  balanced  budg- 
amendment?  And  if  not,  what  impact  does  it  have  on  the  readi- 
5ss  of  U.S.  forces? 

Secretary  PERRY.  Not  only  would  that  build  up  in  the  latter  part 
this  decade  not  be  possible,  it  would  not  even  be  possible  to  hold 
le  low  level  it  will  get  to  in  1997  or  1998. 

That  has  no  immediate  impact  on  the  readiness  of  the  force  be- 

luse  our  equipment  today  is  in  a  good  state  of  readiness.  What 

does,  though,  is  each  year  the  equipment  gets  a  year  older,  and 

over  a  5-year  period  of  time  it  has  a  profound  effect  on  readi- 

JSS. 

Operation  and  maintenance  money  determines  near-term  readi- 

jss.  Procurement  determines  medium-  to  long-term  readiness.  So, 

the  medium  term  this  would  have  a  profound  effect  on  readi- 

JSS. 

You  can  relate  that  to  an  automobile  you  have.  If  it  is  15  years 
d  it  simply  costs  more  to  maintain  and  is  less  reliable.  And  we 
ould  have  the  same  problem  with  the  equipment  we  have  in  the 
irvices. 

Chairman  Byrd.  Fluctuations  in  budget  estimates  would,  as  you 
ave  illustrated,  affect  operations  and  maintenance  accounts  the 
ost.  How  would  this  in  turn  affect  the  large  joint  training  exer- 
ses  between  the  United  States  and  allied  forces  in  Europe,  South 
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Korea,  and  the  Pacific;  training  exercises  designed  to  enhance  our 
ability  to  operate  together  in  time  of  conflict? 

Secretary  Perry.  Even  in  the  drawdown  we  are  now  going 
through  we  have  protected  the  O&M  account.  We  actually  have  a 
slight  increase  in  O&M  this  year,  even  in  the  face  of  a  declining 
force. 

If  our  budget  decreased  greater  than  we  now  planned,  we  would 
still  try  to  apply  that  strategy.  That  is,  we  would  try  to  first  meet 
that  problem  with  deeper  cuts  in  the  force,  but  there  would  be 
some  point  beyond  which  that  could  not  be  done.  So  the  near-term 
readiness  is  directly  affected  by  any  decrease  in  O&M  funds,  and 
the  area  it  would  be  felt  most  immediately  and  most  directly,  as 
suggested  by  your  question,  is  in  the  training  which  is  an  expen- 
sive part  of  our  O&M  operations. 

Chairman  Byrd.  The  news  from  the  Korean  Peninsula,  both  the 
worrisome  buildup  of  the  North  Korean  equipment  and  forces,  in- 
cluding along  the  border  with  South  Korea,  as  well  as  North  Ko- 
rea's potential  nuclear  weapons  capability,  is  cause  for  mounting 
concern  for  all  of  us. 

Do  you  have  any  sense  of  what  the  cost  to  the  United  States 
would  be  of  successfully  defending  South  Korea  in  the  event  of  an 
attack  by  North  Korea  over,  let's  say,  a  period  of  1  year? 

Secretary  Perry.  I  can  only  make  a  rough  estimate  on  that,  Mr. 
Chairman,  by  comparing  with  related  costs.  The  best  figure  I  can 
give  you  for  the  unplanned,  unprojected  costs  for  the  Desert  Storm 
operation  were  about  $60  billion,  and  that's  an  operation  against 
an  adversary  that  is  less  capable  that  the  North  Korean  army  and 
it  was  done  over  a  shorter  period  of  time.  So,  it  is  going  to  be  a 
number,  I  would  think,  substantially  larger  than  that  $60  billion. 

Chairman  Byrd.  And  in  an  area  that  was  more  accommodating 
to  tank  warfare,  I  assume,  and  to  bombing  operations  than  in 
Korea. 

Secretary  Perry.  It  is  different  in  very  many  respects,  but  in 
most  respects  that  it  is  different  it  is  harder,  not  easier. 

Chairman  Byrd.  Let  us  say  the  attack  were  to  occur  3  years 
after  the  implementation  of  a  balanced  budget  amendment.  How 
capable  would  we  be  of  deploying  a  force  powerful  enough  to  defeat 
the  attacker? 

Secretary  Perry.  I  want  to  be  careful  not  to  exaggerate  here,  but 
if  I  take  the  worst  case  scenario  that  I  spelled  out  for  you  and 
imagine  with  3  years  after  that  has  been  implemented,  the  com- 
bination of  cuts  in  force  structure  and  cuts  in  readiness  and  cuts 
in  procurement  will  create  such  a  dramatic  decline  in  the  ability 
of  our  forces  that  I  think  we  should  start  reexamining  our  inter- 
national commitments  and  wl;iether  we  will  be  able  to  continue  to 
maintain  commitments  to  allies  that  we  have  made. 

Chairman  Byrd.  The  Department  of  Defense  currently  relies  on 
supplemental  appropriations  to  cover  incremental  costs  associated 
with  large  military  actions,  since  regular  defense  budgets  cover  the 
costs  associated  with  maintaining  our  readiness  to  act,  not  sur- 
pluses to  cover  potential  military  operations. 

Under  a  balanced  budget  regime,  in  cases  absent  the  declaration 
of  war  or  a  majority  vote  in  both  Houses  of  Congress  to  waive  the 
balanced  budget  amendment,  supplemental  requests  would  have  to 
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e  accompanied  by  revenue  increases  or  offsetting  recisions  or  both, 
ctions  that  either  affect  the  general  economy  or  the  readiness  of 
tie  military  or  both. 

How  would  the  Department  of  Defense  support  military  oper- 
tions  abroad  under  these  circumstances? 

Secretary  Perry.  Any  of  the  unplanned  military  operations  we 
ave  supported  in  the  last  number  of  years  have  been  supported 
irgely  out  of  the  O&M  accounts  of  the  military  forces.  That  hap- 
ened  most  recently  last  year  in  which  we  had  over  $1  billion  of 
nch  expenses. 

What  we  did,  of  course,  is  we  came  to  the  Congress  and  asked 
)r  supplemental  appropriation  which  the  Congress  has  recently 
uthorized.  Had  the  Congress  not  authorized  that  we  simply  would 
ave  had  to  accept  the  decline  in  the  training,  the  maintenance  of 
quipment,  and  so  on  for  which  that  money  was  intended  to  be 
sed,  and  there  would  be  a  rapid  deterioration  of  the  readiness  of 
ar  forces. 

In  the  case  of  the  balanced  budget  amendment,  I  would  think  a 
milar  process  would  be  used.  The  difference  now  is  that  to  get  the 
ipplemental  appropriation  passed  you  would  have  to  have,  as  I 
nderstand  the  bill,  more  than  a  60  percent  vote  in  both  Houses, 
nd  I  don't  remember  the  actual  numbers  of  the  vote  we  got  in  this 
ist  supplemental,  but  I  do  not  believe  it  was  60  percent  in  favor. 

Chairman  Byrd.  How  reliable  would  the  United  States  appear  to 
Lir  allies  if  we  had  a  constitutional  amendment  on  the  balanced 
udget? 

Secretary  Perry.  Well,  I  think  they  would  not  only  see  the  same 
mdamental  problems  that  I  am  describing  to  you,  but  they  would, 
?"  course,  hear  the  testimony  of  experts  and  witnesses  that  explain 
hat  would  happen,  and  they  would  understand  that  we  would  not 
s  in  the  position  to  meet  many  of  the  international  commitments 
e  have  made. 

So,  that  would  raise  serious  questions  about  our  reliability  as  an 
lly  and  our  ability  to  follow  through  on  the  commitments  we  have 
lade  as  an  ally. 

Chairman  Byrd.  You  have  described  the  difficulties  of  operating 
ver  the  long  term  under  a  balanced  budget  amendment.  Yearly 
its  in  manpower  or  readiness  accounts  would  be  necessary  to  off- 
?t  fluctuations  in  the  budget  caused  by  increased  interest  rates  or 
Bclines  in  the  real  growth. 

Are  there  any  alternatives  to  manpower  cuts  in  order  to  meet 
ich  fluctuations?  And  if  so,  could  you  address  the  ripple  effect 
lat  those  alternatives  would  likely  have  on  the  general  economy? 

Secretary  Perry.  As  a  practical  matter,  I  believe  the  answer  to 
lat  question  is  no,  that  any  cuts  of  the  size  we  are  describing  here 
ould  have  to  start  out  with  cuts  in  personnel,  cuts  in  force  struc- 
ire.  And  the  ripple  effect  both  of  those  cuts  and  the  attendant  ci- 
ilian  jobs  that  were  associated  with  them  would  have  a  substan- 
al  effect  on  the  general  economy. 

Jobs  would  be  lost  at  military  bases,  jobs  would  be  lost  in  the  de- 
inse  industry,  and  the  ripple  effect  on  the  support  jobs,  the  jobs 
f  various  industries  that  support  those  people,  would  be  veiy  sub- 
:antial. 
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We  do  not  have  to  speculate  on  that.  We  have  been  going 
through  substantial  drawdowns  in  the  last  6  or  7  years,  and  we 
have  very  good  records  on  the  effects  on  communities,  and  the  ef- 
fect on  States  from  reductions  of  the  size  we  are  talking  about. 

Chairman  Byrd.  In  recent  years  the  Department  of  Defense  has 
taken  on  various  nontraditional  missions  such  as  combating  the 
drug  trade,  enforcing  economic  embargoes,  engaging  in  peacekeep- 
ing missions,  providing  humanitarian  relief  and  other  missions. 
Would  it  be  possible  to  maintain  any  of  these  important  but  sec- 
ondary missions  under  the  balanced  budget  amendment? 

Secretary  PERRY.  No;  they  would  go  immediately,  but  they  are 
much  too  small  to  really  deal  with  this  problem  adequately.  Even 
in  the  best  case  assumptions  I  have  made  we  would  still  have  to 
cut  personnel,  cut  force  structure  in  addition  to  cutting  those. 

Chairman  Byrd.  If  a  recession  that  had  not  been  forecast  were 
to  occur  with  its  associated  impact  on  the  Department  of  Defense, 
can  you  envision  the  impact  on  defense  contracts? 

Secretary  Perry.  Well,  the  specific  relation  between  the  reces- 
sion on  defense  contracts  is  less  of  an  impact  on  defense  than  it  is 
on  the  communities  involved.  It  simply  meant  that  when  a  major 
defense  program  was  lost  in  a  community  or  a  major  base  was 
closed  in  a  community,  that  because  of  the  recession  there  were  no 
other  jobs  that  people  could  turn  to. 

And,  therefore,  what  was  a  loss  of  defense  jobs  became  a  general 
loss  of  jobs  in  the  community,  and  forced  a  dramatic  downturn  in 
the  economy  of  that  community  and  the  quality  of  life  for  the  citi- 
zens there. 

So,  from  a  point  of  view  of  the  towns  and  States  affected  by  this, 
a  recession  that  occurs  at  the  same  time  as  a  defense  drawdown 
is  a  double  whammy,  it  just  hits  them  extra  hard. 

Chairman  Byrd.  Could  the  Department  of  Defense  be  forced  to 
cancel  contractual  payments? 

Secretary  PERRY.  I  would  believe  that  we  would  run  our  business 
well  enough,  even  faced  with  this  problem,  that  we  would  instead 
cancel  the  contracts  before  we  had  to  reach  the  stage  of  not  being 
able  to  make  payments. 

As  you  know.  Senator  Byrd,  our  contracts  do  have  termination 
clauses  in  them,  and  any  contract  we  terminate  for  the  convenience 
of  the  Government  has  certain  additional  payments  associated  with 
them,  so  that  while  there  would  be  a  substantial  cost  to  the  Gov- 
ernment for  doing  that,  that  would  certainly  be  preferable  to  sim- 
ply defaulting  on  the  contract  which  is  suggested  by  the  question 
you  asked. 

Chairman  Byrd.  In  the  worst  case  on  your  chart  might  it  be  nec- 
essary to  default  on  the  pa5mients? 

Secretary  Perry.  In  that  worst  case,  if  we  knew  we  had  that 
worst  case,  we  would — should  be  able  to  plan  well  enough  to  avoid 
having  to  default.  And  the  only  way  we  could  manage  that  problem 
is  by  anticipating  it  soon  enough  so  that  we  could  terminate  the 
contracts  for  Government  convenience  and  pay  the  termination 
costs;  a  very  poor  and  very  inefficient  way  of  doing  business,  but 
certainly  preferable  to  default. 

Chairman  Byrd.  In  the  event  you  had  the  worst  case  as  shown 
by  the  chart  plus  a  serious  downturn  in  the  economy,  an  increase 
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in  unemployment,  a  decline  in  the  domestic  product,  all  of  these 
things  which  would  make  the  situation  worse  than  just  the  worst 
case,  on  your  chart,  can  you  envision  a  situation  in  which  you 
might  have  to  cancel  payments? 

Secretary  Perry.  Well,  let  me  reemphasize  and  make  a  different 
connection  between  two  points  I  made  before.  That  the  worst  case 
is  not  really  the  worst  case,  it  is  just  the  worst  case  under  our  as- 
sumptions of  what  the  economy  would  be.  Now,  the  actions  we  are 
talking  about,  that  we  would  have  to  take  under  the  worst  case, 
would  be  independent  from  the  economy.  They  would  indeed  drive 
the  economy  in  a  downward  direction,  and,  therefore,  we  would 
have  a  self-fulfilling  prophecy,  in  effect,  that  the  worst  case  would 
cause  the  decline  in  economic  growth  which  would  mean  that  the 
worst  case  depicted  in  these  charts  would  be  exceeded  because  the 
decline  in  economic  growth  would  make  it  even  worse. 

Instead  of  having  the  $270  billion,  we  would  have  an  additional 
loss  because  of  that.  This  is  what  is  sometimes  called  a  death  spiral 
in  economic  planning.  That  is,  if  you  make  one  set  of  assumptions 
about  the  economy  and  then  on  that  assumption  you  project  a  dec- 
rement of  input  into  the  economy,  which  this  would  be,  that  decre- 
ment itself  causes  a  further  decline  in  the  economy,  and  so  you  get 
racheted  down  by  that. 

So  I  think  the  worst  case  in  some  ways  is  an  optimistic  assump- 
tion. It  is  only  worst  relative  to  the  assumptions  about  what  the 
Government  would  do.  It  has  nothing  to  do  with  how  the  economy 
would  respond  to  this. 

Chairman  Byrd.  The  Department  could  be  faced  with  lawsuits, 
I  assume. 

Secretary  Perry.  Well,  we  would  be  forced  into  termination  of 
contracts  at  the  convenience  of  the  Government.  Groing  about  arbi- 
trarily terminating  dozens  of  contracts  is  a  situation  which  is  ripe 
for  litigation,  I  think  that  is  certainly  correct.  If  we  failed  to  termi- 
nate them  soon  enough  and  defaulted  on  pa3rment,  then  it  becomes 
still  yet  another  source  of  lawsuits. 

Chairman  Byrd.  In  many  cases  the  support  for  the  defense  in- 
dustrial base  is  augmented  by  foreign  military  sales,  but  these 
sales  are  usually  predicated  on  the  existence  of  a  DOD  procure- 
ment. Would  cutting  procurement  then  have  a  ripple  effect  by  forc- 
ing the  cancellation  of  foreign  purchases? 

Secretary  Perry.  I  think  that  is  correct  also,  Senator  Byrd,  be- 
cause— let  me  take  one  example  which  was  the  M-1  tank  that  was 
on  the  chart.  We  will  be  maintaining  a  capability  to  build  M-1 
tanks  by  virtue  of  the  M-1  upgrade  program  which  we  now  have 
in  the  budget.  And  as  long /as  we  maintain  that  program,  we  will 
maintain  a  facility  at  our  /tank  factory  which  would  allow  us  to 
build  more  tanks  and,  therefore,  would  permit  the  contractor  to  re- 
ceive foreign  military  sales. 

If  we  canceled  that  upgrade  program,  which  was  projected  in 
that  chart,  then  we  would  no  longer  have  the  capability  to  build 
tanks  for  foreign  governments,  so  that  would  be  another  example 
of  this  death  spiral  I  talked  about.  The  one  action  forces  another 
action  and  it  is  an  aggregate  effect. 

Chairman  Byrd.  You  outlined  the  program  cuts  that  might  have 
to  be  made  in  both  the  best  and  the  worst  case  scenarios.  Is  there 
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a  rule  of  thumb  that  allows  you  to  estimate  how  many  defense  in- 
dustry jobs  might  be  lost  in  each  of  these  cases,  or  have  you  done 
that  where  you  show  a  line  "additional  civilians  fired." 

Mr,  Hamre.  Senator  Byrd,  we  will  provide  that  for  you  to  our 
best  estimates.  There  are  aggregate  rules  of  thumb  for  employment 
associated  with  procurement  spending.  The  numbers  that  are  on 
this  chart  refer  to  Government  employees  that  are  lost,  not  to  pri- 
vate-sector employees  whose  jobs  would  be  canceled  with  termi- 
nation of  the  program. 

Secretary  Perry.  Nor  do  they  refer  to  the  civilians  who  work  in 
the  community  where  a  base  closes.  Those  would  be  additional 
losses  beyond  the  figure  shown  here. 

Chairman  Byrd.  How  soon  can  you  supply  those  figures? 

Mr.  Hamre.  Sir,  we  will  try  to  get  that  data  to  you  by  the  end 
of  the  week. 

Chairman  Byrd.  Very  well. 

You  have  outlined  force  structure  and  program  cuts.  Can  you  de- 
scribe the  impact  of  these  cuts  on  intelligence  programs? 

Secretary  Perry.  In  the  sample  procurement  cuts  I  have  de- 
scribed here  we  did  not  select  any  major  intelligence  programs  for 
cuts.  There  would  be  a  reduction  in  support  for  intelligence  pro- 
grams because  of  the  loss  of  both  military  and  civilian  personnel, 
but  we  were  not  projecting  in  this  sample  set  of  programs  any 
major  intelligence  programs  to  be  cut.  I  should  emphasize,  though, 
these  are  only  exemplary  programs.  In  later  years  the  Department 
would  recommend  and  the  Congress  would  determine  what  actual 
programs  would  be  cut.  This  gives  you  a  feeling,  though,  for  the 
magnitude  of  the  cuts  that  would  be  made. 

Chairman  Byrd.  Would  such  cuts  likely  affect  U.S.  indications 
and  warning  intelligence,  or  intelligence  on  terrorist  threats,  pro- 
liferation issues,  narcotics  issues? 

Secretary  Perry.  If  we  were  to  make  significant  cuts  either  in 
the  intelligence  systems  which  we  deploy  or  in  the  operation  of 
those  systems  and  the  analysis  of  data  from  them,  then  the  answer 
to  that  question  would  be  yes.  This  would  be  the — these  would  cer- 
tainly be  the  last  programs  we  would  choose  to  cut,  but  at  the  level 
of  the  $270  billion  in  the  worst  case  we  would  not  be  able  to  avoid 
cuts  there. 

Chairman  Byrd.  Do  you  have  any  recent  historical  experience  of 
a  drawdown  of  the  magnitude  of  your  worst  case  scenario? 

Secretary  Perry.  Yes;  the  drawdown  from  1986  to  1996  was  a 
comparable  drawdown,  but  it  happened  over  a  10-year  period  so  we 
were  able  to  modulate  the  effects  to  a  certain  extent.  And,  of 
course,  we  are  now  talking  about  a  drawdown  that  would  be  in  se- 
quence, on  top  of  that  drawdown,  not  from  the  rather  high  levels 
that  we  started  the  drawdown  from  in  the  mideighties. 

Chairman  Byrd.  In  recent  budgets,  funds  have  been  included  for 
easing  the  conversion  from  a  defense-intensive  economy.  What 
would  happen  in  the  absence  of  such  defense  reconversion  funds? 

Secretary  PERRY.  Unfortunately,  those  would  be  greatly  reduced 
even  in  the  best  case  budget;  it  would  disappear  in  the  worst  case 
budget. 

Chairman  Byrd.  In  the  event  of  the  adoption  of  this  constitu- 
tional amendment,  how  will  cuts  in  the  Department  of  Defense  re- 
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search  programs  affect  spinoffs  in  the  civilian  economy?  Inasmuch 
as  defense  R&D  is  often  on  the  leading  edge,  how  would  the  United 
States  maintain  its  technological  dominance  in  new  materials  and 
applications? 

Secretary  Perry.  On  balance  I  am  optimistic  about  the  ability  of 
our  civilian  commercial  industries  to  maintain  technological  leader- 
ship without  specific  contributions  from  defense.  I  would  make  two 
qualifications  on  that,  though.  The  first  is  that  our  dual-use  tech- 
nology programs,  on  which  we  spend  several  billion  dollars  a  year, 
which  are  of  interest  both  to  defense  and  industry,  I  think  have 
given  a  very  important  stimulus  to  our  commercial  competitive- 
ness, and  we  would  lose  that. 

And  second,  if  we  had  the  effects  on  the  economy  that  would  be 
occasioned  by  this  worst  case  that  I  have  described  to  you,  the  ef- 
fects in  terms  of  jobs  and  the  effects  in  terms  of  economic  growth, 
then  that  in  itself  would  indirectly  affect  our  ability  to  compete  be- 
cause it  would  mean  our  commercial  companies  would  have  smaller 
markets,  smaller  R&D  budgets,  and,  therefore,  would  be  less  com- 
petitive for  that  reason.  So  there  is  both  a  small  direct  and  prob- 
ably a  somewhat  larger  indirect  effect  on  that. 

Chairman  Byrd.  Dr.  Perry,  if  this  amendment  is  defeated,  if  it 
is  rejected,  we  will  probably  never  realize  how  fortunate  our  coun- 
try will  have  been  in  rejecting  that  amendment.  I  suppose  it  is  like 
walking  over  a  piece  of  ground,  and  one  is  looking  up  at  the  tree- 
tops  and  he  does  not  realize  that  he  has  been  walking  on  dia- 
monds. 

Do  you  remember  Russell  Conwell's  story,  "Acres  of  Diamonds"? 
He  was  one  of  the  old  Chautauqua  speakers.  He  told  this  story 
5,000  times.  I  will  not  tell  it  now,  but  if  one  walks  on  those  dia- 
monds and  does  not  realize  it,  he  does  not  know  it,  he  does  not 
know  he  came  that  close  to  riches  so  he  never  worries  about  it.  If 
he  walks  along  and  picks  up  a  piece  of  stone  that  reflects  all  the 
colors  of  the  rainbow,  that  is  quite  a  different  matter. 

So  if  the  amendment  is  rejected,  we  will  go  on  to  the  next  battle 
and  forget  this  one.  At  least  it  will  not  loom  so  large.  But  if  we  un- 
fortunately succumb  to  the  loss  of  our  collective  senses  and  adopt 
this  amendment,  and  if  the  States  should  follow  and  ratify  the 
amendment,  we  will  be  confronted  with  it  over  a  long  period  of 
time.  I  think  it  required  15  years  for  the  21st  amendment  to  get 
the  18th  amendment  out  of  the  Constitution. 

And  so  what  I  am  saying  is  perhaps  you  will  never  realize  how 
important  your  testimony  has  been,  if  the  amendment  is  rejected. 
If  it  is  adopted,  we  will  know  that  we  have  done  our  best.  And  for 
whatever  comfort  that  can  give  us,  we  can  at  least  stand  up  and 
look  in  the  mirror  and  say,  well,  old  boy,  you  did  your  best. 

Prothonius  felt  that  it  was  glory  enough  that  he  was  a  man  of 
whom  his  grandson  not  be  ashamed.  I  thank  you  for  your  contribu- 
tion. It  has  been  a  good  one,  and  it  will  be  helpful,  it  will  be  influ- 
ential with  those  who  are  willing  to  change  their  minds,  if  need  be. 
James  Russell  Lowell  said  that  only  the  foolish  and  the  dead  never 
change  their  opinion.  I  hope  that  some  opinions  can  be  changed,  or 
at  least  that  a  few  more  of  those  who  are  still  open  will  rise  to  the 
occasion. 

Thank  you  very  much. 
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Secretary  Perry.  Thank  you,  Senator  Byrd.  It  has  been  an  honor 
to  give  testimony. 

Chairman  Byrd.  Thank  you,  Dr.  Hamre.  You  will  get  some  infor- 
mation to  us? 

Mr.  Hamre.  Absolutely.  We  will  have  it  to  you  by  the  end  of  the 
week. 

[The  information  follows:] 

Balanced  Budget  Amendment 

Question.  What  impact  would  a  Balanced  Budget  Amendment  have  on  Industry 
Related  Employment? 

Answer.  Under  the  best  case  scenario,  where  entitlement  cuts  and  revenue  in- 
creases share  in  balancing  the  budget,  DOD  cuts  could  be  about  $60  billion  from 
fiscal  year  1995-99. 

Assuming  the  reductions  were  applied  proportionally  to  the  DOD  programs  in  the 
1995-99  FYDP,  and  using  the  Administration's  standard  technique  for  estimating 
industry  job  losses,  a  $60  billion  cut  in  DOD  could  lead  to  320,000  job  losses.  This 
is  in  addition  to  the  1,865,000  Defense  related  industry  jobs  already  expected  be- 
tween the  peak  in  fiscal  year  1987  and  fiscal  year  1999. 

Under  the  worst  case  scenario,  where  the  budget  is  balanced  by  equal  cuts  in  do- 
mestic and  defense  discretionary  spending,  DOD  cuts  could  be  $270  billion  fi-om  fis- 
cal year  1995-99.  This  could  cause  as  many  as  1,450,000  additional  job  losses  in 
the  private  sector. 

Chairman  Byrd.  Thank  you.  Your  charts  have  been  helpful.  I 
hope  we  have — we  may  be  given  copies  of  them. 
Secretary  Perry.  Yes, 
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STATEMENT  OF  DR.  JAMES  SCHLESINGER,  FORMER  DEFENSE  SEC- 
RETARY UNDER  NIXON  AND  FORD  ADMINISTRATIONS 

Chairman  Byrd.  Our  final  speaker  in  today's  session  is  Dr. 
James  Schlesinger.  He  has  had  a  distinguished  career  in  Govern- 
ment, academia,  and  private  industry.  He  is  well  known  for  his 
service  as  Director  of  the  Central  Intelligence  Agency,  as  Secretary 
of  Defense  in  the  1970's.  He  has  also  served  as  Assistant  and  then 
Acting  Director  of  the  Bureau  of  the  Budget  and  as  the  Assistant 
Director  of  the  Office  of  Management  and  Budget,  also  in  the 
1970's  as  the  Secretary  of  Energy. 

Here  is  a  man  truly  of  many  talents  and  of  broad  experience.  In 
private  industry  Dr.  Schlesinger,  an  economist  by  training,  has 
ranged  widely  in  the  fields  of  economics,  strategic  studies,  and  de- 
fense. As  always,  he  offers  keen  insight  and  a  deep  understanding 
of  the  interaction  between  economics  and  defense. 

As  a  Senator  who  has  known  you  for  many  years,  who  has  ad- 
mired you  in  every  one  of  those  years,  and  who  has  worked  closely 
with  you  in  your  various  and  sundry  capacities  in  the  National 
Government  over  the  years,  I  thank  you  for  coming  here  today,  Dr. 
Schlesinger,  and  I  welcome  you.  I  look  forward  to  your  thoughts. 
Do  not  be  mystified  by  the  fact  that  only  the  chairman  is  here 
today.  Other  Senators  had  other  engagements  which  they  commit- 
ted themselves  to  before  the  hearings  were  brought  to  their  atten- 
tion, and  so  they  will  interested  in  reading  the  hearings.  And  just 
know  that  what  you  have  to  say  is  very  important  to  us.  Please 
proceed. 

Dr.  Schlesinger.  Thank  you,  Mr.  Chairman,  for  your  kind  re- 
marks and  your  warm  welcome. 

Mr.  Chairman,  members  of  the  committee,  I  am  delighted  and 
honored  to  testify  before  you  this  morning.  I  realize  that  it  is  a  rare 
event  when  witnesses  are  invited  to  appear  before  the  full  Appro- 
priations Committee,  but  the  subject  of  the  proposed  balanced 
budget  amendment  is  a  critical  one.  It  goes  to  the  very  heart  of  the 
ability  of  this  Grovemment  effectively  to  function  rationally,  to  allo- 
cate its  resources,  and  even  to  deliver  what  it  is  ostensibly  prom- 
ises to  deliver. 

Mr.  Chairman,  I  trust  that  my  own  record  with  respect  to  the 
need  for  fiscal  responsibility  is  sufficiently  longstanding  that  I  need 
not  dwell  upon  my  own  unhappiness,  if  not  abhorrence,  regarding 
the  reckless  way  in  which  we  have  conducted  our  fiscal  affairs  for 
much  of  the  last  15  years. 

In  1981,  I  was  among  the  first  to  point  out  the  need  to  reduce 
deficits  that  would  result  from  the  combination  of  deep  tax  cuts 
and  rapid  expansion  of  defense  expenditures,  and  that  such  result- 
ing deficits  would  ultimately  undermine  the  defense  buildup  itself. 

(113) 
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Even  earlier  in  1970,  when  I  served  as  Deputy  Director  of  the  old 
Bureau  of  the  Budget,  I  had  testified  on  the  prospectively  crippling 
budgetary  effects  of  open-ended  entitlements  programs. 

Thus,  I  trust  that  I  shall  not  have  to  reiterate  my  own  mis- 
givings regarding  fiscal  irresponsibility  that  has  regrettably 
marked  much  of  our  recent  history,  nor  my  own  desire  for  meas- 
ures that  would  help  bring  that  period  to  a  close. 

The  heart  of  our  problem  in  recent  years  has  been  a  general  un- 
willingness, or  a  lack  of  political  will  to  bring  these  excessive  Fed- 
eral deficits  under  control.  There  has  been  a  reluctance,  under- 
standable in  view  of  the  political  forces,  to  tackle  the  issue  of  bur- 
geoning entitlements  programs.  There  has  been  an  almost  equal  re- 
luctance to  tackle  programs  popular  with  individual  constituency 
groups  such  as  agriculture  or  veterans. 

These  problems  have  been  reinforced  by  the  savings  and  loan  de- 
bacle and  the  necessity  for  a  costly  bailout  and,  of  course,  there  has 
been  a  general  unwillingness  to  raise  taxes,  save  perhaps  on  the 
well-to-do,  sufficient  to  pay  for  our  domestic  programs,  the  national 
defense,  and  the  servicing  of  the  debt. 

To  coin  a  phrase,  Mr.  Chairman,  the  real  solution  is  to  just  say 
no  to  these  excessive  deficits  and  to  demonstrate  the  political  will 
either  to  raise  taxes  or  reduce  programs.  I  need  not  remind  you 
that  as  a  Nation  we  have  lacked  that  political  will.  That  brings  us 
to  the  proposed  balanced  budget  amendment. 

On  balance,  that  amendment  would  add  to  our  problems.  Rather 
than  being  a  solution,  it  is  a  reflection  of  the  difficulty  of  just  say- 
ing no,  and  the  quest  for  some  symbol  that  would  suggest  we  are 
prepared  some  day  to  face  up  to  the  budgetary  challenges  that  we 
are  unwilling  to  face  today. 

At  base,  the  balanced  budget  amendment  is  a  reflection  of  an  un- 
willingness to  face  the  simple  facts  that  I  outlined  earlier.  It  is  an 
evasion  of  the  real  issues.  I  shall  attempt  to  show  that  the  amend- 
ment has  virtually  no  substantive,  as  opposed  to  symbolic,  merit. 
Indeed,  the  supposed  cure  may  be  worse  than  the  disease. 

What  are  its  defects?  In  the  time  available,  I  shall  suggest  that 
there  are  three:  one,  it  does  not  make  economic  sense;  two,  it  does 
not  make  budgetary  sense;  three,  it  does  not  make  technical  sense. 

First,  why  does  it  not  make  economic  sense?  Quite  simply,  we  do 
not  and  should  not  strive  to  balance  the  budget  under  all  economic 
conditions.  What  we  should  strive  for  is  to  avoid  structural  deficits. 

In  other  words,  we  should  seek,  as  was  outlined  at  the  very  in- 
ception of  the  Office  of  Management  and  Budget  in  the  earlier  sev- 
enties by  the  Nixon  administration,  to  balance  the  high  employ- 
ment budget.  However,  in  periods  of  recession,  as  unemplojrment 
rises,  we  should  not  seek  to  achieve  actual  balance,  for  that  would 
do  further  damage  to  the  economy. 

To  raise  taxes  or  to  cut  spending  in  periods  of  recession  means 
that  we  forfeit  fiscal  policy  as  an  instrument  of  economic  stabiliza- 
tion. Indeed,  we  would  turn  fiscal  policy  into  an  instrument  of  eco- 
nomic destabilization. 

To  cite  a  current  example,  since  June  1990,  the  American  econ- 
omy has  been  performing  somewhat  feebly.  Until  recently,  it  had 
a  subpar  recovery  from  the  recession  that  started  in  the  summer 
of  1990  under  these  conditions,  would  we  really  want  to  take  action 
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IS  opposed  to  expressing  such  desires  that  would  fully  eliminate 
;he  deficit  either  by  raising  taxes  or  by  further  cutting  programs? 
rhat  would  be  tantamount  to  seeking  to  achieve  a  substantial 
structural  surplus  under  conditions  of  recession.  I  submit  that,  ir- 
•espective  of  bold  talk,  few  would  seriously  wish  to  take  action  ei- 
her  so  reckless  or  so  quixotic. 

To  make  the  point  more  dramatically,  would  we,  in  the  event  of 
I  serious  recession,  wish  to  drive  the  national  economy  through  fis- 
;al  trials  even  more  formidable  and  even  more  vexatious  than  the 
state  of  California  has  experienced  in  recent  years? 

Members  of  Congress  might  well  examine  the  experience  of  the 
California  Legislature  and  ask  themselves  whether  they  would 
vish  to  subject  themselves,  or  even  their  successors,  to  similar  tur- 
noil  in  future  years. 

Second,  why  would  the  proposed  amendment  make  no  budgetary 
lense?  Quite  simply,  it  would  result  in  an  allocation  of  Grovemment 
spending  increasingly  lopsided  and  ill-suited  to  the  Nation's  needs. 

Why  is  this  the  case?  Again,  simply  put,  it  is  extremely  difficult, 
f  it  is  possible  at  all,  to  cut  significantly  the  entitlements  programs 
vhich  drive  higher  budget  deficits.  Indeed,  it  is  almost  certainly 
mpossible  to  reduce  entitlements  programs  quickly  and  without 
ubstantial  preparation  in  order  to  deal  with  an  unanticipated 
(udget  shortfall. 

As  a  result,  reductions  have  to  fall  on  a  relatively  small  propor- 
ion  of  the  budget,  which  we  used  to  call  controllables,  and  which 
s  now  labeled  discretionary  spending.  Indeed,  since  raising  taxes, 
Lside  from  such  fringe  taxes  as  sin  taxes,  is  virtually  a  no-no,  and 
ince  resistance  to  cutting  entitlements  programs,  particularly  cut- 
ing  them  for  the  purpose  of  rapid  budget  adjustment,  is  very 
[reat,  inevitably  the  attempt  to  achieve  a  balanced  budget  will  fall 
m  that  relatively  small  portion  of  the  budget  which  is  discretionary 
pending,  and  of  which  defense  expenditures  is  by  far  the  largest 
omponent. 

Even  in  the  1980's,  and  even  in  the  absence  of  the  balanced 
(udget  amendment,  as  budget  deficits  rose  to  a  higher  level,  de- 
ense  spending  became  an  early  casualty.  Even  the  Reagan  admin- 
stration  was  unable  to  achieve  its  intended  defense  buildup,  not 
>ecause  of  a  requirement  to  balance  the  budget,  but  because  of  the 
lesire  to  limit  the  rising  deficits. 

Defense  spending,  which  was  intended  to  increase  until  the  end 
if  the  Reagan  administration,  reached  its  peak  in  real  terms  in  fis- 
al  year  1985.  It  has  been  declining  ever  since. 

Without  an  effective  mechanism  to  deal  with  the  uncontrollables, 
he  entitlement  programs,  the  balanced  budget  amendment  could 
mly  make  the  problem  worse.  Though  one  would  chop  away,  no 
loubt,  at  other  discretionary  spending.  Defense  spending  would  un- 
Lvoidably  be  the  principal  sufferer.  Indeed,  given  the  existing 
Lsymmetrical  structure  of  the  Federal  budget,  in  which  all  of  the 
(ressures  go  in  the  same  direction,  skewed,  as  Secretary  Perry  in- 
licated,  a  balanced  budget  requirement,  if  taken  seriously,  would 
nstall  a  veritable  machine  for  the  repeated  reduction  of  defense 
pending  year  after  year. 

Indeed,  given  the  many  individuals  who  support  or  profess  to 
upport  a  strong  national  defense,  I  have  been  astonished  that  so 


116 

many  appear  to  be  advocates  of  the  balanced  budget  amendment, 
given  its  dire  consequences  for  our  defense  posture.  Either  they  do 
not  understand  these  consequences,  or  conceivably  they  are  just 
posturing. 

In  this  respect,  I  also  find  it  ironical,  if  useful  in  this  case,  that 
among  the  sternest  opponents  of  the  balanced  budget  amendment 
are  some  of  those  most  eager  to  see  defense  spending  slashed. 

Mr.  Chairman,  perhaps  this  Nation  will  not  require  a  Depart- 
ment of  Defense  beyond  the  year  2000.  Nevertheless,  why  build 
into  the  Constitution  a  mechanism  that  relentlessly  propels  us  to- 
ward its  dismantling.  Perhaps  this  Nation  will  not  need  an  intel- 
ligence program.  Perhaps  it  will  not  need  the  Coast  Guard.  Per- 
haps it  will  not  need  the  FBI.  These  are  all  parts  of  discretionary 
spending. 

Third,  Mr.  Chairman,  why  would  a  balanced  budget  amendment 
make  little  technical  sense?  Briefly,  it  would  impose  upon  all  of  us 
a  fiscal  straitjacket  that  even  its  firmest  advocates  would  find  not 
only  uncomfortable,  but  insufferable.  Neither  the  executive  nor  the 
Congress  would  in  practice  be  willing  to  live  with  a  strict  adher- 
ence to  the  annually  balanced  budget.  The  amendment  would  not 
work  in  the  way  it  is  supposed  to  work.  A  rush  would  be  on  to  find 
new  and  sometimes  ingenious  ways  of  escaping  from  the  con- 
straints of  the  annually  balanced  budget  requirement. 

I  can  recall  in  the  fiscal  years  1970  and  1971  budgets,  the  Con- 
gress sought  to  impose  a  ceiling  on  outlays.  The  Bureau  of  the 
Budget  then  had  the  good  fortune  to  administer  that  ceiling.  Some 
exemptions  had  initially  been  built  into  the  ceiling,  as,  for  example, 
the  large  entitlement  programs  such  as  Social  Security. 

With  the  passage  of  time,  more  and  more  such  exemptions  were 
secured,  especially  as  they  came  to  impinge  on  the  interest  of  im- 
portant constituency  groups.  Legislation  was  being  passed  that  in- 
cluded stated  exceptions  to  the  outlay  ceiling.  It  was  remarked  that 
the  outlay  ceiling  was  made  of  rubber.  Whenever  a  program  was 
impacted,  the  ceiling  gave  way  to  the  upward  pressure.  After  a 
while,  it  became  simply  a  joke,  and  was  ultimately  abandoned. 

Consider,  Mr.  Chairman,  the  many  and  ingenious  devices  that 
helped  to  avoid  a  Gramm-Rudman  sequester.  Moreover,  Mr.  Chair- 
man, in  recent  years  I  have  noted  the  practice — is  it  the  growing 
practice? — of  simply  defining  programs  off-budget.  Does  defining  a 
program  off-budget  rather  than  on-budget  affect  either  real  budg- 
etary activity  or  the  fiscal  impact  of  the  budget?  No;  it  simply  af- 
fects the  rather  artificial  scorekeeping. 

Rest  assured,  Mr.  Chairman,  that  a  legislated  required  for  an  an- 
nually balanced  budget  would  result  in  the  growth  of  such  tricks. 
I  might  add,  the  welcome  growth  of  such  tricks,  because  it  might 
permit  us  to  live  with  what  would  otherwise  be  intolerable  con- 
straints. 

Without  question,  the  balanced  budget  amendment  would  in- 
creasingly lead  us  into  playing  such  games  and  engaging  in  such 
subterfuges.  I  do  not  think  the  public  would  be  well-served  by  en- 
couraging such  chicanery. 

In  this  statement,  Mr.  Chairman,  I  have  concentrated  on  those 
economic  and  budgetary  elements  with  which  I  have  had  consider- 
able experience  and  familiarity.  I  should  like  to  add,  even  though 
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I  believe  that  you  will  be  receiving  expert  testimony  from  others, 
that  I  do  not  believe  that  we  should  clutter  up  the  American  Con- 
stitution, whose  great  genius  lies  in  its  breadth  and  generality, 
with  a  technical  policy  prescription  or  proscription  which  is  inher- 
ently ambiguous.  Inevitably,  it  will  leaa  to  continuing  debate,  to  a 
search  for  methods  of  evasion,  and  in  all  probability  to  endless  liti- 
gation. 

I  could  well  understand,  Mr.  Chairman,  that  if  the  fiscal  situa- 
tion were  still  deteriorating,  if  deficits  were  continuing  to  rise  dan- 
gerously, if  the  national  debt  were  continuing  to  grow  in  relation 
to  the  gross  domestic  product,  and  as  a  consequence  we  were  hav- 
ing increasing  difficulty  in  servicing  the  national  debt,  then  one 
might  be  willing  to  turn  to  this  amendment  as  a  desperate,  if 
nonrational,  attempt  to  grapple  with  such  problems.  It  might  con- 
ceivably be  justified  as  a  final  despairing  action  in  extremis. 

However,  that  is  not  our  situation  today.  The  Federal  deficit  is 
now  receding  both  in  absolute  terms  and  in  relation  to  the  gross 
domestic  product.  The  cost  of  bailing  out  savings  and  loan  institu- 
tions has  fallen  sharply.  GDP  and  tax  receipts  are  again  happily 
rising.  Federal  expenditures  are  falling  relative  to  the  GDP.  The 
public  interest  in  the  deficit  issue  is  receding,  and  thus  the  pres- 
sure to  do  something,  anything,  is  abating. 

We  now  have  the  opportunity  to  face  our  fiscal  problems  in  a  re- 
sponsible way.  Let  us  not  do  something  that  is  arbitrary  and  self- 
defeating. 

Mr.  Chairman,  I  recognize  there  is  widespread  public  disenchant- 
ment with  Government.  I  recognize  the  various  political  pressures 
that  have  made  the  proposed  amendment  an  attractive  political  ve- 
hicle irrespective  of  its  severe  defects  on  substantive  grounds,  but 
Mr.  Chairman,  embracing  this  particular  political  nostrum  is  not 
an  appropriate  response  to  our  fiscal  situation.  Indeed,  it  will  only 
add  to  our  problems.  Since  public  concern  and  public  pressure  are 
now  abating,  it  will  be  easier  to  do  the  right  thing. 

PREPARED  STATEMENT 

Mr.  Chairman,  this  amendment  is  a  bad  idea  whose  time,  I  trust, 
has  now  passed. 
Mr.  Chairman,  that  completes  my  prepared  remarks, 
[The  statement  follows:] 

Statement  of  James  Schlesinger 

Mr.  Chairman,  Members  of  the  Committee:  I  am  delighted  and  honored  to  testify 
before  you  this  morning.  I  realize  that  it  is  a  rare  event,  when  witnesses  are  invited 
to  appear  before  the  full  Appropriations  Committee.  But  the  subject  of  the  proposed 
Balanced  Budget  Amendment  is  a  critical  one.  It  goes  to  the  very  heart  of  the  ability 
of  this  government  effectively  to  function,  rationally  to  allocate  its  resources,  and 
even  to  deliver  what  it  ostensibly  promises  to  deliver. 

Mr.  Chairman,  I  tnist  that  my  own  record  with  respect  to  the  need  for  fiscal  re- 
sponsibility is  sufficiently  long-standing  that  I  need  not  dwell  upon  my  own  unhap- 
piness,  if  not  abhorrence,  regarding  the  reckless  way  in  which  we  have  conducted 
our  fiscal  affairs  for  much  of  the  last  fifteen  years.  In  1981  I  was  among  the  first 
to  point  out  the  need  to  reduce  deficits  that  would  result  from  the  combination  of 
deep  tax  cuts  and  rapid  expansion  of  defense  expenditures — and  that  such  resulting 
deficits  would  ultimately  undermine  the  defense  buildup  itself.  Even  earlier,  in 
1970,  when  I  served  as  Deputy  Director  of  the  old  Bureau  of  the  Budget,  I  had  testi- 
fied on  the  prospectively  crippling  budgetary  effects  of  open-ended  entitlements  pro- 
grams. Thus,  I  trust  that  I  shall  not  have  to  reiterate  my  own  misgivings  regarding 
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the  fiscal  irresponsibility  that  has  regrettably  marked  much  of  our  recent  history — 
nor  my  own  desire  for  measures  that  would  help  bring  that  period  to  a  close. 

The  heart  of  our  problem  in  recent  years  has  been  a  general  unwillingness — a 
lack  of  political  will — to  bring  these  excessive  federal  deficits  under  control.  There 
has  been  a  reluctance,  understandable  in  view  of  the  political  forces,  to  tackle  the 
issue  of  burgeoning  entitlements  programs.  There  has  been  an  almost  equal  reluc- 
tance to  tackle  programs  popular  with  individual  constituency  groups  such  as  agri- 
culture or  veterans.  These  problems  have  been  reinforced  by  the  Savings  and  Loan 
debacle  and  the  necessity  for  a  costly  bailout.  And,  of  course,  there  has  been  a  gen- 
eral unwillingness  to  raise  taxes  (save  perhaps  on  the  well-to-do)  sufficient  to  pay 
for  our  domestic  programs,  the  national  defense,  and  the  servicing  of  the  debt. 

To  coin  a  phrase,  Mr.  Chairman,  the  real  solution  is — to  Just  Say  No!  to  these 
excessive  deficits — and  to  demonstrate  the  political  will  either  to  raise  taxes  or  re- 
duce programs.  I  need  not  remind  you  that  as  a  nation  we  have  lacked  that  political 
will. 

That  brings  us  to  the  proposed  Balanced  Budget  Amendment.  On  balance  that 
amendment  would  add  to  our  problems.  Rather  than  being  a  solution,  it  is  a  reflec- 
tion of  the  difficulty  of  Just  Saying  No — and  the  quest  for  some  symbol  which  sug- 
gests we  are  prepared  someday  to  face  up  to  the  budgetary  challenges  that  we  are 
unwilling  to  face  today.  At  base,  the  Balanced  Budget  Amendment  is  a  reflection 
of  an  unwillingness  to  face  the  simple  facts  that  I  outlined  earlier.  It  is  an  evasion 
of  the  real  issues.  I  shall  attempt  to  show  that  the  Amendment  has  virtually  no  sub- 
stantive, as  opposed  to  symbolic,  merit.  Indeed,  the  supposed  cure  may  be  worse 
than  the  disease. 

What  are  its  defects?  In  the  time  available  I  shall  suggest  that  there  are  three: 
(1)  It  does  not  make  economic  sense;  (2)  It  does  not  make  budgetary  sense;  and  (3) 
It  does  not  make  technical  sense. 

One,  why  does  it  not  make  economic  sense?  Quite  simply,  we  do  not  and  should 
not  strive  to  balance  the  budget  under  all  economic  conditions.  What  we  should 
strive  for  is  to  avoid  structural  deficits.  In  other  words,  we  should  seek,  as  was  out- 
lined at  the  very  inception  of  the  Office  of  Management  and  Budget  in  the  early 
seventies  by  the  Nixon  Administration,  to  balance  the  high-employment  budget. 
However,  in  periods  of  recession,  as  unemployment  rises,  we  should  not  seek  to 
achieve  actual  balance — for  liiat  would  do  further  damage  to  the  economy.  To  raise 
taxes  or  to  cut  spending  in  periods  of  recession  means  that  we  forfeit  fiscal  policy 
as  an  instrument  of  economic  stabilization.  Indeed  we  would  turn  fiscal  policy  into 
an  instrument  of  economic  de-stabilization. 

To  cite  a  current  example,  since  June  of  1990  the  American  economy  has  been 
performing  somewhat  feebly.  Until  recently  it  had  a  sub-par  recovery  from  the  re- 
cession that  started  in  the  Summer  of  1990.  Under  these  conditions,  would  we  really 
want  to  take  action  (as  opposed  to  expressing  such  desires)  that  would  fiilly  elimi- 
nate the  deficit  either  by  raising  taxes  or  by  further  cutting  programs?  That  would 
be  tantamount  to  seeking  to  achieve  a  substantial  structural  surplus  under  condi- 
tions of  recession.  I  submit  that,  irrespective  of  bold  talk,  few  woiild  seriously  wish 
to  take  action  either  so  reckless  or  so  quixotic. 

To  make  the  point  more  dramatically,  would  we  in  the  event  of  a  serious  recession 
wish  to  drive  the  national  economy  through  fiscal  trials  even  more  formidable  and 
more  vexatious  than  the  State  of  Califorma  has  experienced  in  recent  years.  Mem- 
bers of  Congress  might  well  examine  the  experience  of  the  California  Legislature 
and  ask  themselves  whether  they  would  wish  to  subject  themselves  to  similar  tur- 
moil in  future  years. 

Two,  why  would  the  proposed  Amendment  make  no  budgetary  sense?  Quite  sim- 
ply, it  would  result  in  an  allocation  of  government  spending  increasingly  lopsided 
and  ill-suited  to  the  nation's  needs.  Why  is  this  the  case?  Again,  simply  put,  it  is 
extremely  difficult,  if  it  is  possible  at  all,  significantly  to  cut  the  entitlements  pro- 
grams which  drive  our  budget  deficit.  Indeed,  it  is  almost  certainly  impossible  to  re- 
duce entitlements  programs  quickly — and  without  substantial  preparation — in  order 
to  deal  with  an  unanticipated  budgetary  shortfall.  As  a  result  reductions  have  to 
fall  on  a  relatively  small  proportion  of  the  budget  which  we  used  to  call 
"controllables"  and  which  is  now  labeled  discretionary  spending.  Indeed,  since  rais- 
ing taxes  (aside  from  such  fringe  taxation  as  sin  taxes)  is  virtually  a  no-no,  and 
since  resistance  to  cutting  entitlements  programs,  particularly  cutting  them  for  the 
purpose  of  rapid  budget  adjustment,  is  very  great,  inevitably  the  attempt  to  achieve 
a  balanced  budget  v/ill  fall  on  that  relatively  small  portion  of  the  budget  which  is 
discretionary  spending — and  of  which  defense  expenditures  is,  by  far,  the  largest 
component. 

Even  in  the  1980's  and  even  in  the  absence  of  the  Balanced  Budget  Amendment, 
as  budget  deficits  rose  to  a  higher  level,  defense  spending  became  an  early  casualty. 
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Even  the  Reagan  Administration  was  unable  to  achieve  its  intended  defense  build- 
up, not  because  of  a  requirement  to  balance  the  budget,  but  because  of  the  desire 
to  limit  the  rising  deficits.  Defense  spending  reached  its  peak  in  real  terms  in  fiscal 
year  1985.  It  has  been  declining  ever  since. 

Without  an  effective  mechanism  to  deal  with  the  "uncontrollables" — the  entitle- 
ment programs — the  Balanced  Budget  Amendment  could  only  make  the  problem 
worse.  Though  one  would  chop  away,  no  doubt,  at  other  discretionary  spending,  de- 
fense spending  would  unavoidably  be  the  principal  sufferer.  Indeed,  given  the  exist- 
ing asymmetrical  structure  of  the  federal  budget  (in  which  all  of  the  pressures  go 
in  the  same  direction),  a  balanced  budget  requirement,  if  taken  seriously,  would  in- 
stall a  veritable  machine  for  the  repeated  reduction  of  defense  spending,  year  after 
year.  Indeed,  given  the  many  individuals  who  support — or  profess  to  support — a 
strong  national  defense,  I  have  been  astonished  that  so  many  appear  to  be  advo- 
cates of  the  Balanced  Budget  Amendment — given  its  dire  consequences  for  our  de- 
fense posture.  Either  they  do  not  understand  these  consequences  or,  conceivably, 
they  are  just  posturing.  In  this  respect,  I  also  find  it  ironical,  if  useful  in  this  case, 
that  among  the  sternest  opponents  of  the  Balanced  Budget  Amendment  are  some 
of  those  most  eager  to  see  defense  spending  slashed. 

Mr.  Chairman,  perhaps  this  nation  will  not  require  a  Department  of  Defense  be- 
yond the  year  2000.  Nevertheless,  why  build  into  the  Constitution  a  mechanism  that 
relentlessly  propels  us  toward  its  dismantling? 

Three,  why  would  a  Balanced  Budget  Amendment  make  little  technical  sense? 
Briefly,  it  would  impose  upon  all  of  us  a  fiscal  straitjacket  that  even  its  firmest  ad- 
vocates would  find  not  only  uncomfortable,  but  insufferable.  Neither  the  Executive 
nor  the  Congress  would  in  practice  be  prepared  to  live  with  a  strict  adherence  to 
the  annually  balanced  budget.  The  Amendment  would  not  work  in  the  way  it  is  sup- 
posed to  work.  A  rush  would  be  on  to  find  new,  and  sometimes  ingenious,  ways  of 
escaping  fi-om  the  constraints  of  the  annually  balanced  budget  requirement. 

I  can  recall  in  the  fiscal  year  1970  and  1971  budgets  the  Congress  sought  to  im- 
pose a  ceiling  on  outlays.  The  Bureau  of  the  Budget  then  had  the  good  fortune  to 
administer  that  ceiling.  Some  exemptions  had  initially  been  built  into  the  "ceiling" — 
as,  for  example,  the  large  entitlement  programs  such  as  Social  Security.  With  the 
passage  of  time  more  and  more  such  exemptions  were  secured — especially  as  they 
came  to  impinge  on  the  interests  of  important  constituency  groups.  Legislation  was 
being  passed  that  included  stated  exceptions  to  the  outlay  ceiling.  It  was  remarked 
that  the  outlay  ceiling  was  made  of  rubber;  whenever  a  program  was  impacted,  the 
ceiling  gave  way  to  the  upward  pressure.  After  a  while,  it  became  simply  a  joke — 
and  was  ultimately  abandoned. 

Consider  the  many  and  ingenious  devices  that  helped  to  avoid  a  Gramm-Rudman 
sequester.  Moreover,  Mr.  Chairman,  in  recent  years  I  have  noted  the  practice — is 
it  the  growing  practice? — of  simply  defining  programs  as  "off  budget".  Does  defining 
a  program  as  "off  budget"  rather  than  "on  budget"  affect  either  real  budgetary  activ- 
ity or  the  fiscal  impact  of  the  budget?  No,  it  simply  affects  the  rather  artificial 
scorekeeping. 

Rest  assured  that  a  legislated  requirement  for  an  annually  balanced  budget  would 
result  in  the  growth  of  such  tricks.  I  might  add — the  welcome  growth  of  such  tricks, 
because  it  might  permit  us  to  live  with  what  would  otherwise  be  intolerable  con- 
straints. Without  question,  the  Balanced  Budget  Amendment  would  increasingly 
lead  us  into  playing  such  games  and  engaging  in  such  subterfuges.  I  do  not  think 
that  the  public  would  be  well  served  by  encouraging  such  chicanery. 

In  this  statement  I  have  concentrated,  Mr.  Chairman,  on  those  economic  and 
budgetary  elements  with  which  I  have  had  considerable  experience  and  familiarity. 
I  should  like  to  add,  even  though  I  believe  that  you  will  be  receiving  expert  testi- 
mony from  others,  that  I  do  not  believe  that  we  should  clutter  up  the  American  Con- 
stitution, whose  great  genius  lies  in  its  breadth  and  generality,  with  a  technical  pol- 
icy prescription  (or  proscription)  which  is  inherently  ambiguous.  Inevitably  it  would 
lead  to  continuing  debate,  to  a  search  for  methods  of  evasion,  and  in  all  probability 
to  endless  litigation.  I  could  well  understand,  Mr.  Chairman,  that  if  the  fiscal  situa- 
tion were  still  deteriorating,  if  deficits  were  continuing  to  rise  dangerously,  if  the 
National  Debt  were  continuing  to  grow  in  relation  to  the  Gross  Domestic  Product, 
and,  as  a  consequence,  we  were  having  increasing  difficulty  in  servicing  the  Na- 
tional Debt,  then  one  might  be  willing  to  turn  to  this  Amendment  as  a  desperate, 
if  non-rational,  attempt  to  grapple  with  such  problems.  It  might  conceivably  be  justi- 
fied as  a  final,  despairing  action  in  extremis. 

However,  that  is  not  our  situation  today.  The  federal  deficit  is  now  receding  both 
in  absolute  terms  and  in  relation  to  the  Gross  Domestic  Product.  The  cost  of  bailing 
out  Savings  and  Loan  institutions  has  fallen  sharply.  GDP  and  tax  receipts  are 
again  happily  rising.  Federal  expenditures  are  falling  relative  to  the  GDP.  The  pub- 
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lie  interest  in  the  deficit  issue  is  receding — and  thus  the  pressure  to  do  something — 
anything — is  abating.  We  now  have  the  opportunity  to  face  our  fiscal  problems  in 
a  responsible  way.  Let  us  not  do  something  that  is  arbitrary  and  self-defeating. 

Mr.  Chairman,  I  recognize  there  is  widespread  public  disenchantment  with  gov- 
ernment. I  recognize  the  various  political  pressures  that  have  made  the  proposed 
Amendment  an  attractive  political  vehicle,  irrespective  of  its  severe  defects  on  sub- 
stantive grounds.  But,  Mr.  Chairman,  embracing  this  particular  political  nostrum 
is  not  an  appropriate  response  to  our  fiscal  situation.  Indeed,  it  will  only  add  to  our 
problems.  Since  public  concern  and  public  pressure  are  now  abating,  it  will  be  easier 
to  do  the  right  thing.  Mr.  Chairman,  this  Amendment  is  a  bad  idea,  whose  time, 
I  trust,  has  now  passed. 

Thank  you  for  your  attention.  I  shall  be  happy  to  respond  to  any  questions  the 
members  of  this  committee  may  have. 

Dr.  SCHLESINGER.  I  have  reflected  this  morning  not  about  the  fu- 
ture but  about  the  past.  Both  Secretary  Perry's  statement  and 
mine  concentrated  on  the  consequences  in  the  future,  but  I  have 
been  reflecting  this  morning  on  what  would  have  been  the  con- 
sequences if  we  had  this  requirement  in  the  past. 

Let  me  suggest  that  we  would  have  had  great  difficulty  winning 
World  War  II.  I  know  that  there  is  a  tendency  to  exaggerate,  to  en- 
gage in  hyperbole.  This  is  not  intended  to  be  melodramatic,  Mr. 
Chairman. 

But  you  will  recall  that  the  turning  point  in  the  Pacific  war  was 
the  Battle  of  Midway.  The  ships,  the  carriers  that  won  the  Battle 
of  Midway  were  built  as  a  result  of  deficit  spending  during  the  lat- 
ter part  of  the  1930's.  It  was  the  sequence  of  legislation  on  naval 
construction  under  conditions  of  severe  deficit  that  were  embodied 
in  the  Vinson-Trammell  legislation. 

At  Midway  the  battle  was  won  by  the  Yorktown,  launched  in 
1937  after  that  legislation,  the  Enterprise  launched  in  1938,  and 
the  Hornet  in  1941.  Those  ships  would  not  have  been  available 
under  strict  interpretation  of  this  amendment. 

Even  the  Battle  of  the  Coral  Sea  might  have  been  lost  in  the  Pa- 
cific war.  To  be  sure,  we  had  the  Lexington,  which  was  an  old  car- 
rier, the  Lady  Lex  that  was  lost  in  the  Battle  of  the  Coral  Sea.  It 
had  been  launched  in  1927.  It  was  sunk. 

In  1937  we  launched  the  Yorktown,  and  it  was  these  later  ships 
that  won,  turned  the  Pacific  war.  Indeed,  Mr.  Chairman,  almost  all 
of  the  capital  ships  of  the  U.S.  Navy  had  been  laid  down  before  the 
end  of  1941,  all  of  our  battleships  and  virtually  all  of  our  carriers, 
the  Iowa  class,  most  of  the  Essex  class,  and  the  like. 

Mr.  Chairman,  I  point  this  out  because  this  Nation  was  not  at 
war  until  December  8,  1941,  and  the  relief  that  was  provided  in 
this  amendment  would  not  have  been  applicable  until  December  8, 
1941. 

If  I  might  continue  for  a  moment,  Mr.  Chairman,  since  World 
War  II  we  have  been  in  many  wars.  We  have  had  no  declarations 
of  war.  We  would  have  had  our  difficulties  in  sustaining  under  this 
amendment  the  array  of  forces  that  stood  up  to  the  Soviet  Union 
during  the  cold  war.  We  would  have  had  our  difficulties,  indeed  it 
would  have  probably  been  impossible  under  this  amendment  to  put 
together  the  force  structure  that  won  the  gulf  war. 

We  are  dealing  here  with  consequences  in  the  future  that  we  get 
a  clue  to  by  looking  at  what  the  consequences  would  have  been  in 
the  past. 
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Thank  you,  Mr.  Chairman,  for  you  indulgence  in  letting  me  make 
those  few  additional  comments. 

Chairman  Byrd.  Thank  you  very  much.  Dr.  Schlesinger.  I  am  al- 
most persuaded  to  end  the  hearing  right  here,  because  I  think  you 
have  sounded  the  note  of  history. 

Napoleon  said,  let  my  son  read  and  reflect  often  upon  history.  "It 
is  the  only  true  philosophy." 

The  recent  history  that  you  have  recalled  to  us  is  part  of  the 
lives  of  a  good  many  of  us,  myself  included.  Roosevelt  could  not 
have  dealt  with  the  severe  economic  problems  of  this  country  dur- 
ing the  Great  Depression  had  this  amendment  been  in  place.  He 
had  to  borrow  money  to  get  the  country  off  its  back.  Millions  of 
Americans  walked  the  streets  and  back  alleys  of  cities  and  the 
country  regions  looking  for  work  and  could  find  none. 

But  he  borrowed  money  to  lift  a  prostrate  country  to  its  feet  and 
to  put  Americans  back  to  work  so  that  the  farmer  could  pay  off  the 
mortgage,  put  a  new  roof  on  the  bam,  send  his  children  to  school, 
and  put  money  in  the  bank. 

Jefferson  could  not  have  made  the  Louisiana  Purchase  in  1803. 
Napoleon  offered  him  the  bargain,  827,000  square  miles  of  terri- 
tory— three  times  as  much  territory  as  was  in  the  13  original 
States — all  for  $15  million,  2V2  cents  an  acre.  I  am  glad  that  Jeffer- 
son was  inclined  to  borrow  that  money  or  else  we  probably  would 
never  have  had  that  land  stretching  from  the  Gulf  of  Mexico  to  the 
Canadian  border,  from  the  Mississippi  River  to  the  Rockies. 

Well,  you  have  injected  this  serious  note,  as  I  say,  of  history.  Not 
a  lot  of  people  are  acquainted  with  history  any  more.  They  do  not 
read  Muzzey  in  the  8th  grade  and  9th  grade  and  10th  grade  like 
[  read  it.  "History,  with  all  her  volumes  vast,  hath  but  one  page." 

You  point  out  that  raising  taxes  or  cutting  spending  in  a  period 
of  recession  means  forfeiting  fiscal  policy  as  a  tool  of  economic  sta- 
bilization. You  cite  the  difficulties  that  the  State  of  California  has 
faced  as  a  pertinent  example. 

If  a  constitutional  balanced  budget  amendment  were  passed  and 
an  unfortunate  recession  were  then  to  occur  and  an  earthquake 
were  to  occur  what  effect  would  the  amendment  have  on  Govern- 
ment programs,  on  Government  contracts?  What  would  be  the  rip- 
ple effect  that  that  impact  would  have  on  the  general  economy? 

How  would  that  affect  all  of  these  very  young  minds  and  lovely 
faces  that  are  sitting  out  here  behind  you  this  afternoon?  You 
might  wish  to  take  a  look  on  each  side.  Dr.  Schlesinger,  You  have 
a  lot  of  young  people  listening.  So,  would  you  care  to  answer  that 
question  now? 

Dr.  Schlesinger.  Yes,  sir;  may  I  start  with  a  minor  aspect, 
which  was  the  earthquake  and  its  consequences.  Under  this 
amendment  the  Congress  could  not  add  the  $8  or  $9  or  $10  billion, 
I  forget  the  exact  sum,  that  it  has  appropriated  to  help  California 
in  this  natural  disaster  because  there  would  be  no  leeway. 

More  broadly,  as  you  know  the  California  Legislature  has  had  to 
go  through  considerable  turbulence  in  affecting  a  balanced  budget 
over  recent  years.  Each  time  it  is  a  perils  of  Pauline  situation  with 
regard  to  whether  or  not  they  will  come  out  with  an  agreement  and 
satisfy  California  law. 
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The  U.S.  Congress  has  faced,  over  the  course  of  the  last  decade, 
repeated  attempts  to  cut  discretionary  spending,  and  entitlement 
programs.  It  has  found  it,  to  say  the  least,  quite  difficult. 

What  this  amendment  would  require  would  be  that  in  a  hypo- 
thetical period  of  recession  we  would  substantially  reduce  Federal 
spending  on  balance.  We  would  have  to  cut,  under  those  cir- 
cumstances, with  vehement  protests  under  these  conditions  of  fall- 
ing income  from  all  of  the  voters  out  there,  and  we  would  have  lo 
raise  taxes  just  at  the  moment  that  they  should  not  be  raised,  fur- 
ther reducing  individual  and  corporate  spending. 

So,  the  effect  of  this  would  be  to  intensify  the  problems  and  pro- 
long the  problems  that  had  started  someplace  else  and  were  re- 
flected in  that  immediate  condition  of  recession.  I  do  not  think  that 
wise  policy. 

Chairman  Byrd.  Very,  very  well  said. 

Dr.  SCHLESINGER.  Might  I  add  one  thing  more  in  that  respect, 
Mr.  Chairman,  about  your  earlier  comments? 
Chairman  Byrd.  Yes,  certainly. 

Dr.  SCHLESINGER.  Of  course,  much  of  the  New  Deal  would  not 
have  been  put  on  the  books  if  this  amendment  were  there.  But  for 
your  other  colleagues  on  the  other  side  of  the  aisle,  I  might  point 
out  that  the  Reagan  tax  reductions  could  not  have  occurred  either.  . 
So,  this  would  restrict  the  glories,  as  it  were  of  each  party. 

There  is  an  outlet  if  60  percent  of  both  Houses  of  the  Congress 
were  to  vote  to  allow  a  deficit.  Indeed,  some  of  these  things  might 
be  permitted.  But  I  think  that  you  will  find,  you  and  your  col- 
leagues would  find,  Mr.  Chairman,  that  voting  cloture  would  be  a 
relatively  simple  matter  compared  to  getting  your  colleagues  to 
stand  up  on  the  floor  and  vote  for  a  deficit.  Voting  cloture  would 
simply  be  a  cinch  relative  to  the  escape  procedures  under  this  act. 
Chairman  Byrd.  You  are  right,  and  a  careful  examination  of  the 
rollcalls  that  have  occurred  over  the  past  few  years  would  bear  out 
what  you  have  said. 

In  your  role  on  the  board  of  directors  of  the  Mitre  Corp.,  you  are 
qualified  to  comment  on  the  effect  that  this  amendment  would 
have  on  the  defense  industrial  base.  How  would  you  assess  the  po- 
tential damage  to  the  industrial  base,  particularly  the  research  and 
development  sector? 

Dr.  SCHLESINGER.  Mr.  Chairman,  inevitably  the  defense  budget 
would  shrink.  The  Department  of  Defense  will  have  to  decide  how 
it  will  take  that  shrinkage  with  the  acceptance  of  Congress.  And 
you  know  well,  Mr.  Chairman,  that  frequently  the  Congress  objects 
to  reductions  in  infrastructure  or  reductions  in  the  Reserves. 

And,  therefore,  much  more  would  have  to  fall  upon  the  active 
duty  forces  or  on  the  R&D,  operations  and  maintenance  programs, 
and  on  procurement.  And  we  would  find,  I  think,  that  those  pro- 
grams would  go  down  much  more  rapidly  than  would  the  others. 
In  the  case  of  R«&D,  which  the  Mitre  Corp.,  is  engaged  in,  we 
would  see  substantial  declines.  We  would  see  inevitably  a  shrink- 
age of  the  national  capabilities  to  push  forward  in  the  defense  area 
and  provide  the  technical  edge  that  for  example  gave  us  so  salient 
a  victory  in  the  gulf  war. 

That  victory  was  in  large  degree  a  reflection  of  the  command  con- 
trol communications  capabilities  of  the  United  States,  and  the  in- 
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elligence  capabilities  of  the  United  States  that  left  the  other  side 
ssentially  in  the  dark.  If  we  had  lost  that  technical  edge,  and  with 
he  passage  of  time  we  would  lose  some  of  that  edge  inevitably,  we 
/ould  have  been  in  greater  difficulty  in  that  war. 

Chairman  Byrd.  What  impact  would  these  defense  cuts  and  the 
ubsequent  defense  budgets  resulting  from  the  adoption  of  a  bal- 
nced  budget  amendment  to  the  Constitution  have  on  the  intel- 
gence  community?  Would  U.S.  indications  and  warning  intel- 
gence,  a  critical  requirement  if  forces  are  smaller  and  less  ready, 
e  adversely  affected? 

Dr.  SCHLESINGER.  There  is  no  question  that  those  capabilities 
?ould  decline  as  well  as  our  anal3rtical  capabilities.  Our  knowledge 
f  these  other  societies  would  decline,  and  these  other  societies 
ave  become  much  more  a  focus  of  attention  with  the  end  of  the 
Did  war  than  they  were  during  the  period  of  the  cold  war  which 
nposed  a  rough  and  ready  discipline  on  the  behavior  of  those 
tates  allied  either  with  the  United  States  or  with  the  Soviet 
rnion. 

As  you  know  better  than  all  of  us,  Mr.  Chairman,  that  intel- 
gence  capability  is  buried  in  the  defense  budget,  and  with  the  de- 
line  in  the  defense  budget,  inevitably  the  intelligence  capabilities 
'ould  have  to  decline  more  or  less  in  proportion. 

Warning  would  decline,  our  analytical  capabilities  would  decline, 
iir  ability  to  anticipate  events  and  to  monitor  what  is  going  on 
Isewhere  in  the  world  that  might  cause  trouble  for  us,  would  be 
ffected.  And  as  I  indicated  in  my  main  statement,  Mr.  Chairman, 
le  skewing  of  the  structure  of  the  Federal  budget  means  that  de- 
jnse  capabilities  would  be  the  hardest  hit,  along  with  intelligence, 
ecause  it  is  very  hard  to  reduce  those  entitlements  programs. 

You,  sir,  no  doubt  are  more  keenly  aware  of  that  than  the  rest 
fus. 

Chairman  Byrd.  Not  more  so  than  you,  by  any  means. 

Dr.  Schlesinger,  even  as  the  United  States  reduces  its  nuclear  ar- 
3nal  and  helps  the  Russians  to  reduce  theirs,  modernization  of  the 
)rce  must  be  considered.  Our  arsenal  is  aging,  and  improvements 
)  increase  the  safety  and  reliability  of  those  missiles  that  will  re- 
lain  in  the  force  must  be  addressed.  What  are  the  prospects,  in 
3ur  opinion,  for  this  needed  modernization  under  a  balanced  budg- 
L  regime? 

Dr.  Schlesinger.  Let  me  deal  with  that  in  two  phases,  Mr. 
hairman,  if  I  might. 

Even  at  the  present  time,  even  with  the  present  level  of  expendi- 
ires,  we  have  seen  radical  declines  in  procurement  expenditures, 
nd  we  can  project  going  down  to  $30  billion  or  so  from  a  peak  of 
bout  $100  billion. 

For  the  moment,  that  is  not  a  matter  of  concern — for  the  mo- 
lent.  But  as  the  years  pass,  that  inventory  of  hardware  that  we 
^cumulated  when  budgets,  procurement  budgets  were  much  hard- 
r,  that  hardware  will  age.  It  will  become  increasingly  obsolescent, 
nd  as  a  result,  we  will  have  to  either  increase  procurement  ex- 
enditures  at  some  future  date,  or  see  the  steady  obsolescence  of 
Lir  equipment  or  a  shrinkage  of  our  forces. 

Those  are  the  only  alternatives,  and  that  would  be  under  the 
resent  circumstances.  Quite  obviously,  with  the  skewed  effect  on 
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the  Department  of  Defense  that  would  result  in  the  future  under 
the  balanced  budget  amendment,  that  would  reinforce  all  of  the  dif- 
ficulties, and  we  would  wind  up  in  a  situation  in  which  we  had 
aging  equipment. 

If  I  may  go  back  to  my  World  War  II  analogy,  we  would  wind 
up  with  the  Lady  Lex  that  was  launched  in  1927.  When  the  Battle 
of  Midway  came,  we  would  not  have  the  Enterprise  or  the  Hornet 
or  that  new  equipment,  so  that  we  could  win,  even  though  it  was 
a  close  call. 

Chairman  Byrd.  I  remember  the  year  1927  very  well.  Lindbergh 
flew  across  the  Atlantic  in  the  Spirit  of  St.  Louis.  He  traveled  at 
the  tremendous  speed  of  100  miles  per  hour.  He  had  five  sand- 
wiches on  his  way  to  Paris.  I  think  he  ate  one-and-a-half.  That  took 
a  lot  of  courage,  did  it  not? 

Dr.  SCHLESINGER.  It  took  a  lot  of  courage,  Mr.  Chairman,  and  the 
Battle  of  Midway  took  courage,  and  the  aircraft  that  won  the  Bat- 
tle of  Midway  had  to  be  substantially  upgraded  from  the  Spirit  of 
St.  Louis  of  1927. 

Chairman  Byrd.  Also,  Dempsey  failed  to  regain  the  title  in  his 
fight  with  Gene  Tunney  in  that  year. 

Dr.  SCHLESINGER.  Was  that  the  long  count,  Mr.  Chairman? 

Chairman  Byrd.  Yes;  I  remember  my  coal  miner  father  told  me 
that  if  I  were  a  good  boy  we  would  listen  to  the  fight  on  the  radio. 
We  never  had  any  radio  in  our  house,  so  we  traveled  about  2  miles 
down  to  what  we  called  The  Grill,  and  we  listened  to  the  fight,  and 
about  50  of  us  stood  around  with  open  eyes,  open  ears,  and  open 
mouths  while  the  manager  of  The  Grill  listened  to  the  fight,  and 
I  went  away  a  disappointed  lad:  Dempsey  did  not  regain  the  title, 
and  I  did  not  get  to  near  the  fight  because  there  was  only  one  set 
of  earphones. 

Dr.  SCHLESINGER.  We  have  had  to  upgrade  military  communica- 
tions since  1927  as  well,  Mr.  Chairman. 

Chairman  Byrd.  Well,  I  do  not  know  who  these  fine  young  peo- 
ple are  back  here,  but  we  have  reached  about  the  end  of  our  hear- 
ing. 

How  great  it  is  to  believe  the  dream 

As  we  stand  in  youth  by  the  starry  stream 
But  greater  still  to  live  life  through 

And  find  at  the  end  that  the  dream  is  true. 

I  am  glad  that  these  future  leaders  in  our  country  could  be  here 
today  and  hear  you  speak  to  this  committee. 

Now,  I  will  ask  one  more  question,  and  if  you  have  anything  fur- 
ther to  say  beyond  that,  we  would  be  delighted  to  hear  you.  Could 
you  assess  the  economic  impact  on  the  overall  economy  of  the  deep 
cuts  in  defense  that  are  required  by  a  balanced  budget  amendment, 
the  macro  effects  of  such  a  reduction? 

Dr.  SCHLESINGER.  Mr.  Chairman,  we  have  had  a  laboratory  test 
in  recent  years.  We  have  seen  what  has  happened  in  the  State  of 
California  in  part  due  to  the  procurement  cuts,  the  reductions  in 
defense  expenditures.  These  have  a  very  great  impact  on  certain 
parts  of  the  country.  They  have  had  an  impact  in  New  England, 
which  has  yet  to  recover — Massachusetts,  Connecticut. 

Sometimes  economists  talk  about  equilibrium  as  if  it  were  easily 
available.  It  is  not.  It  is  painful  to  get  to  a  new  equilibrium,  and 
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Dnomists  tend  to  disregard  the  frictions,  as  they  call  it,  of  transi- 
•n,  but  we  would  discover  under  those  circumstances  that  those 
rts  of  the  country  that  depended  upon  defense  expenditures 
>uld  suffer  a  substantial  recession.  This  would  not  immediately 

offset  by  increased  expenditures  elsewhere  in  the  land,  and  as 
consequence  we  would  wind  up  seeing  a  further  destabilization 

the  economy.  This  is  almost  inevitable,  because  a  substantial 
ange  in  the  structure  of  demand  will  result  in  unemployment 
d  likely  inflation  at  the  same  time. 

rhe  economic  effects  are  a  concern  of  mine.  Even  more,  Mr. 
lairman,  is  the  impact  on  our  defense  capabilities.  I  said  rather 
inically  that  we  may  need  a  Department  of  Defense  beyond  the 
ar  2000.  Under  these  circumstances,  we  can  expect  that  that  De- 
rtment  would  be  undergoing  continued  turmoil  of  the  sort  that 
cretary  Perry  outlined. 

We  would  be  forced  to  reduce,  year  after  year,  in  order  to  meet 
3se  requirements,  and  under  those  circumstances  our  ability  to 
ly  the  international  role  that  has  been  thrust  upon  the  United 
ates  ever  since  the  close  of  World  War  II  would  not  be  fulfilled, 
chairman  Byrd.  Well,  at  the  close  of  the  convention  in  1787,  as 
.  Benjamin  Franklin,  who  was  81  years  old,  emerged  from  those 
jetings,  he  was  approached  by  a  lady  who  said.  Dr.  Franklin, 
lat  have  you  given  us?  He  responded,  "A  republic,  madam,  if  you 

1  keep  it." 

3ne  wonders  as  we  see  amendments  of  this  kind  if  we  are  on  our 
ly  to  losing  our  republic,  our  system  of  checks  and  balances  and 
Daration  of  powers. 

Wlien  one  remembers  that  some  of  those  delegates  to  the  conven- 
n  had  to  travel  3  or  4  weeks  to  get  to  Philadelphia,  and  how,  if 

2  Constitution  had  not  been  ratified,  there  might  have  been  civil 
ir,  one  may  wonder  today  if  there  still  exists  in  this  country  the 
id  of  men — and  I  speak  in  the  generic  sense,  and  include  women, 
t  those  were  all  men  at  that  convention — if  there  are  still  men 
that  caliber,  and  if  there  are,  and  I  assume  that  there  are,  what 
ling  hand  of  providence  would  assure  us  that  such  men  of  great 
ality  would  somehow  be  moved  to  attend  the  convention  in  Phila- 
Iphia  if  it  were  held  today — men  like  John  Dickinson  and  Ben- 
nin  Franklin  and  Alexander  Hamilton,  Governor  Morris,  Robert 
)rris,  James  Madison,  Jr.,  George  Washington? 

[  leave  that  question  with  our  young  friends, 
rhank  you.  Dr.  Schlesinger. 
Dr.  Schlesinger.  Thank  you,  Mr.  Chairman. 
[Chairman  Byrd.  And  may  I  state  that  for  tomorrow,  tomorrow's 
ledule  will  be  as  follows:  at  10  a.m.,  Walter  Dellinger,  the  Assist- 
t  Attorney  General,  11  a.m.  Professor  Archibald  Cox  of  Harvard, 
noon  to  1  p.m.,  Nicholas  Katzenbach,  former  Attorney  General 
the  Johnson  administration — Lyndon  B.  Johnson,  that  is. 
Dr.   Schlesinger.  You  had  better  explain  yourself  there,  Mr. 
lairman. 

Chairman  Byrd.  Well,  the  way  I  have  been  talking,  I  may  have 
en  very  well  acquainted  personally  with  the  other  Johnson, 
aughter.] 
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From  2  p.m.  to  3  p.m.,  Professor  Kathleen  Sullivan  of  Stanford, 
and  3  p.m.  to  4  p.m.,  Professor  Burke  Marshall  of  Yale,  and  we 
may  add  another  administration  witness.  We  are  not  certain  yet. 

On  Thursday  from  10  a.m.  to  1  p.m.,  economists  Henry  Aaron  of 
the  Brookings  Institution;  Edward  Regan;  Jerome  Levy,  Economics 
Institute;  Max  Sawicky,  Economic  Policy  Institute;  Herbert  Stein, 
American  Enterprise  Institute. 

Then  in  the  afternoon,  Stanley  Collender,  Price,  Waterhouse; 
Louis  Fisher,  the  Congressional  Research  Service;  Norman 
Omstein,  American  Enterprise  Institute;  Allen  Schick,  University 
of  Maryland,  and  from  4  p.m.  to  4:45  p.m.,  our  quam  dem  col- 
league, Senator  Thomas  Eagleton,  St.  Louis. 

And  then  on  Friday  I  have  invited  Senator  Simon,  the  key  pro- 
ponent of  the  constitutional  amendment,  to  appear  before  the  com- 
mittee and  to  bring  with  him  or  to  suggest  to  me  another  four,  five, 
or  six  proponents  of  the  amendment,  so  we  will  hear  the  pro- 
ponents of  the  amendment  on  Friday. 

Then  next  week  we  will  to  the  fray,  move  forward,  and  "Lay  on, 
MacDuff,  and  damn'd  be  him  that  first  cries  'Hold,  enough!'" 

Dr.  SCHLESINGER.  A  political  Armageddon,  Mr.  Chairman. 

ADDITIONAL  PREPARED  STATEMENTS 

Chairman  Byrd.  The  committee  has  received  statements  from 
Secretary  Cisneros  and  Secretary  Pena  which  will  be  included  in 
the  record  at  this  point. 

[The  statements  follow:] 

Statement  of  Henry  G.  Cisneros,  Secretary,  Department  of  Housing  and 

Urban  Development 

Mr.  Chairman  and  Members  of  the  Committee,  thank  you  for  giving  me  the  oppor- 
tunity to  testify  before  you  and  present  my  views  on  the  proposed  balanced  budget 
amendment.  The  President  has  made  clear  in  his  budget  proposal  for  fiscal  year 
1995  that  he  opposes  this.amendment,  and  Director  Panetta  in  his  testiinony  to 
your  committee  spelled  out  in  detail  the  reasons  why  this  idea  is  misguided,  ineffec- 
tive, and  potentially  damaging  to  our  economic  recovery.  I,  too,  am  opposed  to  Sen- 
ate Resolution  41.  The  Budget  Reconciliation  Act  of  1993  that  the  Congress  passed 
and  the  President  signed  in  August  represents  the  kind  of  serious  commitment  to 
making  hard  choices  and  tough  spending  cuts  that  is  necessary  to  reduce  the  Fed- 
eral budget  deficit  by  hundreds  of  billions  of  dollars  a  year  for  the  rest  of  the  decade. 
The  difficult  decisions  made  by  the  Administration  and  Congress  to  assert  clear 
Federal  priorities  are  real  building  blocks  for  balancing  the  budget,  and  will  work 
far  better  to  sustain  the  economic  recovery  and  restore  fiscal  discipUne  than  any 
proposed  Constitutional  amendment. 

At  the  Department  of  Housing  and  Urban  Development,  we  have  established  basic 
spending  priorities  to  guide  our  decisions  in  preparing  budgets  for  fiscal  year  1995 
and  beyond.  Projected  outlays  from  1996-99  are  essentially  frozen  to  meet  the  defi- 
cit reduction  goals  that  President  Clinton  is  committed  to  achieving  to  ensure  a 
strong  and  growing  economy.  To  fit  within  these  tight  ceilings,  we  have  pursued  a 
methodical  decision-making  process.  Within  this  disciplined  framework  we  have  in- 
creased some  investments  and  also  painfully  reduced  program  and  management  ex- 
penditures in  many  other  areas.  We  have  made  our  own  hard  choices  and  tough 
spending  cuts,  and  we  have  also  creatively  identified  entrepreneurial  program  sav- 
ings to  help  pay  for  priority  investments. 

To  generate  this  savings  and  increase  program  effectiveness,  we  have  reorganized 
our  field  structure  to  eliminate  an  entire  layer  of  regional  management.  We  have 
found  many  ways  to  do  more  with  less  people  through  service-oriented,  performance- 
driven  results  management,  and  partnerships  with  communities  and  the  people  we 
serve.  We  are  taking  steps,  in  short,  to  truly  reinvent  HUD.  In  our  reinventing  we 
have  emphasized  six  fundamental  priorities  for  the  Department. 

Our  priorities  are: 
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— Reducing  Homelessness 
— Turning  Around  Public  Housing 

— Expanding  Housing  Production  and  Preserving  the  Supply  of  Affordable  Hous- 
ing 
— Ensuring  Fair  Housing  For  All 
— Helping  Communities  Empower  Themselves 
— Bringing  Excellence  to  Management 

In  future  years  we  have  already  planned  cutbacks  in  many  program  initiatives 
lat  are  needed  to  make  progress  in  reaching  our  six  goals.  The  proposed  balanced 
idget  amendment  would  impose  additional  reductions  and  create  havoc  with  our 
idget  decisions  and  program  management — in  short,  it  would  have  a  devastating 
npact  on  HUD's  mission  of  service  to  the  American  people  and  communities. 
Let  me  outline  for  you  some  of  the  potentially  harmful  effects  of  this  perhaps  well- 
itentioned  amendment.  As  you  know,  our  Department  has  been  working  very  hard 
I  the  past  month  to  provide  emergency  relief  to  the  victims  of  the  earthquake  in 
•uthern  California.  Earlier  this  year  we  were  also  assigned  responsibilities  for 
slping  to  deal  with  the  effects  of  other  natural  disasters,  including  the  Midwest 
Dods,  Hurricane  Andrew  in  Florida,  and  Hurricane  Iniki  in  Hawaii.  Our  ability  to 
ispond  rapidly  and  effectively  to  these  emergencies  can  be  severely  curtailed  by  the 
ilanced.budget  amendment,  paralyzing  our  actions  whenever  HUD  outlays  exceed 
leir  budgeted  allotment.  Given  recent  difficulties  in  passing  emergency  supple- 
ental  appropriations  that  call  for  a  majority  vote  of  Congress,  the  amendment's 
quirement  of  a  three-fifths  vote  could  cause  long  delays,  severe  hardship,  and  per- 
ips  even  irreparable  harm  for  the  many  people  that  will  lose  their  homes  and  ur- 
!ntly  needed  adequate  housing  in  these  emergency  situations. 

In  addition,  the  normal  functioning  of  our  housing  assistance  and  community  de- 
ilopment  programs  could  be  disrupted  by  the  amendment.  Spending  might  have 
be  halted  in  midstream  on  long  term  projects  or  program  commitments  if  the 
idget  became  unbalanced.  HUD's  regular  accounting  procedures  may  make  it  dif- 
:ult  to  project  when  the  budget  could  get  temporarily  out  of  balance  in  time  to 
ake  the  appropriate  adjustments.  The  amendment  imposes  an  unrealistic  limita- 
3n  on  the  flow  of  expenditures  throughout  the  fiscal  year.  For  example,  non-emer- 
incy  events  can  affect  outlays  in  unpredictable  ways.  A  regional  economic  down- 
rn  or  market  disruption  could  cause  a  sudden  rise  in  mortgage  defaults  requiring 
creased  payments  of  FHA  claims  or  GNMA  guarantees.  Our  Department  will  not 
ways  be  in  a  position  to  accurately  forecast  or  anticipate  such  abrupt  changes,  and 
ider  the  balanced  budget  amendment,  we  will  be  placed  in  an  untenable  position 
we  are  to  meet  all  our  necessary  obligations. 

The  amendment's  impacts  could  become  so  draconian  that  HUD  would  be  unable 
undertake  any  new  initiatives  to  move  forward  toward  reaching  our  priority 
lals.  All  the  money  would  be  devoted  to  longer  term  spending  programs  from  prior 
lar  contracts,  and  there  would  be  literally  nothing  left  for  any  new  investments. 
id  fixed  commitments  would  crowd  out  all  of  our  flexible  subsidy  programs  that 
lange  from  year  to  year,  thus  further  tying  our  hands  and  violating  the  spirit  of 
inventing  government  through  results-oriented  flexibility  in  program  manage- 
ent. 

Also,  the  amendment  would  force  HUD  to  become  an  organization  of  accountants 

ther  than  mission-driven,  performance-based  public  servants.  Budget  and  program 

icisions  would  have  to  made  purely  on  the  flow  of  receipts  and  outlays,  revenues 

id  expenditures.  Programs  like  FHA  and  GNMA  that  generate  receipts  would  take 

ecedence  over  other  initiatives,  regardless  of  which  priorities  met  the  most  impor- 

nt  policy  goals  and  human  needs.  We  would  spend  all  our  time  counting  dollars 

in  some  Dickensian  novel,  rather  than  making  sure  that  homeless  people  are 

rved  and  affordable  housing  is  improved  and  communities  are  revitalized. 

Let  me  give  you  some  examples  of  the  damage  that  the  amendment  could  cause 

our  Departmental  priorities.  If  the  current  Senate  Resolution  41  were  to  become 

tified  as  a  Constitutional  amendment,  its  provisions  would  take  effect  beginning 

fiscal  vear  1999.  Based  on  the  current  estimates  in  the  President's  budget,  the 

ideral  deficit  will  be  $181.1  billion  in  that  year,  all  of  which  would  have  to  be  cut 

'  the  end  of  the  fiscal  year.  This  projected  budget  deficit  would  be  9.8  percent  of 

e  total  Federal  budget,  requiring  that  total  outlays  be  reduced  by  that  percentage 

order  to  balance  the  budget.  For  HUD,  this  would  mean  a  $2.8  billion  reduction. 

It  HUD  spending  by  $2.8  billion  out  of  total  outlays  of  $28.5  billion  in  fiscal  year 

199  could  not  even  be  accomplished  within  that  year.  Since  more  than  90  percent 

HUD's  outlays  in  a  given  year  result  from  prior  year  obligations,  the  Department 

3uld  have  to  start  cutting  now  in  order  to  reach  the  balanced  budget  target  by  fis- 

1  year  1999. 
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For  example,  to  reduce  Section  8  rental  assistance  and  other  subsidies  for  afford- 
able housing  by  $1  billion  in  outlays,  HUD  would  have  to  cut  budget  authority  by 
$8  billion,  or  $2  billion  a  year  for  each  of  the  next  four  years,  including  fiscal  year 
1995.  This  would  mean  reducing  the  number  of  certificates  by  more  than  55,000 
every  year,  leaving  a  total  of  220,000  more  households  in  continued  risk  of  home- 
lessness — 220,000  more  families  unable  to  afford  decent  shelter. 

Under  the  balance  budget  amendment  scenario.  Community  Development  Block 
Grants  would  suffer  more  than  a  $400  million  reduction  in  outlays  for  fiscal  year 
1999,  which  could  only  be  achieved  by  cutting  CDBG  budget  authority  by  a  total 
of  $1.7  billion  beginning  with  this  year's  budget  submission.  $1.7  billion  could  help 
finance  community  development  and  affordable  housing  projects  that  would  create 
tens  of  thousands  of  jobs. 

With  the  amendment  in  force,  our  assistance  to  homeless  adults,  children,  and 
families  would  have  to  be  cut  by  $300  million  over  the  next  three  years.  These  se- 
vere cutbacks  would  4  represent  a  complete  reversal  of  our  diligent  efforts  during 
1993  to  call  attention  to  this  vital  national  concern  by  requesting  for  fiscal  year 
1995  a  doubling  of  the  HUD  budget  for  homeless  programs  and  reorganizing  them 
into  more  flexible  and  locally  determined  continuum  of  care  strategies. 

The  amendment  would  also  require  public  housing  operating  subsidies  to  face 
more  than  $400  million  in  cuts  in  fiscal  years  1998  and  1999.  Given  HUD's  innova- 
tive Urban  Revitalization  Demonstration  for  distressed  public  housing,  and  our 
other  initiatives  such  as  the  Public  Housing  Family  Investment  Centers  and  the 
newly  proposed  Economic  Development  Centers  that  will  promote  job  training  and 
create  opportunities  for  emplo3rment,  business,  homeownership,  and  self-sufficiency 
for  low-income  residents,  all  of  these  activities  would  be  placed  in  grave  jeopardy 
if  the  basic  operations  of  housing  maintenance,  repair  and  management  are  so  se- 
verely curtailed. 

And  the  bad  news  continues.  After  performing  major  surgery  cutting  the  muscle 
out  of  these  larger  programs,  HUD  would  still  be  forced  to  slash  about  $1  bUUon 
from  our  smaller  programs.  Our  budget  for  innovative  new  initiatives  is  already  ex- 
ceedingly small,  and  such  budget-cutting  actions  would  rip  the  heart  out  of  our  mis- 
sion to  reinvent  HUD  as  a  catalyst  for  helping  people  create  communities  of  oppor- 
tunity. Mr.  Chairman,  when  I  see  the  faces  of  nomeless  people — those  who  have  lost 
their  homes  in  the  earthquake  and  are  walking  aroimd  Los  Angeles  parks  at 
night — or  the  thousands  who  are  sleeping  on  the  streets  of  Washington  on  the  steps 
or  our  government  buildings — or  the  hundreds  who  shared  a  meal  with  our  staff  at 
HUD  on  Sunday  afternoon;  when  I  see  young  children  afi-aid  to  go  to  school  for  fear 
of  being  shot,  with  no  place  to  play  safely  and  no  adult  role  models  to  teach  them 
how  to  be  responsible  and  succeed  in  the  worlds  of  work  and  family  responsibility; 
when  I  see  young  families  unable  to  afford  to  buy  their  first  home;  when  I  see  peo- 
ple blocked  by  racial  or  other  forms  of  discrimination  fi*om  diving  in  the  community 
of  their  choice;  when  I  see  these  things,  I  know  our  work  at  HUD  is  far  from  being 
conipleted. 

Mr.  Chairman  and  Members  of  the  Committee,  our  Department  has  learned  in 
the  past  year  that  to  achieve  the  President's  vital  goals  for  deficit  reduction,  we 
must  be  disciplined,  focused  on  our  key  priorities,  fiscally  responsible,  creative,  and 
must  aggressively  leverage  State  and  local  government  and  private  sector  dollars 
through  innovative  partnerships.  We  must  do  these  things,  and  we  are  doing  these 
things.  We  must  be  prudent,  not  foolhardy.  We  must  produce  real  results,  not 
crowd-pleasing  rhetoric.  That  is  why  I  support  the  President's  economic  recovery 
plan  and  I  oppose  the  balanced  budget  amendment. 

Thank  you.  I  will  be  happy  to  answer  any  of  your  questions. 


I  Statement  of  Federico  Pena,  Secretary  of  Transportation,  Department  of 

Transportation 

I  am  pleased  to  give  this  Committee  my  views  on  a  proposed  amendment  to  the 
Constitution  of  the  United  States  to  require  a  balanced  Federal  budget. 

deficit  reduction  is  critical  and  a  top  presidential  priority 

I  am  sympathetic  to  the  concerns  of  millions  of  Americans  about  the  unacceptable 
Federal  deficit.  We  must  reduce  the  deficit,  and  President  Clinton  has  made  deficit 
reduction  a  top  priority.  We  were  all  participants,  one  way  or  another,  in  the  suc- 
cessful effort  last  year  to  achieve  passage  of  a  deficit  reduction  plan  that  brought 
the  deficit  down  from  4.9  percent  of  gross  domestic  product  (GDP),  where  it  was  in 
1992,  to  a  projected  2.5  percent  of  GDP  in  1995  and  2.3  percent  of  GDP  in  1999. 
With  the  budget  the  President  has  proposed  for  fiscal  year  1995,  we  believe  this 
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ountry  will  see  three  consecutive  years  of  declining  deficits — for  the  first  time  since 
larry  Truman  was  President! 
It  has  been  no  easy  task  to  get  to  this  point.  Americans  watched  night  after  night 
s  the  drama  of  whether  Congress  would  enact  the  President's  five-year  economic 
Ian  unfolded  here  on  Capitol  Hill.  Once  it  was  the  law  of  the  land,  we  in  the  Exec- 
tive  Branch  faced  the  hard  job  of  bringing  forward  budgets  that  lived  within  the 
ight,  no-growth  spending  constraints  of  the  final  agreement.  At  the  Department  of 
'ransportation,  we  examined  all  our  spending  programs  very  carefully  and  cut  pro- 
rams  that  had  outlived  their  usefulness  or  just  couldn't  be  justified  in  a  tight  budg- 
t  environment.  We  seek  hundreds  of  millions  of  dollars  in  outlay  savings  in  the  fis- 
al  year  1995  Budget,  and  we  have  proposed  a  staffing  level  that  is  5  percent  below 
ur  enacted  staffing  level  for  fiscal  year  1993. 

THERE  ARE  NO  PAINLESS  WAYS  TO  ACHIEVE  DEFICIT  REDUCTION 

Deficit  reduction  is  essential,  but  it  also  requires  painstaking  examination  of  cur- 
snt  funding  programs  to  identify  those  that  are  least  critical  to  national  well-being. 

can  tell  you  from  my  firsthand  experience  reviewing  all  the  DOT  programs  that 
le  choices  are  hard;  there  aren't  many  programs  that  don't  have  a  strong  reason 
)r  their  existence.  I  found  that  most  programs  provide  genuine  benefits  and  have 
jnstituencies.  If  our  goal  is  deficit  reduction— and,  especially,  if  our  goal  is  a  bal- 
nced  budget,  there  is  no  alternative  to  making  those  hard  choices.  We  are  making 
lose  today  under  the  5-year  budget  agreement,  and  Americans  will  come  to  realize 
le  choices  implicit  in  deficit  reduction  as  your  Committee  and  the  House  Appro- 
riations  Committee  hold  hearings  on  the  President's  Budget  proposals. 

A  balanced  budget  amendment  would  not  automatically  reduce  spending.  In  fact, 

would  require  action  to  cut — even  gouge — programs  critical  to  transportation  over 
le  next  several  years  with  dramatic  impacts  on  our  mobility,  the  efficiency  of 
•eight  movements,  our  domestic  economy,  and  our  ability  to  compete  internation- 
lly.  If  deficit  reduction  pressure  in  the  short  run  were  reduced  because  of  the  illu- 
lon  that  a  Constitutional  amendment  would,  on  its  own,  bring  an  end  to  the  deficit, 
e  might  face  even  harder  choices  in  the  years  just  before  the  amendment  took  ef- 

!Ct. 

Other  witnesses  will  no  doubt  testify  about  the  effects  of  a  balanced  budget 
mendment  on  the  government's  ability  to  counteract  recessionary  pressures,  about 
le  possibilitv  that  such  budget  uncertainties  as  forecasts  of  economic  growth  would 
)rce  what  should  be  legislative  decisions  into  the  judicial  branch,  and  about  the 
sk  that  a  requirement  that  could  be  waived  only  by  a  supermajority  in  Congress 
juld  provide  power  to  a  minority  to  bring  government  operations  to  a  halt  unless 
s  demands  were  met.  I  want  to  take  a  few  minutes  telling  you  the  concerns  a  bal- 
nced  budget  amendment  raises  in  the  mind  of  a  person  with  special  responsibility 
»r  our  Nation's  transportation  system. 

INVESTMENT  IN  THE  FUTURE 

More  than  many  areas  of  Federal  spending,  our  budget  at  DOT  represents  invest- 
lent  in  the  future.  Some  71  percent  of  our  proposed  spending  in  the  coming  fiscal 
ear  is  for  investment  in  infrastructure.  That  investment  pays  benefits  in  the  fu- 
ire.  Much  of  the  planned  investment  is,  in  fact,  to  preserve  the  facilities  that  we 
ave.  If  infrastructure  funding  is  lost  as  a  result  of  a  balanced  budget  amendment, 
e  risk  deterioration  in  the  transportation  system  that  is  the  lifeblood  of  the  Nation. 
Je  also  would  break  faith  with  users  who  pay  into  the  transportation  trust  funds 
lat  finance  most  of  our  infrastructure  investment  and  who  expect  that  the  fees 
ley  pay  will  be  used  to  improve  the  facilities  they  use. 

President  Clinton  has  recognized  the  importance  of  both  deficit  reduction  and  in- 
•astructure  investment  fi-om  his  early  days  in  office.  In  A  Vision  of  Change  for 
merica,  which  he  sent  to  Congress  within  a  month  of  his  inauguration,  the  Presi- 
ent  recognized  two  deficits:  the  budget  deficit  and  a  deficit  in  public  investment. 
[e  urged  that  we  reduce  the  budget  deficit  while  increasing  much-needed  public  in- 
estment.  For  fiscal  year  1994,  Congress  appropriated  69  percent  of  the  President's 
roposed  investments,  even  while  reducing  the  deficit  by  more  than  $500  billion 
ver  five  years. 

LONG-TERM  EFFECTS  OF  INVESTMENT  SPENDING 

By  its  very  nature,  investment  in  infrastructure  spends  out  much  more  slowly 
lan  spending  for  current  use.  Funds  obUgated  for  highway  construction,  for  exam- 
le,  are  expended  over  as  much  as  nine  years.  Since  so  much  of  DOT's  budget  is 
ifrastructure  investment,  our  outlays  in  any  one  year  are  largely  derived  from 
rior-year  obligations.  In  fiscal  year  1995,  for  example,  only  37  percent  of  our  out- 
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lays  come  from  new  budget  authority.  That  may  sound  like  technical  "budgetspeak," 
but  it  has  an  important  consequence:  our  outlays  cannot  be  reduced  proportionately 
by  cuts  in  current  spending.  If  we  were  required  to  achieve  significant  outlay  sav- 
ings next  year  from  projections  in  the  President's  Budget,  we  would  be  forced  to 
take  major  cuts  in  our  operating  programs — that  means  FAA,  for  example,  an  agen- 
cy that  millions  of  Americans  depend  on  every  day  to  get  to  their  destinations  safe- 
ly- 
If  spending  were  not  sigmficantly  reduced  by  fiscal  year  1999,  a  balanced  budget 

amendment  could  require  reducing  discretionary  outlays  by  36  percent.  To  achieve 
an  outlay  reduction  of  this  magnitude,  DOT  would  be  required  to  eliminate  spending 
from  all  new  budget  authority.  That  would  mean  no  new  grants  and  perhaps  defer- 
ring payments  on  prior  commitments  or  laying  off  massive  nvunbers  of  employees. 
Obviously,  those  results  would  be  unacceptable.  To  avoid  such  an  outcome,  however, 
major  reductions  in  infrastructure  spending  would  be  required  in  the  years  before 
fiscal  year  1999. 

The  bulk  of  our  infrastructure  investment  is  used  to  repair  or  replace  existing  fa- 
cilities and  equipment.  For  example,  nearly  80  percent  of  our  highway  outlays  are 
used  to  repair,  replace,  or  improve  existing  roads  and  bridges.  Deferring  this  main- 
tenance would  be  penny-wise  but  pound-foolish.  As  maintenance  is  delayed,  roads 
requiring  simple  repair  work  deteriorate  into  costly  reconstruction  projects.  For 
every  dollar  of  highway  resurfacing  not  done  today,  the  Nation  will  have  to  spend 
up  to  four  dollars  for  highway  reconstruction  in  the  future.  Cutting  infi-astructure 
maintenance  and  repair  will  only  harm  existing  facilities  and  condemn  us  to  even 
higher  repair  bills  in  the  future. 

ABILITY  TO  RESPOND  TO  TRANSPORTATION  EMERGENCIES 

Congress  recently  passed  an  emergency  supplemental  appropriations  bill  that, 
among  other  things,  enabled  us  at  DOT  to  continue  support  to  the  State  of  Califor- 
nia to  repair  the  transportation  infrastructure  that  was  damaged  and  rendered  un- 
usable by  last  month's  earthquake.  Transportation  infrastructure  can  be  the  eco- 
nomic lifeline  of  our  communities  in  normal  times  and  provide  the  means  to  deliver 
critical  disaster  relief  after  natural  calamities  like  the  earthquake  or  the  floods  in 
the  Midwest.  Lives  and  the  economic  recovery  of  areas  hit  by  disasters  can  depend 
on  transportation  systems  working,  and  nothing  must  stand  in  the  way  of  providing 
the  assistance  needed  at  such  times.  If  a  balanced  budget  amendment  had  been  in 
effect  during  congressional  consideration  of  the  emergency  appropriations  bill,  Cali- 
fornia might  still  be  waiting  for  aid  while  Congress  debated  what  programs  to  cut 
to  offset  the  emergency  assistance. 

CONCLUSION 

This  Administration  is  committed  to  deficit  reduction  and  made  a  pact  with  Con- 
gress and  the  American  people  to  that  effect  last  year.  The  President's  fiscal  year 
1995  Budget  delivers  on  our  commitment  at  the  same  time  that  it  addresses  the  in- 
vestment deficit  that  threatens  our  economic  well-being.  For  the  reasons  I  have  out- 
lined, I  believe  it  would  be  a  serious  mistake  for  Congress  to  enact  a  balanced  budg- 
et amendment.  I  think  we  will  all  learn  much  as  Congress  considers  the  President  s 
Budget  and  faces  the  hard  choices  that  we  in  the  Administration  had  to  make  to 
produce  a  budget  within  the  spending  caps  on  which  Congress  and  the  President 
agreed.  If  Congress  can  identify  even  more  reductions  without  impairing  essential 
services,  we  in  the  Administration  want  to  hear  your  ideas.  But  I  do  not  believe  it 
would  be  wise  to  lock  us  in  to  a  result  before  we  figure  out  how  to  live  with  that 
result  and  what  the  price  will  be  to  the  American  people. 

COMMITTEE  RECESS 

Chairman  Byrd.  Thank  you.  Thank  you  all.  The  committee  re- 
cesses until  tomorrow  morning  at  10  a.m. 

[Whereupon,  at  4:40  p.m.,  Tuesday,  February  15,  the  committee 
was  recessed,  to  reconvene  at  10  a.m.,  Wednesday,  February  16.] 
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WEDNESDAY,  FEBRUARY  16,  1994 

U.S.  Senate, 
Committee  on  Appropriations, 

Washington,  DC. 
The  committee  met  at  9:05  a.m.,  in  room  SD-192,  Dirksen  Sen- 
ite  Office  Building,  Hon.  Robert  C.  Byrd  (chairman)  presiding. 
Present:  Senator  Byrd. 

DEPARTMENT  OF  JUSTICE 

TATEMENT   OF   WALTER  BELLINGER,  ASSISTANT  ATTORNEY  GEN- 
ERAL 

OPENING  STATEMENT  OF  HON.  ROBERT  C.  BYRD 

Chairman  Byrd.  The  committee  will  come  to  order. 

Yesterday  afternoon,  the  committee  was  privileged  to  receive  tes- 
imony  from  Professor  Charles  Fried  of  the  Harvard  Law  School  on 
he  constitutional  ramifications  of  the  balanced  budget  amendment, 
'oday,  as  we  continue  to  probe  this  important  issue,  we  will  hear 
rom  five  additional  and  equally  distinguished  constitutional  schol- 
rs. 

Now,  these  are  not  distinguished  men  and  women  in  the  context 
f  the  term  "distinguished  Senators,"  these  are  truly  distinguished 
nen  and  women  in  their  field. 

In  many  respects,  this  may  be  the  most  important  day  of  these 
learings.  Self-styled  economists  spend  years  debating  whether  or 
lot  deficit  spending  is  ever  a  useful  fiscal  tool,  while  Senators 
rample  all  around  the  peripheries  of  the  basic  questions  that  are 
ivolved  here,  never  facing  up  to  those,  but  merely  uttering  plati- 
udes. 

We  must  never  forget — to  paraphrase  Chief  Justice  Marshall — 
Let  us  not  forget,"he  said,  "that  it  is  a  Constitution  that  we  are 
xpounding."  And  so,  we  will  paraphrase  that  by  saying,  let  us  not 
Drget  that  it  is  a  constitution  that  we  are  amending.  We  cannot 
ake  this  step  lightly. 

Unfortunately,  some  proponents  of  this  measure  seem  to  have 
argotten  that  the  question  before  us  is  not  v/hether  we  should  con- 
inue  to  reduce  deficits — clearly,  we  must — we  all  agree  on  that. 
Ve  all  agree  that  the  deficits  are  very  serious.  So,  that  is  a  given. 
Ve  begin  with  that  premise.  We  do  not  have  to  argue  about  that, 
'learly,  the  Congress,  working  with  the  President,  has  already 
egun  to  take  steps  to  deal  with  the  budget  deficits. 
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The  question  we  should  be  focusing  on  is  whether  we  achieve 
that  goal  through  a  statutory  process  that  is  already  in  place  and 
working,  or  whether  we  approach  it  through  a  constitutional 
amendment  that  is  not  self-fulfilling,  and  which  provides  nothing 
more  than  a  lofty  exhortation. 

We  should  be  asking  ourselves  whether  or  not  a  balanced  budget 
amendment  appropriately  fits  with  the  underlying  purposes  of  our 
Constitution.  We  should  question  whether  this  amendment  is  en- 
forceable, or  whether  it  will  become  a  broken  promise;  whether  we 
will  end  up  furthering  the  public's  disillusionment  and  distrust. 
And,  most  importantly,  we  should  seek  to  determine  whether  or 
not  a  balanced  budget  amendment,  once  it  is  welded  into  the  Con- 
stitution, destroys  our  constitutional  system  of  separation  of  pow- 
ers and  checks  and  balances. 

Of  course,  there  are  those  who  would  say  that  these  questions 
are  too  esoteric,  too  obscure.  I  agree  that  they  may  not  necessarily 
fit  in  with  the  current  trend  of  30-second  political  ads  or  30-minute 
press  conferences,  or  the  instant  analysis  we  see  on  the  weekly  talk 
shows.  But  simply  because  we  cannot  put  these  issues  on  a  bumper 
sticker  does  not  mean  that  we  can  escape  the  fact  that  they  remain 
fundamental  to  the  debate. 

So,  we  are  fortunate  to  have  with  us  today  five  distinguished  in- 
dividuals who  will  help  us,  and  help  the  American  people  to  sort 
through  these  issues. 

And  it  is  my  pleasure  to  introduce  as  our  first  witness  this  morn- 
ing, the  Assistant  Attorney  General  Walter  Dellinger.  Although  Mr. 
Bellinger  is  here  today  as  a  member  of  the  President's  administra- 
tion, he  is  probably  best  known,  and  really  the  reason  he  is  here — 
the  real  reason  why  I  invited  him  to  be  here — is  not  because  he  is 
a  member  of  the  current  administration,  but  because  he  is  one  of 
the  Nation's  preeminent  constitutional  scholars. 

We  used  to  have  what  I  considered  to  be  preeminent  constitu- 
tional scholars  in  the  U.S.  Senate.  I  say,  we  used  to. 

A  former  dean  of  the  Duke  University  Law  School,  Mr.  Dellinger 
has  become  a  much  sought  after  witness  because  of  his  study  and 
analyses  of  the  effects  of  a  balanced  budget  amendment. 

Mr.  Dellinger,  it  is  a  pleasure  to  have  you  here  this  morning.  I 
look  forward  to  hearing  your  testimony. 

Let  me  explain,  however,  before  I  finally  turn  to  you,  why  there 
is  only  one  Senator  present,  as  I  stated  yesterday  and  I  think  I 
should  state  today,  these  hearings  could  not  be  scheduled  before 
the  recess  because  it  was  not  possible  to  line  up  the  witnesses. 
And,  even  as  late  as  yesterday,  I  was  able  to  add  a  witness.  And 
it  was  only  last  Friday  that  I  was  able  to  add  one  of  the  key  wit- 
nesses in  today's  constitutional  arena. 

By  that  time,  of  course,  the  members  of  the  committee,  prac- 
tically all  of  them,  had  already  scheduled  engagements  back  in 
their  States.  And  that  is  understandable. 

They  are  not  here  because  of  a  lack  of  interest  on  their  part. 
They  are  not  here  because  one  simply  cannot  be  in  two  places  at 
once,  and  they  had  already  made  commitments  to  groups,  and  to 
individuals  back  in  their  respective  States. 

Senator  Hatfield,  who  is  the  ranking  member  of  the  minority  in 
this  committee,  the  former  chairman  of  this  committee,  is  an  oppo- 
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;nt  of  this  constitutional  amendment  that  we  are  discussing.  He 
an  opponent  of  it.  And  when  the  floor  debate  comes,  he  will 
ake  that  known  over  and  over. 

So,  having  said  that,  all  members  will  be  very  attentive  to  the 
ings  that  are  being  said.  They  will  read  the  hearings.  And  I  am 
ire  that  some  of  them  or  their  staffs,  or  both,  are  watching  the 
iarings  that  are  being  televised. 

Yesterday,  the  hearings  were  televised  live  by  C-SPAN.  It  is  my 
iderstanding  that  today  they  are  not  live,  but  that  they  are  being 
ped  and  will  be  shown  later. 

I  take  this  occasion  to  thank  the  press  for  its  presence  here — the 
int  media. 

Now,  Mr.  Bellinger,  please  proceed. 
Mr.  Dellinger.  Mr.  Chairman,  thank  you. 

Two  hundred  and  seven  years  ago  this  summer,  the  framers  of 
e  Constitution  met  in  Philadelphia.  Their  goal,  as  one  of  the 
unders  put  it,  was  to  design  a  system  of  government  that  would 
sure  the  grandeur  and  importance  of  America  until  time  shall  be 
I  more. 

The  coming  together  of  the  American  Colonies  into  a  single  Na- 
)n  was  more  difficult  than  we  can  easily  now  imagine.  John 
lams  wrote  home  from  the  Continental  Congress  in  1775  to  the 
markable  Abigail  Adams,  and  he  spoke  of  50  gentlemen  meeting 
^ether,  all  strangers,  not  acquainted  with  each  others'  ideas, 
3WS,  language,  designs.  We  are,  he  said,  timid,  skittish,  jealous. 
They  came  as  representatives  of  legislative  democracies  that  had 
me  independence  from  England  and  had  engaged  in  self-govem- 
3nt,  in  many  instances,  for  more  than  a  century.  They  took  enor- 
Dus  risk  to  create,  in  that  summer  of  1787,  between  the  first  day, 
ay  25,  and  the  last  day,  September  17,  1787,  a  system  of  govern- 
3nt  that  has  lasted  longer  and  served  better  as  a  foundation  for 
ie  government  than  any  other  constitution  yet  written. 
It  was  the  government  designed  to  create  a  great  republic,  the 
nd  of  republic  that  John  Marshall  could  then  imagine  as  a  young 
lief  Justice;  where,  from  the  St.  Croix  to  the  Gulf  of  Mexico,  reve- 
le  was  to  be  collected  and  expended,  armies  are  to  be  marched 
;d  supported.  To  this  end,  Marshall  wrote,  all  the  sword  and  the 
irse,  all  the  external  relations  and  no  inconsiderable  portion  of 
e  industry  of  the  Nation  are  entrusted  to  this  Government. 
This  Government,  under  this  system  of  government,  as  you  know 
the  great  historian  of  this  body,  the  Senate,  has  provided  an  ex- 
aordinary  basis  for  the  achievement  of  the  grandeur  and  impor- 
nce  of  the  American  Nation. 

I  think  we  are  considering  today  an  amendment  to  that  docu- 
2nt  that  poses  great  risk.  For  that  amendment  is  profoundly 
iticonstitutional,  not  unconstitutional — no  amendment  ratified  in 
le  course  could  rightly  be  called  unconstitutional — ^but 
ticonstitutional  in  the  sense  that  it  goes  against  the  basic  spirit, 
e  basic  essence  of  some  of  the  most  profound  aspects  of  the  Con- 
.tution. 

The  Constitution,  as  written  by  the  framers,  did  not  constrain 
oices.  It,  rather,  empowers  the  people  to  enact  choices,  except  in 
ose  few  instances,  such  as  the  freedom  of  speech  and  the  press 
id   of  religion,   that   are   ruled   out   of  bounds   altogether.   This 
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amendment  is  inconsistent  with  that  goal,  by  seeking  to  shackle 
government. 

It  is  a  Constitution  in  which  the  principle  of  majority  rule  is  so 
fundamental,  so  essential,  that  it  literally  goes  without  saying. 
There  is  no  need  even  to  mention  that  decisions  are  made  by  ma- 
jority rule.  And  yet,  here  is  an  amendment  that  would,  for  the  first 
time,  allow  40  percent  to  hold  hostage  a  majority  of  the  Giovem- 
ment  with  respect  to  a  matter — the  passage  of  a  budget — ^that  must 
be  done. 

We  have,  and  will  hear  in  the  judiciary  subcommittee  today  and 
yesterday,  discussions  to  the  fact  that  there  are  other 
supermajority  provisions  of  the  Constitution — and  so,  there  are. 
But  notice  how  different  this  proposal  is.  Each  of  the  other 
supermajority  provisions  of  the  Constitution — the  ratification  of 
treaties,  conviction  of  a  President  on  charges  of  impeachment,  the 
override  of  a  veto,  the  expulsion  of  a  Member  or  proposing  an 
amendment  to  the  Constitution — each  of  those  calls  for  a 
supermajority  in  circumstances  in  which  the  default,  the  status 
quo,  is  perfectly  acceptable  and  can  remain  if  no  action  is  taken. 

If  we  do  not  propose  a  constitutional  amendment  because  there 
is  no  supermajority,  the  Constitution  we  have  remains  as  it  is.  We 
can  go  without  a  treaty.  We  can  decline  to  impeach  a  President.  We 
can  decline  to  override  the  President's  veto.  But  we  must  pass  a 
budget.  There  is  no  underlying  status  quo  of  no  budget  that  is  ac- 
ceptable. So  that,  in  this  unusual  event,  we  would  distort  and  chal- 
lenge the  basic  notion  of  majority  rule. 

Some  have  noted  that,  indeed — and  you  would  know  this  better 
than  I — such  a  provision  could,  in  fact,  worsen  budget  deficits.  I 
would  certainly  defer  to  your  judgment,  Mr.  Chairman,  on  this,  but 
I  could  easily  imagine  circumstances  in  which  a  majority  and  a  mi- 
nority leader  thought  it  a  lot  more  difficult  to  assemble  50  votes 
for  a  stringent  budget  vastly  increasing  taxes  and  cutting  cherished 
programs  than  it  would  be  to  outbid  each  other  to  assemble  60 
votes,  where,  if  you  can  achieve  60  votes  through  a  bidding  war, 
there  is  simply  no  limit  on  how  large  the  deficit  may  be  under  this 
amendment. 

So,  you  have  this  odd  distortion  between  the  votes  necessary  to 
pass  a  budget  and  one  which  could  work  in  quite  unexpected  ways. 

But  those,  Mr.  Chairman,  are  just  introductory  remarks  to  what 
I  think  is  the  central  concern  that  would  be  appropriate  for  the  De- 
partment of  Justice  to  represent  to  you  today.  And  that  is  the  im- 
plications of  this  amendment  for  the  basic  structure  of  our  constitu- 
tional government  and  to  the  status  of  our  Constitution  as  positive 
law. 

Yesterday,  one  of  the  thoughtful  supporters  of  this  amendment 
described  it  as  a  necessary,  quote,  mechanism  of  discipline  for  our 
budget  situations.  And  yet,  the  very  flaw  of  this  proposal  is  that 
it  has  no  mechanism.  And  it  is  that  absence  of  a  mechanism  of  en- 
forcement that  makes  this  amendment  such  a  threat  to  our  basic 
constitutional  values. 

The  central  problem  is  that  this  proposed  amendment  promises 
a  balanced  budget  without  providing  any  mechanism  for  accom- 
plishing that  goal.  It  simply  declares  that  outlays  shall  not  exceed 
expenditures,  without  ever  explaining  how  this  desirable  state  of 
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ffairs  shall  come  about,  and  without  specifying  who  among  our 
rovernment  officials  shall  be  empowered  to  ensure  that  the  amend- 
lent  is  not  violated  or,  if  violated,  the  Nation  is  brought  into  com- 
liance. 

Some  have  said  that  Congress  will  feel  duty  bound  to  comply 
ith  the  requirements  of  this  constitutional  amendment.  And  I 
gree  that  each  Member  of  Congress  would  properly  consider  him- 
slf  or  herself  individually  bound  to  comply  with  the  amendment, 
he  difficulty  is  that  the  amendment  does  not  provide  any  mecha- 
ism  by  which  those  individual  Members  of  Congress  can  coordi- 
ate  their  separate  constitutional  obligation  to  support  a  balanced 
Lidget. 

Each  Member  of  the  Senate  and  House  might  conscientiously  set 
bout  to  comply  with  the  amendment.  One  Senator  might  vote  to 
it  military  spending;  another  to  reduce  retirement  or  other  enti- 
ement  benefits;  a  third  to  raise  taxes.  Each  would  have  been 
lithful  to  his  or  her  oath  of  office.  But  each  of  the  measures  may 
lil  to  gain  a  majority  support  and,  therefore,  the  amendment 
ould  not  be,  and  the  requirements  of  the  amendment  would  not 
3,  met. 

Or,  of  course.  Congress  might  simply,  by  55  votes,  pass  an 
mendment  that  does  not,  in  fact,  produce  a  situation  in  which  out- 
lys  do  not  exceed  receipts. 

What  are  we  then  left  with?  What  would  the  senior  advisors  to 
le  President  tell  the  President  would  be  the  case  if  this  amend- 
lent  to  the  Constitution  of  the  United  States  was  not  being  com- 
iied  with  by  the  functioning  and  processes  of  Government? 
I  think  we  would  certainly  expect  a  vast  array  of  litigation  to  en- 
ire.  One  of  the  first  matters  to  be  litigated  would  be  whether  the 
resident  was  obligated  or  entitled  to  make  his  own  unilateral  cuts 
L  budget  or  otherwise,  unilaterally,  to  raise  revenues.  This  would 
3  a  very  difficult  question.  I  would  imagine  that  different  courts 
ould  resolve  the  issue  differently. 

Some  would  say  that  the  President  alone  would  be  in  a  position 
mply  to  order  a  cut,  even  where  the  law  required  otherwise,  be- 
luse  now  he  had  the  higher  obligation  to  ensure  that  the  Con- 
:itution  was  complied  with. 

Others  would  argue  that  it  would  be  extraordinary  to  infer  from 
le  silence  of  this  amendment  such  a  sweeping  and  radical  change 
I  the  allocation  authority  among  the  branches  of  Government.  And 
it,  the  issue  would  be  resolved  by  judges  and  courts. 
Surely  the  most  alarming  aspect  of  the  amendment  is  that  by 
)nstitutionalizing  the  budget  process,  the  amendment  appears  to 
landate  an  extraordinary  expansion  of  judicial  authority.  Both 
bate  and  Federal  judges  may  well  be  required  to  make  fundamen- 
d  decisions  about  taxing  and  spending — issues  that  they  clearly 
.ck  the  institutional  capacity  to  resolve  in  any  remotely  satisfac- 
iry  manner. 

One  would  hope  that  the  judiciary  would  consider  these  ques- 
ons  political  and  beyond  their  scope.  This  political  question  doc- 
ine,  simply  put,  is  the  doctrine  that  is  designed  to  restrain  the 
Ldiciary  from  inappropriate  interference  in  the  business  of  the 
;her  branches  of  Government. 
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On  its  face,  that  basic  doctrine  would  appear  to  constrain  the 
court's  review  of  a  balanced  budget  amendment.  And  yet,  the  most 
recent  decisions  of  the  Supreme  Court  suggest  that  the  court  would 
be  prepared  to  resolve  questions  that  might  once  have  been  consid- 
ered political. 

We  have  the  example  of  United  States  v.  Munoz-Flores  from 
1990,  in  which  the  court  adjudicated  a  claim  that  an  assessment 
was  unconstitutional  because  it  failed  to  comply  with  the  provision 
that  it  originate  in  the  House  of  Representatives. 

I  would  have  thought  before  Munoz-Flores  that  the  court  would 
decline  to  adjudicate  and  would  accept  the  authentication  of  Con- 
gress. And  I  would  have  been  wrong. 

In  1992,  the  court  considered  the  congressional  resolution  of  how 
one  goes  about  apportioning  the  last  seat  for  the  House  of  Rep- 
resentatives, what  formula  to  choose  when  Congress  decides  which 
State  gets  that  last  435th  seat  in  Congress.  The  losing  State  chal- 
lenged— Montana — the  Department  of  Commerce.  And  I  would 
have  assumed  that  the  court  would  have  considered  this,  too,  a  po- 
litical question,  left  for  the  final  resolution  of  the  Congress.  And, 
again,  I  was  wrong  in  that  assumption.  Because  the  court  did  go 
to  the  merits,  did  consider  it  judiciable,  an|J  did  pass  judgment  on 
this  question. 

So  I  think  that  however  wise  or  unwise  it  may  be  for  the  courts 
to  be  involved  in  these  issues — and  I  tend  to  think  it  is  unwise — 
it  is  nonetheless  the  case  that  no  one  can  provide  any  assurances 
that  once  this  amendment  constitutionalizes  the  budget  process  the 
court  will  not  consider  itself  obligated  to  resolve  issues  that  arise 
under  that  amendment. 

Let  me  mention,  for  example,  one  that  I  noted  just  last  evening 
where  I  could  readily  imagine  a  justiciable  case  where  the  party 
has  standing  and  a  declaration  invalidating  a  major  act  of  Con- 
gress, if  this  amendment  were  law  today. 

Section  4  of  Senate  Joint  Resolution  41  provides  that  no  bill  to 
increase  revenue  shall  become  law — no  bill  shall  become  law  if  it 
increases  revenue — unless  approved  by  a  majority  of  the  whole 
number  of  each  House  on  a  rollcall  vote.  It  is  often  the  case  that 
there  are  major  pieces  of  legislation,  like  the  crime  bill,  that  con- 
tain provisions  which  a  litigant  might  later  argue,  increase  reve- 
nue, by  providing  more  effective  enforcement  mechanisms,  by  pro- 
viding forfeiture  provisions. 

A  criminal  defendant  would  surely  have  standing,  prosecuted  or 
sentenced  under  omnibus  crime  legislation,  to  say  that  this  bill 
contains  a  provision  which  would  increase  revenues,  and,  therefore, 
it  falls  under  section  4  of  this  amendment  and  is  unconstitutional 
unless  Congress  had  been  alert  to  ensure  that  its  approval  was  by 
a  majority  of  the  whole  number  of  each  House  on  a  rollcall  vote. 
Once  you  constitutionalize  an  area  you  take  the  resolution  of  criti- 
cal questions,  critical  concerns,  out  of  the  hands  of  the  elected  rep- 
resentatives of  the  people  and  leave  them  in  the  hands  of  courts 
that  now  would  be  under  a  mandate  to  resolve  these  issues. 

There  are  others  who  might  have  standing.  Taxpayers,  to  be 
sure.  I  have  never,  myself,  fully  been  reconciled  to  Flast  v.  Cohen, 
but  it  remains  the  law.  Many  of  the  provisions  of  this  amendment 
appear  to  be  an  express  or  specific  limitation  on  the  tax  against 
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spending  power  which  would  generate  standing  in  taxpayers  to  Hti- 
jate.  Certainly,  if  the  President  took  action  to  cut  benefits,  if  he, 
say,  cut  Social  Security  across  the  board  by  9  percent  in  order  to 
comply  with  the  amendment,  a  beneficiary  would  challenge  the 
President's  authority  to  do  that,  and  that  issue  would  wind  up  in 
itigation. 

There  is  as  yet  nothing  in  this  amendment  proposal  that  would 
preclude  the  courts  of  getting  involved  in  issues  of  taxation.  Recall 
Missouri  v.  Jenkins  from  1990,  where  the  Supreme  Court  held  that 
vhile  a  Federal  district  court  had  abused  its  discretion  in  directly 
mposing  a  tax  increase  to  fund  a  school  desegregation  program, 
;hat  the  modifications  made  in  that  case  by  the  Court  of  Appeals 
satisfied  equitable  and  constitutional  principles.  Those  modifica- 
ions  included  leaving  the  details  of  the  mandate  to  increase  taxes 
;o  State  authorities,  while  nonetheless  imposing  a  mandate  that 
nust  have  been  met. 

If  we  have  an  amendment  that  for  the  first  time  constitu- 
ionalizes  the  taxing  and  spending  process  and  creates  a  constitu- 
;ional  mandate  which  the  courts  are  sworn  on  oath  to  uphold,  there 
s  simply  no  way  that  we  can  rule  out  the  possibility  that  tax  in- 
creases or  spending  cuts  would  be  ordered  by  the  judiciary.  And  I 
;hink  we  would  all  agree  that  that  is  a  profound  change  in  our  con- 
stitutional system. 

I  believe  it  was  in  the  48th  Federalist  that  Madison  assured 
;hose  who  were  about  to  vote  on  whether  to  ratify  or  reject  the  pro- 
)osed  Constitution,  Madison  assured  them  that  the  legislative  de- 
)artment  alone  has  access  to  the  pockets  of  the  people.  That  is  a 
;heme  which  is  carried  forward  by  Justice  Anthony  Kennedy  in  his 
lissent  in  Missouri  v.  Jenkins,  where  he  writes  of  how  jarring  it 
s  to  our  constitutional  system  to  have  unelected  life  tenure  judges 
nvolved  in  the  process  of  taxation.  Justice  Kennedy  wrote,  "It  is 
lot  surprising  that  imposition  of  taxes  by  an  authority  so  insulated 
rom  public  comment  and  control  can  lead  to  deep  feelings  of  frus- 
;ration,  powerlessness,  and  anger  on  the  part  of  taxpaying  citi- 
:ens."  We  would  not,  I  think — ^you  would  not  want  lightly  to  have 
Dut  out  a  provision  that  so  radically  restructured  the  fundamental 
lature  of  our  constitutional  system  in  the  face  of  such  limited  dis- 
cussion about  how  these  enforcement  mechanisms  would  work. 

Chairman  Byrd.  Mr.  Bellinger,  what  was  the  vote  in  that  case? 
rhe  Supreme  Court  vote? 

Mr.  Bellinger.  I  believe  it  was  five  to  four.  But  I  have  not 
checked  the  vote.  I  believe  it  was  five  to  four.  I  am  seeing  one  of 
^our  very  helpful  staff  members  nodding  behind  you  and  assuring 
ne.  So  it  is  a  very  close  case,  and  I  think  the  constitutional  propo- 
sition set  forth  in  section  1  would  provide  for  many  justices  a  more 
sound  basis  for  being  engaged  in  taxing  and  spending,  where  it 
says  total  outlays  for  any  fiscal  year  shall  not  exceed  total  receipts, 
rhis  is  no  longer  part  of  the  Pledge  of  Allegiance  or  a  Fourth  of 
luly  speech.  We  are  talking  about  making  this  a  part  of  the  Con- 
stitution of  the  United  States  of  America. 

Could  there  be  implementing  legislation?  Certainly.  Under  sec- 
tion 6,  Congress  could  enact  implementing  legislation.  I  would  have 
;his  series  of  comments  on  that  possibility.  One,  it  is  easy,  before 
;he  amendment  is  passed,  to  speak  of  implementing  legislation.  It 
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is  harder  to  imagine  that  legislation  actually  being  enacted  by  Con- 
gress. The  battles  over  implementing  legislation  might  indeed  sim- 
ply replicate  the  battles  over  the  budget  process  itself,  where  some 
would  propose  implementing  legislation  for  across-the-board  spend- 
ing cuts,  others  would  exempt  Social  Security,  still  others  would  ex- 
empt the  military,  still  others  would  have  automatic  tax  increases. 
It  is  not  at  all  certain  that  even  though  a  majority  of  Congress 
would  favor  some  kind  of  implementing  legislation,  that  we  could 
ever  see  through  that  parliamentary  process,  which  you  know  so 
well,  the  actual  emergence  of  such  legislation. 

I  have  seen  a  number  of  proposals,  one,  I  believe,  which  is  being 
made  today  on  another  floor  of  this  building.  It  would  provide  that 
the  Supreme  Court  of  the  United  States  would  have  the  authority 
to  order  across-the-board  tax  increases  after  the  Supreme  Court  de- 
termined what  the  tax  receipts  would  be  for  the  year.  Congress 
would  have  20  days  to  alter — 20  days  to  alter — what  the  court  had 
done. 

Another  proposal  made  yesterday  was  that  the  Congress  could 
authorize  State  revenue  officers  to  sue  in  court  to  prohibit  un- 
funded Federal  mandates  under  the  amendment.  I  did  not  myself 
see  any  control  on  unfunded  mandates  in  the  amendment  as  I  read 
it.  But  the  suggestion  of  this  as  an  implementing  mechanism  would 
indicate  how  different  persons  could  read  this  amendment  dif- 
ferently and  yet  again  seek  to  have  the  answers  resolved  in  court. 

Last,  even  with  some  judicial  involvement  in  this  process  and 
even  with  or  without  some  unilateral  Presidential  impoundment,  I 
think  we  would  not  expect  to  see  the  magic  of  a  $200  billion  deficit 
disappear.  So  in  fact,  what  we  are  most  likely  looking  to — and  this 
will  be  my  concluding  remarks,  Mr.  Chairman — what  we  are  most 
likely  looking  to  is  a  situation  in  which  we  have  solemnly  amended 
the  Constitution  to  provide  that  total  outlays  in  any  fiscal  year  will 
not  exceed  total  receipts,  and  that  will  not  have  happened.  And 
even  if  we  were  making  the  kind  of  progress  Congress  started  on 
this  year  we  would  still  be  billions  of  dollars  away  from  the  goal. 
So  we  are  looking  at  annual  multibillion  dollar  violations  of  the 
Constitution  of  the  United  States.  And  one  would  have  to  ask 
whether  we  would  be  as  zealous  about  still  abiding  by  the  first 
amendment  and  the  fourth  amendment  and  other  provisions  of  the 
Constitution  in  the  face  of  annual  violations  of  the  Constitution. 

I  think  what  such  an  amendment  would  do  by  putting  in  with 
no  mechanism  what  would  then  be  an  unenforceable  promise,  it 
would  undercut  the  most  powerful  notion  of  our  Constitution,  and 
that  is  that  our  Constitution,  unlike  others,  is  law,  real  law,  posi- 
tive law,  the  kind  of  law  that  litigants  can  invoke,  the  kind  of  law 
that  structures  people's  lives,  the  kind  of  law  that  trumps  and 
overrides  other  official  decisions. 

PREPARED  STATEMENT 

It  would  indeed  be  wonderful  if  we  could  simply  declare  by  con- 
stitutional amendment  that  from  this  day  forward  the  air  would  be 
clean,  the  streets  free  of  drugs,  and  the  budget  forever  in  balance. 
Merely  saying  those  things  in  the  Constitution  does  not  make  them 
happen.  We  should  hesitate  long,  Mr.  Chairman,  before  placing  an 
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anenforceable  promise  in  the  fundamental  document  that  binds  our 
Nation  together. 

Thank  you. 

[The  statement  follows:] 

Statement  of  Walter  Bellinger 

Senator  Byrd,  and  Members  of  the  Committee:  I  appreciate  this  opportunity  to 
sresent  the  views  of  the  United  States  Department  of  Justice  on  S.J.  Res.  41  and 
•elated  proposals  to  amend  the  Constitution  to  require  a  balanced  budget.  My  testi- 
mony will  address  the  issue  that  is  of  central  concern  to  the  Department  of  Justice: 
;he  implications  of  such  an  amendment  for  the  constitutional  structure  of  our  gov- 
ernment and  for  the  status  of  our  Constitution  as  positive  law.  Should  the  measure 
)e  enforced  by  the  Judiciary,  it  would  produce  an  unprecedented  restructuring  of 
;he  balance  of  power  between  the  branches  of  government.  If  it  proves  unenforce- 
ible,  it  would  create  a  quite  different,  but  equally  troubling  hazard:  by  writing  an 
;mpty  promise  into  the  fundamental  charter  of  our  government,  it  would  breed  C3mi- 
;ism  about  our  government  and  diminish  respect  for  the  Constitution  of  the  United 
States  and  for  the  rule  of  law. 

Members  of  Congress,  like  many  Americans,  are  deeply  frustrated  by  the  dif- 
iculty  of  balancing  our  nation's  budget — a  task  that  many  believe  to  be  crucial  to 
)ur  nation's  long-term  stability  and  prosperity.  The  drive  to  amend  the  Constitution 
,0  require  a  balanced  budget  has  been  joined  by  some  of  the  most  thoughtful  mem- 
jers  of  the  House  and  the  Senate.  S.J.  Res.  41 1  represents  the  culmination  of  more 
han  a  decade  of  congressional  consideration  of  such  proposals,  2  and  as  such  re- 


1  Senate  Joint  Resolution  41  would  propose  a  constitutional  amendment  mandating  that 
[t]otal  outlays  for  any  fiscal  year  shall  not  exceed  total  receipts  for  that  fiscal  year,  unless 
hree-fifths  of  the  whole  number  of  each  House  of  Congress  shall  provide  by  law  for  a  specific 
;xcess  of  outlays  over  receipts  by  a  rollcall  vote."  S.J.  Res.  41  §  1.  In  addition,  the  amendment 
vould  require  a  three-fifths  rollcall  vot«  of  the  whole  number  of  each  House  for  any  increase 
in  the  public  debt,  id.  §  2;  would  require  the  President  to  submit  a  balanced  budget  prior  to 
lach  fiscal  year,  id.  §  3;  and  would  require  a  majority  rollcall  vote  of  the  whole  number  of  each 
louse  for  any  bill  to  increase  revenue,  id.  §  4  Congress  would  be  allowed  to  waive  these  require- 
nents  "for  any  fiscal  year  in  which  a  declaration  of  war  is  in  effect  *  *  *  [or]  for  any  fiscal 
'ear  in  which  the  United  States  is  engaged  in  military  conflict  which  causes  an  imminent  and 
lerious  miUtary  threat  to  national  security  and  is  so  declared  by  joint  resolution  *  *  *  which 
)ecomes  law."  Id.  §  5.  Additional  sections  provide  for  implementing  legislation;  define  receipts 
ind  outlays  in  broad  general  terms;  and  provide  that  the  amendment  shall  take  effect  no  earlier 
han  1999. 

2  See  Constitutional  Amendment  to  Balance  the  Budget:  Hearings  Before  the  Senate  Comm. 
in  the  Budget,  102d  Cong.,  2d  Sess.  (1992);  The  Balanced  Budget  Amendment:  Hearings  Before 
he  House  Comm.  on  the  Budget,  102d  Cong.,  2d  Sess.  (1992);  Proposed  Constitutional  Amend- 
nents  to  Balance  the  Budget:  Hearings  Before  the  Subcomm.  on  Economic  and  Commercial  Law 
(f  the  House  Comm.  on  the  Judiciary,  101st  Cong,  2d  Sess.  (1990);  Balanced  Budget  Amend- 
nents:  Hearing  Before  the  Subcomm.  on  the  Constitution  of  the  Senate  Comm.  on  the  Judiciary, 
.01st  Cong.,  1st  Sess.  (1989);  Balanced  Budget  Amendments:  Hearing  Before  the  Subcomm.  on 
he  Constitution  of  the  Senate  Comm.  on  the  Judiciary,  100th  Cong.,  2d  Sess.  (1988);  Proposed 
Balanced  Budget  Constitutional  Amendments:  Hearings  Before  the  Subcomm.  on  MonopoUes 
ind  Commercial  Law  of  the  House  Comm.  on  the  Judiciary,  100th  Cong.,  1st  Sess.  (1987);  Bal- 
inced  Budget  Constitutional  Amendment:  Hearing  Before  the  Subcomm.  on  the  Constitution  of 
he  Senate  Comm.  on  the  Judiciary,  99th  Cong.,  1st  Sess.  (1985);  Proposed  Balanced  Budget/ 
Pax  Limitation  Constitutional  Amendment:  Hearings  Before  the  Subcomm.  on  the  Constitution 
if  the  Senate  Comm.  on  the  Judiciary,  98th  Cong,  1st  and  2d  Sess.  (1983  and  1984);  Constitu- 
ional  Amendments  Seeking  to  Balance  the  Budget  and  Limit  Federal  Spending:  Hearings  Be- 
bre  the  Subcomm.  on  Monopolies  and  Commercial  Law  of  the  House  Comm.  on  the  Judiciary, 
)7th  Cong.,  1st  and  2d  Sess.  (1981  and  1982);  Balanced  Budget-Tax  Limitation  Constitutional 
^endment:  Hearings  Before  the  Subcomm.  on  the  Constitution  of  the  Senate  Comm.  on  the 
fudiciary,  97th  Cong.,  1st  Sess.  (1981);  Balancing  the  Budget:  Hearing  Before  the  Subcomm.  on 
he  Constitution  of  the  Senate  Judiciary  Comm.,  97th  Cong.,  1st  Sess.  (1981);  Constitutional 
^endment  to  Balance  the  Federal  Budget:  Hearings  Before  the  Senate  Comm.  on  the  Judici- 
iry,  96th  Cong.,  2d  Sess.  (1980);  Constitutional  Amendments  to  Balance  the  Federal  Budget: 
hearings  Before  the  Subcomm.  on  Monopolies  and  Commercial  Law  of  the  House  Comm.  on  the 
(udiciary,  96th  Cong.,  1st  and  2d  Sess.  (1979  and  1980);  Proposed  Constitutional  Amendment 
.0  Balance  the  Budget:  Hearings  Before  the  Subcomm.  on  the  Constitution  of  the  Senate  Comm. 
)n  the  Judiciary,  96th  Cong.,  1st  Sess.  (1979);  Balancing  the  Budget:  Hearing  Before  the 
subcomm.  on  Constitutional  Ajnendments  of  the  Senate  Comm.  on  the  Judiciary,  94th  Cong., 
Lst  Sess.  (1975);  S.  Rep.  No.  163,  103d  Cong.,  1st  Sess.  (1993);  S.  Rep.  No.  103,  102d  Cong., 
Lst  Sess.  (1991);  S.  Rep.  No.  391,  101st  Cong.,  2d  Sess.  (1990);  S.  Rep.  No.  162,  99th  Cong:, 
Lst  Sess.  (1985);  S.  Rep.  No.  163,  99th  Cong.,  1st  Sess.  (1985);  S.  Rep.  No.  628,  98th  Cong.,  2d 
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solves  some  of  the  technical  difficulties  presented  by  earlier  versions.3  Nonetheless, 
the  effort  to  resolve  the  budget  crisis  by  Constitutional  amendment  threatens  to 
alter  radically  the  Constitutional  structure  so  carefully  constructed  by  the  framers 
of  the  Constitution  of  the  United  States. 

I.  The  Critical  Issue:  How  Would  the  Amendment  Be  Enforced? 

The  one  aspect  of  this  proposal  that  is  of  greatest  concern  to  the  United  States 
Department  of  Justice  is  that  the  amendment  provides  no  mechanism  for  its  en- 
forcement. No  explanation  has  been  offered  as  to  how  the  mandated  congressional 
agreement  shall  be  brought  about.-* 

The  central  problem  is  that  the  proposed  amendment  promises  a  balanced  budget 
without  providing  any  mechanism  for  accomplishing  that  goal.  The  proposal  simply 
declares  that  outlays  shall  not  exceed  expenditures  without  explaining  how  this  de- 
sirable state  of  afiairs  shall  come  about  or  specifying  who  shall  be  empowered  to 
ensure  that  it  happens.  Simply  mandating  that  Congress  "shall  agree"  does  nothing 
to  assist  Members  of  Congress  to  reach  such  an  agreement.  Even  though  each  Mem- 
ber of  Congress  would  properly  consider  herself  or  himself  individually  bound  to 
comply  with  the  amendment,  it  does  not  follow  that  a  balanced  budget  would  result. 
One  Senator  might  vote  to  cut  military  spending;  another  to  reduce  retirement  or 
other  entitlement  benefits;  and  a  third  to  raise  taSces.  Each  would  have  been  faithful 
to  her  or  his  oath  of  office.  But  each  of  these  measures  may  fail  to  geiin  a  majority 
in  one  or  the  other  House  of  Congress. 

Even  assuming  that  Congress  is  able  to  agree  on  a  balanced  budget,  or  a  sixty- 
percent-majority  agrees  to  a  particular  unbalanced  budget,  the  amendment  may  be 
violated  later  in  the  year.  Let  us  suppose  that,  as  the  year  wears  on,  it  becomes 
apparent  that  an  enacted  budget  was  overly  optimistic,  that  revenues  are  not  as 
high  as  expected,  and  that  sixty  percent  of  at  least  one  House  of  the  Congress  can- 
not agree  on  a  resolution  to  exceed  the  spending  limit.  In  that  situation,  all  mem- 
bers of  Congress  might  be  acting  in  the  utmost  good  faith,  and  yet  the  Constitution 
would  be  violated.  Nor  is  there  any  explicit  instruction  to  the  President  or  the  courts 
explaining  how  or  whether  they  are  to  take  action  to  prevent  deficit  spending  in  vio- 
lation of  the  constitutional  command  that  "[tjotal  outlays  in  any  fiscal  year  snail  not 
exceed  total  receipts." 

In  the  absence  of  any  specific  mechanism  for  achieving  a  balanced  budget,  this 
amendment,  once  part  of  the  Constitution,  may  be  read  to  authorize — indeed  to 
mandate — extensive  judicial  involvement  in  the  budgeting  process.  This  would  con- 
stitute a  serious  distortion  of  our  constitutional  system.  If  some  enforcement  mecha- 
nism is  not  inferred,  then  the  amendment  would  constitute  an  empty  promise  in  the 
very  charter  of  our  government.  Either  of  these  alternatives  would  work  a  fun- 
damental alteration  in  the  nature  of  our  constitutional  system. 

A  Judicial  Enforcement. 

Perhaps  most  alarming  of  all  aspects  of  the  proposed  amendment  is  that  by 
constitutionalizing  the  budgeting  process,  the  proposal  appears  to  mandate  an  ex- 
traordinary expansion  of  judicial  authority:  state  and  federal  iudges  may  well  be  re- 
quired to  make  fundamental  decisions  about  taxing  and  spending,  issues  that  judges 
lack  the  institutional  capacity  to  decide  in  any  remotely  satisfactory  manner.^  Thus, 


Sess.  (1984);  S.  Rep.  No.  151,  97th  Cong.,  1st  Sess.  (1981);  H.R.  Rep.  No.  96,  96th  Cong.,  Ist 
Sess.  (1979). 

3  As  proponents  often  point  out,  the  founders  shared  their  conviction  that  public  debts  are  to 
be  avoided  where  possible.  See,  e.g.,  S.  Rep.  No.  151,  97th  Cong.,  1st  Sess.  19-20  (1981).  This 
was  no  abstract  concern:  the  Revolutionary  War  debt  was  substantial  and  led  to  something  of 
a  currency  crisis.  Thomas  Jefferson  wrote  John  Taylor  in  1798  that:  "I  wish  it  were  possible 
to  obtain  a  single  amendment  to  our  Constitution.  *  *  *  I  mean  an  additional  article,  taking 
from  iJie  federal  government  the  power  of  borrowing." 

Letter  from  Thomas  Jefferson  to  John  Taylor  (Nov.  26,  1798),  in  X  The  Writings  of  Thomas 
Jefferson  (Thomas  Jefferson  Memorial  Association,  ed.,  1903)  63,  64-65. 

Whatever  one  thinks  of  Jefferson's  proposal — which  he  acknowledged  was  designed  to  limit 
radically  the  reach  of  government  power — it  has  a  key  virtue  that  the  current  proposals  do  not 
share:  it  is  eminently  enforceable. 

■*For  other  expressions  of  concern  about  the  enforceability  of  similar  balanced  budget  amend- 
ment proposals,  see,  e.g.,  1992  Senate  Hearings  171-80  (testimony  and  prepared  statement  of 
Rudolph  Penner,  Director  of  Economic  Studies,  KPMG  Peat  Marwick);  1981-82  House  Hearings 
86-103  (testimony,  prepared  statement,  and  articles  submitted  by  Rudolph  Penner,  then  of  the 
American  Enterprise  Institute);  Letter  from  Robert  H.  Bort  to  Thomas  F.  Foley  (July  10,  1990), 
reprinted  in  Robert  H.  Bork,  A  Seasoned  Argument,  Wash.  Post,  June  10,  1992,  at  A23;  1987 
House  Hearings  606,  609-11  (Letter  from  Jonathan  Varat,  Professor  of  Law,  U.C.L.A.). 

6 For  expressions  of  this  view,  see,  e.g.,  1982  House  Hearings  340-45  (testimony  and  prepared 
statement  of  Phillip  B.  Kurland,  Professor  of  Law,  University  of  Chicago);  id.  542-50  (testimony 
and  prepared  statement  of  Archibald  Cox,  Chairman,  Common  Cause). 


141 

Fudge  Robert  Bork  wrote  of  earlier  versions  of  the  proposal  to  adopt  a  balanced 
)udget  constitutional  amendment  that 

The  result  ♦  *  *  would  likely  be  hundreds,  if  not  thousands,  of  lawsuits 
around  the  country,  many  of  them  on  inconsistent  theories  and  providing 
inconsistent  results.  By  the  time  the  Supreme  Court  straightened  the  whole 
matter  out,  the  budget  in  question  would  be  at  least  four  years  out  of  date 
and  lawsuits  involving  the  next  three  fiscal  years  would  be  slowly  climbing 
toward  the  Supreme  Court.6 

The  result  of  this  potential  expansion  of  judicial  authority  could  only  be  harmful 
)oth  to  democratic  government  and  to  the  judicial  branch  itself. 

As  President  Clinton  stated  in  his  November  12,  1993  letter  to  Congressional 
eaders,  "The  amendment's  potential  impact  on  our  constitutional  system  is  as  trou- 
)lesome  as  its  effect  on  the  economy.  The  proposed  amendments  are  so  vague  and 
omplex  that  budgets  quickly  could  be  thrown  into  the  courts  to  be  written  by  ap- 
>ointed  judges  with  life  tenure,  rather  than  the  people's  elected  officials  in  Con- 
gress. Surely  we  can  do  better  than  this." 

Neither  the  political  question  doctrine  nor  limitations  on  standing  would  nec- 
issarily  preclude  litigation  that  would  ensnare  the  judiciary  in  the  thicket  of  budg- 
itary  politics.  In  Baker  v.  Carr''  the  Court  identified  the  features  that  characterize 
I  case  raising  a  nonjusticiable  poUtical  question.^  Simply  put,  "the  political  question 
loctrine  *  *  *  is  designed  to  restrain  the  Judiciary  from  inappropriate  interference 
n  the  business  of  the  other  branches  of  Government."  » 

On  its  face,  such  a  statement  would  seem  to  constrain  the  courts'  review  of  a  bal- 
inced  budget  amendment.  The  most  recent  decisions  of  the  Supreme  Court,  how- 
iver,  suggest  that  the  Court  is  prepared  to  resolve  questions  that  might  once  have 
)een  considered  "political."  Three  terms  ago,  for  example,  in  United  States  v. 
\{unoz-Flores,^o  the  Court  adjudicated  a  claim  that  an  assessment  was  unconstitu- 
ional  because  Congress  had  failed  to  comply  with  the  Origination  Clause,  which 
nandates  that  "all  Bills  for  raising  Revenue  shall  originate  in  the  House  of  Rep- 
esentatives."  The  Court  rejected  the  argument  that  this  issue  was  a  non-justiciable 
)olitical  question.  And  in  1992,  the  Court  held  that  congressional  selection  of  a 
nethod  for  apportionment  of  congressional  elections  is  not  a  "political  question"  and 
s  therefore  subject  to  judicial  review."  This  Court — or  a  fiiture  court — may  view 
lisputes  arising  under  the  balanced  budget  amendment  as  justiciable.  12 

Moreover,  it  is  likely  that  either  taxpayers  or  other  litigants  would  have  standing 
o  adjudicate  various  aspects  of  the  budget  process  under  a  balanced  budget  amend- 


6  Robert  H.  Bork,  On  Constitutional  Economics,  AEI  J.  on  Gov't  and  Soc'y  (Sept.-Oct.  1983), 
eprinted  in  1987  House  Hearings  645,  649. 

7  369^8.  186(1962). 

8  "Prominent  on  the  surface  of  any  case  held  to  involve  a  political  question  is  *  *  *  a  lack 
if  judicially  discoverable  and  manageable  standards  for  resolving  it;  or  the  impossibility  of  de- 
iding  without  an  initial  policy  determination  of  a  kind  clearly  for  nonjudicial  discretion;  or  the 
mpossibility  of  a  court's  undertaking  independent  resolution  without  expressing  lack  of  the  re- 
ipect  due  coordinate  branches  of  government."  Id.  at  217.  Concerns  about  the  ability  of  a  court 
o  fashion  remedies  for  a  violation  of  the  balanced  budget  requirement  could  be  expected  to  give 
udges  pause;  simply  declaring  that  the  Constitution  has  been  violated  would  not  serve  to  rem- 
idy  the  violation,  and  any  other  attempt  would  involve  a  judicial  restructuring  of  the  essentially 
)olitical  balancing  of  budgetary  priorities. 

^United  States  v.  Munoz-Flores,  495  U.S.  385,  394  (1990). 

10495  U.S.  385(1990). 

i^Department  of  Commerce  v.  Montana,  112  S.Ct.  1415,  60  U.S.L.W.  1415  (1992). 

12  Indeed,  at  least  some  of  the  legislative  history  [of7surrounding]  previous  versions  of  S.J.  Res. 
H  suggests  that  at  least  limited  judicial  review  is  contemplated.  See,  e.g.,  138  Cong.  Rec.  S9352 
July  1,  1992)  (statement  of  Sen.  Byrd,  noting  that  "the  sponsor  of  the  leading  proposal  for  a 
)alanced  budget  amendment  has  said  that  if  the  President  and  the  Congress  could  not  agree 
)n  a  balanced  budget,  a  district  coxirt  could  enforce  the  amendment  through  a  tax  increase"); 
L992  House  Budget  Comm.  Hearings,  supra  note  3,  at  97,  99  (statement  of  Sen.  Paul  Simon, 
sponsor  of  leading  Senate  proposal,  indicating  that  judicial  review  would  be  available  "in  un- 
isual  circumstances"  and  if  Congress  and  the  President  *  *  *  ignore  their  constitutional  du- 
;ies");  id.,  461,  465-66  (statement  of  Rep.  Charles  Stenholm,  sponsor  of  leading  House  proposal, 
x>  similar  effect).  See  also  id.  37  39-40  (statement  of  Rep.  Joe  Barton);  S.  Rep.  162,  99th  Cong., 
Lst  Sess.  66-71  (1985);  S.  Rep.  No.  627,  98th  Cong.,  2d  Sess.  66-71  (1984);  S.  Rep.  No.  151, 
)7th  Cong.,  1st  Sess.  62-66  (1981)  (all  indicating  that  judicial  review  is  contemplated);  Note: 
fhe  Balanced  Budget  Amendment:  An  Inquiry  into  Appropriateness,  96  Harv.  L.  Rev.  1600 
1983)  (discussing  problem  of  iusticiabiUty  of  cases  arising  under  the  balanced  budget  amend- 
Tient);  Gay  Aynesworth  Crosthwait,  Comment:  Article  III  Problems  in  Enforcing  the  Balanced 
Budget  Amendment,  83  Col.  L.  Rev.  1065  (1983)  (same);  Peter  W.  Rodino,  Jr.,  The  Proposed  Bal- 
inced  BudgefTax  Limitation  Constitutional  Amendment:  No  Balance,  No  Limits,  10  Hastings 
3onst.  L.  Q.  785,  8003  (1983)  (same).  But  see  1992  House  Hearings  502-10  (Statement  of  Joseph 
^.  Morris,  President  euid  General  Counsel,  Lincoln  Legal  Foundation). 
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ment.i3  Even  if  taxpayers  and  Members  of  Congress  i-*  were  not  granted  standing, 
the  amendment  comd  lead  to  litigation  by  recipients  whose  benefits,  mandated  by 
law,  were  curtailed  by  the  President  in  reliance  upon  the  amendment.  While  the 

f»roposed  amendment  does  not  explicitly  grant  the  President  the  power  to  impound 
unds  to  ensure  that  outlays  do  not  in  fact  exceed  estimated  expenditiires,  a  Presi- 
dent might  well  conclude  that  the  constitutional  command  that  "[t]otal  outlays  for 
any  fiscal  year  shall  not  exceed  total  receipts"  must  take  precedence  over  mere  stat- 
utes, including  appropriations  bills,  entitlement  packages,  and  the  Impoundment 
Act  of  1974. 

If  a  presidential  decision  to  order  a  reduction  in  pension  payments  were  chal- 
lenged in  court  by  beneficiaries,  how  should  a  federal  court  rule?  This  would  be  a 
very  difficult  question  under  a  balanced  budget  amendment  as  the  proposals,  includ- 
ing S.J.  Res.  41,  are  now  worded.  The  President  could  argue  in  defense  of  his  or 
her  action  that  there  was  a  conflict  between  the  statutes  requiring  these  outlays  and 
the  constitutional  provision  commanding  that  "[tlotal  outlays  *  *  *  shall  not  exceed 
total  receipts."  To  execute  the  spending  statutes  would  result  in  the  Constitution 
being  violated. 

To  be  sure,  it  would  be  a  tnilv  extraordinary  step  to  confer  such  a  novel  and 
sweeping  power  on  the  executive  Sranch  when  the  amendment  did  not  state  explic- 
itly tJiat  such  a  power  is  being  conferred  and  failed  even  to  define  any  limits  on  the 
manner  of  its  exercise.  Those  seeking  judicial  orders  preventing  the  President  from 
deciding  on  his  own  how  and  where  to  terminate  or  reduce  benefits  required  by  law 
would  argue  that  the  courts  should  hesitate  before  concluding  that  the  amenmnent 
in  fact  conferred  such  unilateral  powers  upon  the  President:  at  the  very  heart  of 
constitutional  government  is  the  proposition  that  power  over  the  budget  rests  with 
the  people's  representatives  in  Congress;  i5  that  the  shift  to  unrestrained  presi- 
dential impoundment  would  effectively  take  fi-om  Congress  the  "power  over  the 
purse"  and  confer  that  power  on  the  President,  le  Whether  courts  would  find  the  ar- 
guments against  implied  Presidential  power  persuasive  is  difficult  to  predict  in  the 
absence  of  an  express  answer  in  the  amendment  itself 

Assuming  that  a  President  concludes  that  his  duty  to  comply  with  the  constitu- 
tional amendment  implicitly  includes  the  impoundment  power  necessary  to  ensure 
that  the  budget  is  in  fact  balanced,  and  that  the  courts  defer  to  that  construction, 
nothing  in  the  amendment  directs  how  the  President  should  exercise  this  authority. 
Most  dl  programs  be  cut  by  proportional  amounts?!^  Or  would  the  President  have 


13  In  Flast  V.  Cohen,  392  U.S.  83  (1968),  the  Court  held  that  a  taxpayer  may  challenge  con- 
gressional action  under  the  Taxing  and  Spending  Clause  that  violates  a  limitation  on  the  exer- 
cise of  that  power.  Although  later  cases  have  narrowed  the  doctrine  of  taxpayer  standing,  (see, 
e.g.,  Valley  Force  Christian  College  v.  Americans  United  for  Separation  of  Church  &  State.  Inc., 
454  U.S.  464  (1982))  the  reasoning  of  Flast  might  well  permit  htigation  to  be  brought  to  prohibit 
outlays  in  excess  of  revenues,  or  outlays  in  excess  of  the  "statement  of  outlays"  adopted  prior 
to  the  fiscal  year  in  question.  Taxpayers  might  also  seek  to  litigate  any  alteration  in  revenues, 
including  the  closing  of  tax  loopholes,  by  arguing  that  the  provisions  mandating  special  require- 
ments such  as  absolute  majorities  of  all  members  were  not  followed. 

i*Some  have  also  suggested  that  a  Member  of  Congress  who  voted  against  an  unbalanced 
budget  would  have  standing  to  sue  to  prevent  its  adoption.  There  is  some  case  support  for  such 
a  view.  See,  e.g.,  Coleman  v.  Miller,  307  U.S.  433,  438  (1939)  (Kansas  state  senators  had  stand- 
ing to  protest  lack  of  effect  of  votes  for  ratification  of  proposed  Child  Labor  Amendment,  which 
ratification  had  been  rescinded  by  subsequent  act  of  the  legislature);  Kennedy  v.  Sampson,  511 
F.2d  430  (D.C.  Cir.  1974)  (legislators  have  standing  to  challenge  constitutionality  of  pocket  veto). 
But  see  Harrington  v.  Bush,  553  F.2d  190  (D.C.  Cir.  1977  (legislators  do  not  have  standing  to 
challenge  executive  failure  to  act  in  compliance  with  statute).  At  the  least,  this  case  law  sug- 
gests that  there  is  some  possibility  that  a  court  would  accord  legislators  standing  to  challenge 
a  congressional  failure  to  comply  with  the  terms  of  the  balanced  budget  amendment;  while  pro- 
ponents of  the  amendment  may  well  be  right  that  according  legislators  standing  would  be  un- 
wise, they  cannot,  in  the  face  of  these  cases,  confidently  assert  that  such  a  view  would  never 
be  adopted  by  the  courts. 

15 See  The  Federalist  No.  58  (Madison)  (Clinton  Rossiter  ed.,  1961). 

16  In  addition,  opponents  could  argue,  adopting  an  amendment  that  would  do  fer  allow  the 
President  to  make  his  own  selective  budget  decisions  would  do  more  than  simply  transfer  budg- 
eting authority  to  the  executive  branch.  A  President  with  the  power  to  withhold  expenditures 
selectively,  the  argument  would  run,  is  a  President  with  the  power  to  influence  the  actions  of 
Members  of  Congress  on  the  whole  array  of  legislative  issues  by  holding  hostage  legally  man- 
dated expenditures  critical  to  a  Member's  particular  district.  If  Congress  had  meant  by  this 
amendment  to  transform  representative  government  in  such  a  fundamental  manner,  the  pro- 
posal would  have  expressly  stated  the  nature  (and  the  limits)  of  the  power  being  transferred 
to  the  executive. 

I'' One  academic  colleague,  a  leading  Constitutional  scholar,  has  suggested  to  me  that  the 
amendment  would  require  and  empower  the  President  unilaterally  to  bring  a  budget  into  bal- 
ance, but  would  Hmit  the  President  to  exactly  proportionate  cuts  in  all  federal  programs  and 
entitlements.  I  would  not  read  to  amendment  to  cabin  the  President's  discretion  in  that  manner. 
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liscretion  to  impound  only  those  funds  he  or  she  deems  least  important  to  the  na- 
ional  welfare?  If  it  appeared  during  a  fiscal  year  that  federal  outlays  would  exceed 
estimated  receipts,  could  the  President  order  the  Social  Security  Administrator  to 
educe  Social  Security  benefit  payments  by  9  percent  below  the  amounts  stated  by 
he  Social  Security  law?  Or  could  the  President  unilaterally  order  the  Department 
if  Defense  to  cut  military  pay  by  11  percent,  even  though  a  higher  rate  had  been 
stablished  by  statute? 

It  would  be  a  difficult  question  for  a  court  to  determine  whether  such  a  restruc- 
uring  of  our  constitutional  framework  had  been  intended  or  executed  by  this 
mendment.  Litigation  over  the  validity  of  unilateral  decisions  by  the  President  to 
/ithhold  payment  of  benefits  (such  as  Social  Security)  mandated  by  law  could  easily 
iroduce  different  results  in  different  courts  for  months  or  years  until  each  specific 
ssue  was  resolved  by  the  United  States  Supreme  Court.  If  the  courts  disapproved 
he  President's  attempt  to  remedy  the  constitutional  violation,  they  would  then  have 

0  consider  whether,  and  how,  to  resolve  the  problem  themselves. 

A  particularly  serious  problem  with  the  current  balanced  budget  amendment  pro- 
osals  is  their  failure  to  state  whether  federal  courts  would  or  would  not  be  empow- 
red  by  the  amendment  to  order  tax  increases  in  order  to  bring  about  compliance 
,rith  the  provisions  of  the  amendment.  See  Missouri  v.  JenkinsA^  In  Jenkins,  the 
lupreme  Court  held  that  while  a  federal  district  court  had  abused  its  discretion  in 
uposing  a  tax  increase  to  fund  a  school  desegregation  program,  the  modifications 
lade  by  the  Court  of  Appeals  satisfied  equitable  and  constitutional  principles, 
'hose  modifications  included  leaving  the  details  of  the  mandate  to  increase  taxes 
D  state  authorities.  Once  the  outcome  of  the  budgeting  process  has  been  specified 

1  a  constitutional  amendment,  a  plaintiff  with  standing  might  successfully  argue 
Kat  he  or  she  had  a  right  to  have  a  court  issue  whatever  relief  is  necessary  to  rem- 
dy  the  Constitutional  violation. 

The  failure  to  specify  any  enforcement  mechanisms  for  the  amendment  could  re- 
ult  in  the  transfer  of  power  over  fundamental  political  questions  of  taxing  and 
pending  to  the  courts.  This  would  represent  a  fundamental  and  deeply  problematic 
Bordering  of  our  basic  constitutional  structure.  The  placing  of  the  "power  of  the 
urse"  in  the  hands  of  the  legislature — and  not  in  the  hands  of  the  executive  or  judi- 
ial  branches — was  not  a  decision  Ughtly  made  by  the  framers  of  the  Constitution, 
ames  Madison  wrote  in  the  58th  Federalist  that  the  "power  of  the  purse  may,  in 
ict,  be  regarded  as  the  most  effectual  weapon  with  which  any  constitution  can  arm 
tie  immediate  representatives  of  the  people,  for  obtaining  a  redress  of  every  griev- 
nce,  and  for  carrying  into  effect  every  just  and  salutary  measure."  is  The  framers 
xplicitly  rejected  the  notion  that  such  a  crucial  power  should  rest  with  either  the 
xecutive20  or  with  the  judiciary.21  The  courts  lack  not  only  the  resources,  but  also 
le  close  link  to  the  general  public  needed  for  responsible  budgetary  decisions.  It 
ould  be  a  profound  mistake  for  Congress  to  propose  an  amendment  that  could 
ransfer  such  a  vital  legislative  power  to  an  unelected  judiciary. 

The  potentially  radical  revision  in  the  structure  of  our  government  that  this 
mendment  could  work  has  been  the  subject  of  very  little  public  discussion.  Al- 
hiough  there  may  well  be  a  strong  societal  consensus  of  an  urgent  need  to  reduce 
le  budget  imbalance,  there  has  been  Uttle  debate  over,  and  there  certainly  is  no 


'  the  amendment  does  indeed  require  and  empower  the  president  to  bring  the  budget  into  bal- 
nce,  I  would  assume  that  it  woiild  leave  him  or  her  with  the  authority  to  decide  which  pro- 
rams  or  entitlements  to  cut  and  by  how  much  (and  possibly  which  taxes  to  raise  by  unilateral 
secutive  action  and  by  how  much). 

18  495  U.S.  33(1990). 

i9The  Federalist  No.  58,  at  359  (James  Madison)  (Clinton  Rossiter  ed.,  1961). 

20  See,  e.g.,  3  Annals  of  Cong.  938-39,  in  which  Madison  quotes  Rep.  Findley  as  having  con- 
uded  that  "appropriations  of  money  were  *  *  *  the  bulwark  which  our  Constitution  had  care- 
illy  ad  jealously  established  against  Executive  usurpations,"  during  the  course  of  a  congres- 
onal  debate  over  the  propriety  of  the  President's  using  funds  appropriated  to  satisfy  the  for- 
ign  debt  for  another  purpose;  Madison  appears  to  be  of  the  view  tnat  this  would  be  acceptable 
rovided  that  a  careful  accounting  was  kept  and  the  funds  repaid  to  the  account  against  which 
ley  had  been  drawn;  see  also  3  Joseph  Story,  Commentaries  on  the  Constitution  §  1342  (1833) 
Noting  that  "[i]f  [the  power  of  the  purse  were  not  placed  in  congressional  hands],  the  executive 
■ould  possess  an  unbounded  power  over  the  public  purse  of  the  nation,"  and  that  "[t]he  power 
)  control,  and  direct  the  appropriations,  constitutes  a  most  useful  and  salutary  check  upon  pro- 
ision  and  extravagance,  as  well  as  upon  corrupt  influence  and  public  pec\ilation."). 

21  The  Federalist  No.  78,  at  465  (Alexander  Hamilton)  (Clinton  Rossiter,  ed.,  1961)  (noting 
lat  the  judicial  branch  did  not  pose  as  great  a  danger  to  liberty  as  opponents  feared  because 

"has  no  influence  over  either  the  swoi^  or  the  purse;  no  direction  either  of  the  strength  or 
le  wealth  of  society"). 


144 

consensus  on,  the  proposition  that  we  should  institute  such  a  dramatic  reform  of  the 
basic  structure  of  our  govemment.22 

B.  The  Prospect  of  an  Unenforceable  Amendment. 

In  the  absence  of  implied  enforcement  mechanisms  such  as  presidential  impound- 
ment of  funds  or  judicial  involvement  in  the  budgeting  process,  the  amendment  is 
unlikely  to  prove  effective.  Because  it  is  highly  likely  that  an  amendment  would  not 
bring  about  a  balanced  budget,  its  adoption  could  be  tnily  harmful  to  the  Constitu- 
tion. To  have  the  Constitution  declare  that  the  budget  shall  be  balanced,  while  pro- 
viding no  mechanism  to  make  that  happen,  would  place  an  empty  promise  in  the 
fundamental  charter  of  our  government.  To  have  a  provision  of  the  Constitution  rou- 
tinely violated  would  inevitably  make  all  other  provisions  of  the  Constitution  seem 
far  less  inviolable.  As  Alexander  Hamilton  noted. 

Wise  politicians  will  be  cautious  about  fettering  the  government  with  re- 
strictions that  cannot  be  observed,  because  they  know  that  every  breach  of 
the  fundamental  laws,  though  dictated  by  necessity,  impairs  that  sacred 
reverence  which  ought  to  be  maintained  in  the  breast  of  rulers  toward  the 
constitution  of  a  country,  and  forms  a  precedent  for  other  breaches  where 
the  same  plea  of  necessity  does  not  exist  at  all,  or  is  less  urgent  and  pal- 
pable.23 

Some  have  suggested  that  even  if  the  amendment  failed  to  eliminate  the  deficit, 
it  would  nonetheless  have  the  salutary  effect  of  creating  pressure  to  reduce  the  defi- 
cit. But  at  what  cost  would  this  salutary  effect  be  produced?  Even  supposing  that 
the  amendment  brought  about  a  reduction  in  the  size  of  the  deficit,  the  remaining 
excess  of  expenditures  over  receipts  would  constitute  nothing  less  than  a  continuing 
multi-billion-dollar  violation  of  the  Constitution. 

It  would  be  wonderful  if  we  could  simply  declare  by  constitutional  amendment 
that  from  this  day  forward  the  air  would  be  clean,  the  streets  fi-ee  of  drugs,  and 
the  budget  forever  in  balance.  But  merely  saying  those  things  in  the  Constitution 
does  not  make  them  happen.  As  countries  around  the  world  have  discovered,  placing 
a  statement  of  principle  in  a  constitution  does  not  mean  that  such  a  principle,  how- 
ever laudatory,  will  be  obeyed.  Many  constitutions  "guarantee"  freedom  from  pov- 
erty or  environmental  purity;  the  only  accomplishment  is  that  such  a  constitution 
is  not  taken  seriously  as  positive  law,  the  kind  of  law  that  is  invocable  in  court  by 
litigants.  The  framers  of  the  American  Constitution,  on  the  contrary,  understood 
that  provisions  of  the  Constitution  must  be  enforceable  if  the  rule  of  law  is  to  be 
respected.  We  should  hesitate  long  before  placing  an  unenforceable  promise  in  the 
fundamental  document  that  binds  our  nation  together. 

Chairman  Byrd.  Thank  you,  Mr.  Dellinger. 

You  have  informed  the  committee  that  the  Department  of  Jus- 
tice's greatest  concern  about  this  amendment  is  that  it  lacks  an  en- 
forcement mechanism  or  way  to  ensure  that  a  balanced  budget  ac- 
tually occurs.  Could  you  explain  for  the  committee  why  section  6 
of  the  amendment,  which  provides  that  Congress  shall  enforce  and 
implement  the  amendment  by  appropriate  legislation,  would  not 
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22  The  framers  certainly  contemplated  that  amendments  would  be  necessary  from  time  to  time 
as  flaws  in  the  Constitution  were  discovered.  See  The  Federalist  No.  43,  at  278-79  (James  Madi- 
son) (Clinton  Rossiter  ed.,  1961).  We  should,  however,  be  alert  to  the  full  consequences  of  pro- 
posed reforms  of  the  constitutional  structure.  See  1979-80  House  Hearings  1  (Statement  of  Rep. 
Peter  Rodino,  quoting  President  Abraham  Lincoln  as  saying:  "As  a  general  rule,  I  think  we 
would  much  better  let  it  alone.  No  slight  occasion  should  tempt  us  to  touch  it.  Better  not  take 
the  first  step,  which  may  lead  to  a  habit  of  altering  it."). 

23 The  Federalist  No.  25,  at  167  (Alexander  Hamilton)  (Clinton  Rossiter  ed.,  1961).  For  further 
expression  of  this  concern,  as  it  relates  to  proposed  balanced  budget  amendments  quite  similar 
to  this  one,  see,  e.g.,  Peter  W.  Rodino,  The  Proposed  Balanced  Budget/Tax  Limitation  Constitu- 
tional Amendment:  No  Balance,  No  Limits,  10  Hastings  Const.  L.Q.  785,  800  (1983);  1987  House 
Hearings  614-15  (Letter  of  William  van  Alstyne,  Professor  of  Law,  Duke  University,  to  Mr.  War- 
ren Grimes,  Counsel,  House  Committee  on  the  Judiciary);  id.  606-13  (Letter  of  Jonathan  Varat, 
Professor  of  Law,  U.C.L.A.,  to  the  Hon.  Peter  Rodino,  Chairman  of  the  House  Comm.  on  the 
Judiciary);  and  1979-80  House  Hearings  22  (statement  of  Paul  A.  Samuelson,  Nobel-prize-win- 
ning economist)  ("If  the  adopted  amendment  provides  escape  valves  so  easy  to  invoke  that  the 
harm  of  the  amendment  can  be  avoided,  the  amendment  degenerates  into  little  more  than  a 
pious  resolution,  a  rhetorical  appendage  to  clutter  up  our  magnificent  historical  Constitu- 
tion. *  *  *  There  is  no  substitute  for  disciplined  and  informed  choice  by  a  democratic  people 
of  their  basic  economic  policies."). 
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satisfy  the  Department's  concerns  about  the  difficulty  of  enforcing 
;he  amendment? 

Mr.  Bellinger.  Well,  I  think  there  are  at  least  two  kinds  of  rea- 
sons, Mr.  Chairman,  why  that  is  not  in  itself  sufficient  to  allay 
;hese  concerns.  First,  that  I  noted  earlier,  is  that  it  may  well  be 
;hat  Congress  cannot,  in  fact,  agree  upon  an  implementing  mecha- 
nism. More  profoundly,  though,  it  could  well  be  that  those  imple- 
nenting  mechanisms  do  not  work  to  achieve  this  wonderful  goal  of 
I  world  in  which  total  outlays  do  not  exceed  total  receipts  in  any 
^ear.  And,  therefore,  if  whatever  implementing  legislation  was 
)assed  failed  to  work,  the  court  and  perhaps  the  administrative  of- 
icers  would  still  feel  obligated  to  bring  the  budget  into  balance  in 
hat  year  by  taking  whatever  steps  are  necessary  through  judicial 
)rder  or  otherwise  to  do  so.  Even  where  there  is  implementing  leg- 
slation,  that  legislation  almost  certainly  will  call — in  the  various 
brms  I  have  seen  proposed — ^that  legislation  will  call  for  some  level 
)f  judicial  involvement  in  this  process  where  judges  will  have  to 
nake  decisions  about  estimating  tax  revenues. 

Now,  I  have  known  and  admired  many  judges  in  my  time,  but 
hey  are  not  necessarily  the  sort  of  folks  you  would  want  estimat- 
ng  tax  revenues.  The  training  does  not  lead  to  that  level  of  skill, 
lor  do  they  have  the  sufficient,  I  believe  what  the  framers  would 
lave  called,  sufficient  connection  of  an  ongoing  basis  with  the  con- 
:erns  of  the  people. 

Chairman  Byrd.  One  of  the  issues  that  could  arise  by  the  en- 
brcement  of  the  amendment  by  courts  is  the  issue  as  to  who  would 
:alculate  the  receipts  and  outlays  that  would  be  used  in  determin- 
ng  whether  the  budget  is  balanced.  Would  it  violate  the  separation 
»f  powers  for  Congress  to  provide  in  implementing  legislation  that 
he  CBO's  estimates  of  receipts  and  outlays  will  control,  for  pur- 
)Oses  of  determining  whether  the  budget  is  balanced?  If  it  would 
dolate  the  separation  of  powers  for  Congress  to  designate  the  Con- 
gressional Budget  Office's  estimates  as  controlling,  would  that  then 
nean  that  the  Office  of  Management  and  Budget's  estimates  for  re- 
leipts  and  outlays  would  be  binding? 

Mr.  Bellinger.  Senator,  section  1  is,  I  take  it,  in  a  sense  a  fun- 
lamental  provision,  so  the  court  would  have  to  satisfy  itself  that 
otal  outlays  would  not,  in  fact,  exceed  total  receipts,  so  a  court  in 
he  end  would  have  to  make  its  own  judgment. 

Now,  by  analogy  to  section  5  of  the  14th  amendment,  the  court 
night  well  give  some  degree  of  deference  to  Congress'  suggestion 
>f  a  mechanism,  but  in  the  absence  of  that,  the  court  itself  would 
lave  to  choose  between  what  might  be  conflicting  estimates — I 
nean,  a  deeply  political  choice.  So  that  I  think  a  court  would  be 
aced  with  a  truly  agonizing  and  terrible  dilemma  in  a  case  brought 
)efore  it  under  this  amendment. 

On  the  one  hand,  a  court  could  say — ^the  judge  or  justice  could 
;ay  to  himself  or  herself  I  am  utterly  unsuited  to  choose  revenue 
estimates  on  national  macroeconomics.  How  am  I  supposed  to 
nake  the  kind  of  disinterested  nonpartisan  judgment  of  principle 
hat  a  justice  is  supposed  to  make  if  what  I  am  called  upon  to  do 
s  to  choose  between  the  Congressional  Budget  Office  and  the  0MB 
•evenue  estimates?  And  yet,  if  I  decline  this  task  as  judicially  un- 
nanageable,  as  unsuited  to  the  role,  that  may  well  mean  that  there 
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is  no  enforcement  mechanism  remaining  for  this  amendment,  and 
that  means  we  will  have  a  citizenry  that  had  been  promised  that 
our  fundamental  law  would  now  produce  a  balanced  budget  and 
that  promise  would  have  been  broken,  undercutting  the  sense  of 
the  citizens  that  our  Constitution  really  means  what  it  says.  And 
I  do  not  know  how  any  particular  judge  or  justice  would  resolve 
that  agonizing  dilemma. 

Chairman  Byrd.  Mr.  Bellinger,  I  am  reading  from  the  Judiciary 
Committee  report.  The  report  on  page  11,  in  its  comments  on  sec- 
tion 6,  states  as  follows — and  I  read  from  the  report. 

Thia  provision  gives  Congress  an  appropriate  degree  of  flexibility  in  fashioning 
necessary  implementing  legislation. 

For  example,  Congress  could  use  estimates  of  receipts  or  outlays  at  the  beginning 
of  the  fiscal  year  to  determine  whether  the  balanced  budget  requirement  of  section 
1  would  be  satisfied  so  long  as  the  estimates  were  reasonable  and  made  in  good 
faith.  In  addition,  Congress  could  decide  that  a  deficit  caused  by  a  temporary  self- 
correcting  drop  in  receipts  or  increase  in  outlays  during  the  fiscal  year  would  not 
violate  the  article.  Similarly,  Congress  could  state  that  very  small  or  neghgible  devi- 
ations from  a  balanced  budget  would  not  represent  a  violation  of  section  1. 

If  an  excess  of  outlays  over  receipts  were  to  occur.  Congress  can  require  that  any 
shortfall  must  be  made  up  during  the  following  fiscal  year. 

Mr.  Bellinger,  I  ask  you  the  question,  Bon't  all  of  these  escape 
hatches,  which  are  mentioned  in  the  committee's  report,  fly  in  the 
face  of  the  clear  mandate  of  section  1  of  the  amendment  itself? 

Mr.  Bellinger.  I  agree,  Mr.  Chairman.  I  am  just  looking  at  the 
language  now.  I  think  in  light  of  that  paragraph  you  would  have 
to  read  section  1  to  say  total  outlays  for  any  fiscal  year  shall  not 
exceed  total  receipts,  not,  that  is,  unless — unless  Congress  decided 
through  various  mechanisms  otherwise.  I  mean,  let  me  say  that  I 
believe  that  Congress  would  have  some  latitude  if  it  could  sur- 
mount the  difficulty  of  agreeing  on  implementing  legislation. 

However,  the  language  of  section  1  seems  so  clear,  and  the  state- 
ment from  the  Judiciary  Committee  report  seems  to  convert  that 
language  quite  substantially  from  what  it  says  in  the  text  of  the 
amendment  that  would  be  sent  to  the  States  for  ratification.  The 
amendment  says,  total  outlay  shall  not  exceed  total  receipts.  The 
report  says,  well,  how  about  estimated  outlays  shall  not  exceed  es- 
timated receipts? 

Well,  that  is — as  we  know,  there  can  be  differences  on  the  order 
of  $100  billion,  I  believe,  in  past  years  between  the  differences — 
between  the  sum  of  the  differences  between  total  outlays  and  total 
receipts  on  the  one  hand  and  estimated  outlays  and  estimated  re- 
ceipts on  the  other,  so  that  that  is — we  are  talking  about  a  sub- 
stantial modification  of  the  provision  as  it  would  have  been  sent  to 
the  States  for  ratification. 

Second,  I  think  to  ask  a  court  to  decide  whether — here  is  what 
you  would  be  asking  a  court  to  do.  You  would  have  a  situation 
which  the  clear  language  of  section  1  would  be  in  violation.  Total 
outlays  would  be  exceeding  total  receipts  in  the  fiscal  year.  A  court 
would  be  told  by  Congress,  however,  not  to  provide  a  remedy,  and 
to  cast  its  judicial  blessing  upon  that  situation. 

If  the  court  resolves  that  the  estimates  had  been  made  in  good 
faith — and  I  would  hate  to  be  making  the  oral  argument  on  either 
side  of  the  proposition  that  an  estimate  was  or  was  not  made  in 
good  faith  and  have  a  court  make  that  as  part  of  its  determination. 
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If  all  of  this  worked,  however,  I  am  afraid  we  continue  the  prob- 
lem of  a  constitutional  amendment  that  looks  like  positive  law  and 
yet  somehow  is  not  positive  law,  because  by  the  end  of  the  para- 
graph you  can  have  a  situation  which  deficits  in  one  year  can  be 
rolled  over  and  shortfalls  made  up  in  the  ensuing  year,  which 
sounds  very  much  like  the  situation  we  have  now,  except  for  the 
fact  that  we  would  then  be  violating  an  amendment  to  the  Con- 
stitution of  the  United  States. 

Chairman  Byrd.  So  how  can  we,  with  a  straight  face,  say  in  the 
committee  report  that  here  is  a  loophole,  and  here  is  a  loophole, 
and  here  is  a  loophole,  and  here  is  a  way  we  can  fudge  this  thing. 
We  can  carry  it  over  to  the  next  year,  or  we  can  decide  that  the 
violation  is  small,  or  that  the  excess  of  outlays  over  receipts  is  neg- 
ligible. That  is  not  what  the  face  of  this  amendment  clearly  sa3^s. 
Indubitably — indubitably  it  makes  clear  that  outlays  shall  not  ex- 
ceed receipts  in  any  given  year. 

Now,  how  can  we  say  with  a  straight  face — here  is  what  the 
amendment  says,  that  they  shall  not — outlays  shall  not  exceed  re- 
ceipts, and  that  is  absolutely  clear  on  its  face — we  are  going  to  bal- 
ance this  budget,  and  the  amendment  says  it  has  to  be  balanced 
every  year,  and  then  how  can  we  say  in  the  committee  report,  well 
if  the  excess  is  negligible,  if  it  is  small,  Congress  can  so  state  thai 
it  is  small?  What  does  that  do — what  does  that  do  to  the  Constitu 
tion  of  the  United  States?  That  is  my  question. 

Mr.  Bellinger.  We  have  not  always,  of  course,  one  must  ac 
knowledge,  complied  with  provisions  of  the  Constitution.  We  hav( 
been  in  default  as  we  were  under  the  15th  amendment  on  the  righ- 
to vote  not  being  denied  on  the  basis  of  race. 

We  have  obviously  sometimes,  in  times  of  great  stress,  lost  oui 
respect  for  the  first  amendment,  when  fear  of  subversion  rode  high 
and  I  would  not  deny  that  our  compliance  with  the  Constitutior 
has  been  less  than  perfect,  but  I  think  we  have  suffered  when— 
as  we  did  with  the  great  Civil  War  amendment,  when  we  did  noi 
comply  with  those  amendments,  and  I  think  the  basic  sense  of  law- 
fulness suffered  in  those  eras  and  with  Prohibition  under  the  18tt 
amendment,  but  never  before,  I  think,  would  we  have  proposed  an 
amendment  to  the  Constitution  with  knowledge  in  advance  that  we 
did  not  really  think  was  going  to  be  complied  with  and  we  provided 
no  mechanism  for  doing  it.  I  mean,  that  is  to  deny  the  very  heart 
of  the  Constitution,  and  it  is  the  kind  of  law  that  we  hope  and  as- 
pire and  pledge  will  govern  our  lives  and  the  lives  of  our  officials 
and  of  our  citizens. 

Chairman  Byrd.  Well,  Mr.  Bellinger,  I  thank  you  for  your  state- 
ment, and  it  will  be  very  useful  to  the  committee — it  should  be  if 
we  pay  attention  to  what  you  have  said — and  I  wish  it  were  pos- 
sible for  you  to  remain  longer.  We  do  have  other  witnesses  lined 
up.  If  you  can  find  it  within  your  schedule  to  remain  and  stay 
around,  we  might  have  another  question  for  the  entire  group,  but 
do  not  feel  bound  by  that.  You  have  fulfilled  your  commitment. 

Mr.  Bellinger.  Mr.  Chairman,  thank  you.  It  is  a  pleasure  to  ap- 
pear before  you.  I  am  familiar  with  your  outstanding  history  of  the 
Senate  of  the  United  States,  and  I  think  you  may  this  year  be  writ- 
ing yet  another  chapter  in  which  you  will  be  a  leading  figure. 
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Chairman  Byrd.  Are  you  familiar  with  Montesquieu's  history  of 
the  Romans? 

Mr.  Bellinger.  Not  nearly  as  well  as  you  are,  sir.  A  passing  ac- 
quaintance, I  would  say. 

Chairman  Byrd.  Well,  thank  you  very  much.  Thank  you. 


NONDEPARTMENTAL  WITNESSES 


rATEMENT  OF  ARCHTOALD  COX,  HARVARD  UNIVERSITY  PROFESSOR 

Chairman  Byrd.  For  our  second  speaker  today,  I  am  pleased  to 

elcome  Professor  Archibald  Cox,  a  professor  emeritus  at  the  Har- 

ard  Law  School. 

Professor  Cox  brings  an  impressive  record  of  service  in  Govem- 

lent  and  academia  to  these  hearings.  Indeed,  to  list  all  of  his  ac- 

)mplishments  would  take  the  better  part  of  the  next  hour.  Suffice 

to  say,  however,  that  his  study  of  the  Constitution  and  the  laws 

especially  pertinent  today. 

Professor  Cox,  good  morning,  and  thank  you  very  much  for  com- 

[g  here  today.  Please  proceed. 

Mr.  Cox.  May  I  take  a  moment  first  to  thank  you  and  the  com- 

ittee  for  this  opportunity  to  express  my  opposition  to  Senate  Joint 

esolution   41,  the  proposed  so-called  balanced  budget  constitu- 

onal  amendment. 

Chairman  Byrd.  Would  you  mind  moving  that  microphone  clos- 
.? 

Mr.  Cox.  Not  at  all. 

Chairman  Byrd.  We  have  a  good  audience,  and  I  am  sure  they 
ant  to  hear  everything  that  you  say. 

Mr.  Cox.  I  think  I  fully  appreciate  the  dangers  of  repeated  deficit 
idgets,  repeated  year  after  year,  but  the  so-called  balanced  budg- 
amendment  it  seems  to  me  not  at  all  to  be  a  solution.  Indeed, 
hat  is  described  as  an  act  of  fiscal  responsibility  strikes  me  as  an 
:t  of  supreme  constitutional  irresponsibility. 

I  say  that  for  four  reasons,  basically.  First,  the  proposed  amend- 
ent  would  damage  the  Constitution  by  introducing  matter  foreign 
t  its  fundamental  and  traditional  purposes. 

Second,  it  would  further  undermine  confidence  in  the  Constitu- 
on  by  holding  out  an  appearance  of  guarantees  that  will  surely 
'ove  illusory. 

Third,  it  seems  to  me  bound  to  spawn  disputes  and  charges  of 
olation  without  providing  either  the  means  of  resolving  the  dis- 
ites  or  remedies  for  the  actual  threatened  violation,  except  to 
*ing  in  the  courts,  and  that  exception  brings  me  to  the  last  point, 
lat  the  proposed  amendment  risks  bringing  into  the  courts — and 
am  convinced  that  bringing  them  into  a  field  for  which  they  are 
•tally  unequipped  by  experience  and  have  nobody  to  guide  them, 
ould  both  damage  the  judicial  system,  confidence  in  it,  but  also 
[directly  the  Constitution. 

I  have  elaborated  those  reasons  in  a  prepared  statement  which 
would  like  to  file,  and  perhaps  I  could  give  you  a  somewhat  short- 
led  version  now. 
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Chairman  Byrd.  Your  statement  will  be  included  in  the  record. 
Normally  we  say  by  unanimous  consent,  but  that  is  a  given  in  this 
situation. 

Mr.  Cox.  My  first  reason  for  thinking  that  the  amendment  is  an 
act  of  constitutional  irresponsibility  is  that  it  would  damage  the 
Constitution  by  introducing  matter  irrelevant  to  its  fundamental 
and  traditional  purposes.  Those  purposes  are  of  two  kinds:  first,  to 
distribute  the  powers  of  Government  between  the  Nation  and  the 
States,  and  then  among  the  three  branches  of  the  Federal  Govern- 
ment and  the  two  Houses  of  Congress;  and  second,  they  protect 
fundamental  individual  rights  such  as  life,  liberty,  property,  free- 
dom of  speech  and  the  like. 

The  proposed  amendment  is  of  an  altogether  different  character. 
It  emphasizes  a  budgetary  policy  that  nearly  everyone  agrees  to  be 
sound  under  some  conditions,  and  nearly  everyone,  including  the 
amendment  sponsors,  or  some  of  them,  agree  to  be  unsound  under 
other  conditions. 

What  it  does,  in  effect,  is  tip  the  congressional  scales  in  favor  of 
those  who  oppose  a  deficit  budget  or  tax  increase  by  requiring  more 
than  a  simple  but  ordinary  majority  to  enact. 

I  find  it  helpful  in  this  connection  to  also  restate  what  the 
amendment  boils  down  to  in  an  operative  and  forceful,  perhaps, 
fashion.  Congress  may  appropriate  money  up  to  the  anticipated 
revenues  by  the  familiar,  simple  majority  of  quorums  in  each 
House.  Congress  may  appropriate  money  in  excess  of  anticipated 
revenues  by  three-fifths  vote  of  the  full  membership  of  each  House 
of  Congress,  but  not  otherwise.  Congress  may  enact  a  tax  increase 
by  majority  votes  of  the  full  membership  of  each  House  of  Con- 
gress, but  not  otherwise,  and  finally,  it  may  raise  the  ceiling  on  the 
national  debt  by  a  three-fifths  vote,  but  not  otherwise. 

Those  rules,  I  suggest,  Mr.  Chairman,  are  matters  of  parliamen- 
tary procedure,  neither  more  or  less  than  that.  To  put  into  the  Con- 
stitution parliamentary  rules  enabling  a  minority  to  have  the  abil- 
ity to  force  a  decision  on  a  particular  question  of  policy,  a  departure 
from  the  usual  principal  of  majority  rule,  seems  to  me  to  cheapen 
our  basic  charter  and  to  erode  the  respect  on  which  its  vitality  de- 
pends. 

My  second  basic  objection  is  that  the  proposed  amendment  would 
undermine  confidence  in  the  Constitution,  feed  distrust,  and  feed 
distrust  of  the  Government  by  holding  out  guarantees  that  almost 
surely  will  prove  illusory.  The  synopsis  to  Senate  Joint  Resolution 
41  describes  the  proposed  joint  resolution  as  proposing  an  amend- 
ment to  the  Constitution  of  the  United  States  to  require  a  balanced 
budget,  but  the  substance  does  not  always  require  a  balanced  budg- 
et at  all,  and  it  seems  very  truly  certain  that  the  budget  will  not 
be  in  balance,  that  expenditures  will  outrun  revenues  in  a  good 
many  years. 

First  will  be  the  years  in  which  there  is  the  required  three-fifths 
vote  for  an  unbalanced  budget. 

Second,  the  years  in  which  expenditures  outrun  revenues  be- 
cause there  has  been  a  downturn  in  the  economy  and  a  downturn, 
therefore,  in  revenues.  And  as  those  deficit  years  come  down  the 
road,  what  is  going  to  be  the  reaction  of  the  ordinary  citizen  who 
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3lied  on  the  representation  that  this  amendment  would  require  a 
alanced  budget? 

Well,  it  seems  to  me  it  is  all  too  likely  to  be  cynicism,  disillusion- 
lent,  lack  of  confidence  in  those  who  govern,  and  lack  of  con- 
dence  in  our  Constitution. 

Third,  I  submit  that  the  proposed  amendment  would  damage  the 
onstitution  by  spawning  constitutional  controversies  without 
leans  of  resolution,  and  imposing  mandates  without  remedies  for 
iolation  other  than,  in  both  cases,  other  than  to  draw  in  the 
)urts,  which,  as  I  shall  submit  a  little  later,  are  ill-equipped  to 
sal  with  fiscal  and  budgetary  matters,  and  lack  any  body  of  law 
y  which  to  decide  them. 

A  good  way  to  see  the  point  is  just  to  take  a  simple  example, 
uppose  that  the  budget  is  balanced  at  the  start  of  the  year,  antici- 
ated  revenues  are  in  excess  of  or  equal  to  appropriations.  Then, 
I  a  given  year,  the  President  finds  partway  through  the  year  that 
lere  is  a  serious  shortfall  in  the  estimates  of  receipts  on  which  he 
nd  Congress  relied  because  of  a  downturn. 
What  is  he  to  do,  go  on  spending  what  was  appropriated? 
Well,  then  he  will  violate  section  1  of  the  proposed  amendment, 
)ntrary  to  his  sworn  oath. 

Stop  and  cut  all  expenditures  equally  in  the  required  proportion 
>  bring  them  down  to  the  new  estimates? 

Well,  that  would  be  possible,  but  not  very  sensible.  All  expendi- 
ires  are  not  equally  required. 

Spend  up,  so  long  as  there  is  money,  up  to  the  amount  of  reve- 
iies,  then  shut  the  Government  down? 
That  will  not  do. 
The  only  other  way  to  comply  with  the  Constitution  is  for  him 

1  pick  and  choose  which  appropriations  he  will  spend  up  to  the 
ill  or  in  what  proportion  and  impound  the  others. 

That  would  result,  of  course,  in  disputes  between  the  Congress 
id  the  President. 

If  the  President  were  right,  it  would  be  an  important  redistribu- 
on  of  power  between  the  executive  and  legislative  branches.  It  is 
ard  to  think  of  any  other  way  out,  quite  frankly. 

If  he  starts  to  go  ahead  and  there  is  a  dispute  that  is  not  ami- 
ibly  resolved,  well,  the  likelihood  is  great  that  either  House  of 
ongress,  both  Houses,  or  perhaps  even  a  group  of  Congressmen 
ill  turn  to  the  courts  and  pull  them  in. 

And  the  prospects  are  the  same  whenever  threatened  violations 
:cur  or  actual  violations  occur,  because  the  President  has  not 
iken  any  step,  and  spending  does  outrun  receipts.  There  is  simply 
0  solution  proposed.  And  the  courts  may  well  be  drawn  in  as  the 
ily  possible  solution.  But  drawing  the  courts  in  seems  to  me  to 

2  an  even  worse  problem  than  not  drawing  them  in. 

And  that  brings  me  to  my  fourth  fundamental  proposition,  and 
lat  is  that  the  risk  of  drawing  the  courts  in  is  sufficiently  great, 
)  that  it  ought  to  be  avoided  in  order  to  avoid  very  grave  damage 
)  the  judicial  system  and  also  to  confidence  in  the  Constitution. 

If  you  would  forgive  me  a  moment,  Senator,  I  have  got  my  papers 
11  mixed  up  here.  I  will  straighten  them  out  and  go  ahead. 
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Chairman  Byrd.  Well,  that  happens  to  me  quite  often.  It  is  un- 
derstandable. It  is  better  to  have  one's  papers  mixed  up  than  to 
have  one's  constitutional  principles  mixed  up. 

Mr.  Cox.  Well,  I  hope  that  mine  are  not  mixed  up. 

There  is  one  point  that  I  see  I  was  sliding  over.  And  that  is  it 
is  worth  pointing  out  that  the  judiciary  Committee's  report  on  the 
proposed  amendment  gives  no  answer  to  this  problem  of  disputes 
that  may  arise  or  means  of  enforcement,  means  of  dealing  with  a 
violation.  I  have  particularly  in  mind  the  same  language  discussing 
section  6  that  you  called  attention  to  earlier  when  Assistant  Attor- 
ney Bellinger  was  testifying.  And  it  is  really  a  very  dramatic  con- 
trast between  the  plain  words  of  section  6  and  the  committee's  sort 
of,  "Oh,  do  not  worry",  which  seems  to  be  their  only  answer. 

For  example,  they  say,  one  solution  is  Congress  can  use  esti- 
mates of  receipts  and  outlays  at  the  beginning  of  the  fiscal  year  to 
determine  whether  the  balanced  budget  of  section  1  would  be  satis- 
fied. But,  of  course,  section  1  does  not  talk  in  terms  of  estimates 
at  the  start  of  the  year.  Section  1  says  that  expenditures  shall  not 
exceed  receipts  in  any  fiscal  year. 

And  if  the  committee  were  to  enact  such  a  law  as  it  envisages 
there,  I  would  think  the  message  that  would  go  out  to  the  country 
would  be,  "Oh,  you  should  not  have  taken  seriously  what  we  said 
when  we  put  this  in  the  Constitution.  We  did  not  really  mean  it. 
We  just  meant  we  would  do  the  best  we  can  guessing  in  advance." 

But  that  is  not  what  they  said.  And,  again,  there  is  this  promise 
of  having  something  in  the  Constitution  that  you  know  there  is  a 
high  risk  of  being  ineffective. 

And,  as  you  pointed  out,  and  forgive  me  for  repeating  it,  the 
other  suggestions  of  the  Judiciary  Committee  are  of  the  same  char- 
acter. They  say,  if  outlays  exceed  receipts  as  the  result  of  a  tem- 
porary, self-correcting  drop,  Congress  could  decide  that  there  was 
no  violation.  Congress  could  decide  that  a  violation  is  no  violation. 

That  is  not  going  to  enhance  respect  for  either  Congress  or  the 
Constitution. 

Or  if  it  is  small.  And  what  is  small  in  this  context,  billions  of  dol- 
lars? Then  it  can  be  pushed  to  one  side. 

The  one  remedy  that  is  mentioned,  requiring  that  the  budget 
produce  enough  revenue  in  the  next  year  to  satisfy  the  deficit  from 
the  year  before,  would  certainly  come  only  with  very  great  pain,  if 
it  is  possible  at  all,  knowing  how  hard  it  is  to  achieve  even  a  bal- 
anced budget. 

I  said  before  that  my  fourth  point  was  that  the  proposed  amend- 
ment unduly  risks  damage  to  both  the  courts  and  Constitution  by 
bringing  the  courts  into  budgetary  and  fiscal  matters  with  which 
they  are  simply  not  equipped  to  deal.  I  put  that  in  terms  of  risk 
because  one  cannot  be  certain  just  when  and  how  often  the  courts 
will  be  brought  in. 

I  am  convinced  they  will  be  brought  in,  but  there  are  two  things 
often  mentioned  as  meaning  there  will  be  no  judicial  intervention. 
What  is  the  possibility  that  disputes  arising  under  the  proposed 
amendment  would  be  labelled  political  disputes  and,  therefore, 
nonjusticiable? 

Well,  as  I  reread  the  leading  case,  Baker  v.  Carr,  in  light  of  the 
most  recent  decisions  of  the  court,  questions  arising  under  the  pro- 
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osed  amendment  would  not  be  political  questions.  I  spelled  that 
ut  in  more  length  in  my  statement.  I  think  I  have  said  enough  for 
ow. 

Similarly,  there  are  those  who  say,  "Well,  there  would  be  no  one 
ath  standing."  If  the  court  were  to  follow  the  stated  reasons  for 
iving  Federal  taxpayers  standing  in  Flast  v.  Cohen,  then  there 
/ould  be  standing  of  any  individual  citizen  to  complain  of  viola- 
ions  or  imminently  threatened  violations  of  section  1  of  this 
mendment. 

There  is  also  the  possibility  of  suits  by  Congressmen.  There  is 
he  possibility  of  suits  by  others  who  have  rights  under  some  ap- 
ropriation  bill  that  are  cut  off  in  an  effort  to  balance  the  budget. 

So  that  I  think  there  would  be  plenty  of  plaintiffs  and  a  very 
reat  likelihood  that  courts  all  over  the  country  would  be  drawn 
ito  this.  In  my  judgment,  that  is  a  fatal  fault  in  the  amendment. 

As  I  have  said,  the  judiciary  would  be  thrust  into  fiscal  policy, 
ppropriations,  expenditures,  without  precedent,  without  experi- 
nce,  or  without  a  body  of  law  to  guide  its  decisions.  Judicial  re- 
iew  of  the  constitutionality  of  legislation  is  widely  acceptable  be- 
ause  judges  do  owe  responsibility  to  a  body  of  law.  It  does  not  de- 
ide  every  question,  but  it  is  a  body  that  they  owe  responsibility 
3,  and  which  narrows  the  ground  for  disagreement.  But  that  pro- 
action  would  not  be  present  here. 

Second,  so  far  as  I  can  see,  neither  the  proposed  amendment  nor 
ny  existing  body  of  law,  gives  the  courts  much  guidance  as  to  the 
inds  of  relief  that  they  should  grant  in  cases  of  actual  or  threat- 
ned  violation,  for  example.  In  recent  years,  the  Federal  courts 
ave  been  exceedingly  imaginative  in  framing  all  kinds  of  rem- 
dies,  even  to  the  point  of  ordering  legislative  bodes  to  impose 
axes;  all  kind  of  remedies  for  violations  of  the  Constitution. 

Missouri  v,  Jenkins  is  a  case  I  know  that  you  are  familiar  with, 
lenator,  that  is  a  persuasive  example. 

Again,  one  cannot  say  that  these  things  would  definitely  happen, 
ut  it  seems  to  me  there  is  a  risk  we  ought  not  run.  And  if  this 
^ere  amended,  some  day  we  would  find  the  Federal  district  court 
ssuing  orders,  perhaps  freezing  certain  expenditures,  certain  ap- 
ropriations,  or  even  ordering  the  Congress  to  levy  taxes,  or  pos- 
ibly,  under  the  ground  reserved  in  Missouri  v.  Jenkins,  levying 
axes  themselves. 

Of  course,  all  of  that  would  be  an  intrusion  into  an  area,  thereto- 
Dre,  reserved  for  Congress  and  the  President.  But,  even  if  one  were 
.billing  to  swallow  that  today,  as  I  most  surely  am  not,  or  when  it 
ctually  came  about,  there  would  be  no  end  of  resentment,  criticism 
nd  also  some  difficultly. 

And  I  think,  finally,  that  the  combined  impact  of  those  three  fac- 
ors  is  bound  to  result  in  injury  to  the  prestige  and  authorities  of 
he  court  and  so  to  the  effectiveness  of  the  judiciary  in  preserving 
ur  ancient  constitutional  principles,  the  framework  of  Government 
nd  individual  rights. 
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That  completes  what  I  think  appropriate  to  testify  now.  As  I  say, 
have  this  written  statement  that  I  would  be  glad  to  leave. 
[The  statement  follows:] 
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Statement  of  Archibald  Cox 

May  I  first  take  a  moment  to  thank  the  Committee  for  affording  me  this  oppor- 
tunity to  express  opposition  to  S.J.  Res.  41  and  other  joint  resolutions  proposing  so- 
called  balanced-budget  amendments  to  the  Constitution.  I  truly  recogmze  the  grave 
national  dangers  created  by  continual  deficit  spending.  But  I  am  convinced  that 
adoption  of  this  amendment,  described  by  its  supporters  as  a  sign  of  fiscal  respon- 
sibility, would  in  truth  be  an  act  of  constitutional  irresponsibility.  This  is  true  for 
three  principal  reasons: 

I.  The  proposed  amendment  would  damage  the  Constitution  by  introducing  matter 
irrelevant  to  its  fundamental  and  traditional  purposes. 

II.  The  proposed  amendment  would  undermine  confidence  in  the  Constitution  by 
holding  out  an  appearance  of  guarantees  that  would  soon  prove  illusory. 

III.  The  proposed  amendment  would  damage  the  Constitution  by  spawning  con- 
stitutional controversies  without  means  of  resolution  and  by  imposing  mandates 
without  remedies  for  violation  other  than  to  draw  in  a  judiciary  ill-equipped  to  deal 
with  fiscal  or  budgetary  questions  and  lacking  a  body  of  law  to  guide  it. 

I  would  like  now  to  explain  my  reasons  and,  in  the  course  of  the  explanation  to 
call  attention  to  a  few  additional  difficulties. 

/.  The  proposed  amendment  would  damage  the  Constitution  by  introducing  matter 
irrelevant  to  its  fundamental  and  traditional  purposes. 

The  original  Constitution  and  the  amendments  heretofore  adopted  serve  two  basic 
functions:  (a)  they  allocate  the  powers  of  government  among  the  three  branches  of 
the  federal  government,  between  the  two  nouses  of  congress,  and  between  the  Na- 
tion and  the  States;  and  (b)  they  protect  the  most  fundamental  individual  rights, 
such  as  life,  liberty  and  property,  free  speech,  fair  trials,  and  equal  justice  under 
law. 

The  amendment  proposed  by  S.J.  Res.  41  has  an  altogether  different  character. 
It  emphasizes  a  budgetary  policy  that  nearly  everyone  agrees  to  be  sound  under 
some  circumstances  and  wholly  unsound  under  others.  Deciding  whether  or  when 
to  balance  the  budget  and  whether  and  when  to  risk  a  deficit  calls  for  a  judgment 
of  policy — the  kind  of  political  judgment  wisely  left  by  the  Founding  Fathers  to  the 
majoritarian  processes  of  representative  government.  The  Constitution  does  not  un- 
dertake to  resolve  questions  of  policy  otner  than  in  allocating  power,  establishing 
the  basic  federal  institutions,  and  protecting  fundamental  individual  rights.  The 
Constitution  speaks  of  super-majorities  only  in  connection  with  treaty-making,  veto- 
over-ride,  and  amendment  of  the  Constitution. 

Of  course,  it  may  be  said  that  the  proposed  amendment  does  not  really  make  any 
policy  decision;  that  all  it  does  is  tip  the  congressional  scales  in  favor  of  those  who 
oppose  spending,  deficit  budgets,  or  tax  increases  by  requiring  more  than  a  simple 
majority  of  a  quorum  to  take  such  action.  In  effect,  the  amendment  provides:  (a) 
Congress  may  appropriate  money  up  to  the  anticipated  revenues  by  the  familiar 
simple  majorities  in  both  Houses  of  Congress;  (b)  that  Congress  may  appropriate 
money  in  excess  of  anticipated  revenues  by  three  fifths  votes  of  the  full  membership 
of  both  Senate  and  House  of  Representatives,  and  not  by  lesser  majorities;  (c)  that 
Congress  may  enact  a  tax  increase  by  majority  votes  of  the  full  membership  of  both 
Senate  and  Houses  in  roll  call  votes,  and  not  by  lesser  majorities;  (d)  that  Congress 
may  raise  the  ceiling  on  the  national  debt  by  a  three  fifths  votes  of  the  full  member- 
ship of  both  Senate  and  House  and  not  by  lesser  majorities. 

Stating  the  meaning  of  the  proposal  in  this  fashion — which  I  submit  is  entirely 
accurate — highlights  two  of  the  reasons  it  does  not  belong  in  the  Constitution. 

The  rules  laid  down  are  those  of  parliamentary  procedure,  neither  more  nor  less. 
If  wise  and  workable,  they  might  belong  in  the  rules  of  the  Senate  and  House  of 
Representatives,  but  not  the  Constitution.  To  put  into  the  Constitution  parliamen- 
tary rules  tilting  toward  one  view  or  another  on  a  particular  question  of  policy  in 
departure  from  the  usual  rule  of  representative  government  is  to  cheapen  that  basic 
charter  and  so  to  erode  the  respect  upon  which  its  vitality  and  usefulness  depend. 

II.  The  proposed  amendment  would  undermine  confidence  in  the  Constitution  and 
feed  distrust  of  government  by  holding  out  guaranties  that  will  almost  surely 
prove  illusory. 
The  synopsis  to  S.J.  Res.  41  describes  the  proposed  Joint  Resolution  as  "Proposing 
an  amendment  to  the  Constitution  of  the  United  States  to  require  a  balanced  budg- 
et." But  the  substance  does  not  always  require  a  balanced  budget;  and  it  seems  vir- 
tusdly  certain  that  the  budget  will  not  be  in  balance — that  expenditures  will  have 
exceeded  receipts — in  a  good  many  years.  In  saying  this  I  assume  that  members  of 
Congress  would  not  consciously  violate  the  amendment.  The  deficit  years  would  be 
of  two  kinds. 
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First,  there  would  be  the  years  in  which  three-fifths  majorities  of  the  full  member- 
ship of  both  Houses  of  Congress  authorized  spending  in  excess  of  receipts. 

Second,  there  would  be  the  years  in  which  expenditures  outran  receipts  because 
actual  receipts  fell  short  of  honest  and  careful  estimates.  As  these  deficit  years  came 
down  the  road,  what  would  be  the  reaction  of  the  citizens  who  supported  this 
amendment  "to  require  a  balanced  budget?"  Surely,  it  is  all  too  likely  to  be  disillu- 
sionment, c3Tiicism,  distrust  of  those  who  govern,  and  loss  of  confidence  even  in  our 
constitutionalism. 

III.  The  proposed  amendment  would  damage  the  Constitution  by  spawning  constitu- 
tional controversies  without  means  of  resolution  and  imposing  mandates  without 
remedies  for  violation  other  than  to  draw  in  a  judiciary  ill-equipped  to  deal  with 
fiscal  or  budgetary  questions  and  lacking  a  body  of  law  to  guide  it. 

The  operation  of  the  budget,  appropriations,  and  expenditure  process  are  so  highly 
:omplex  that  disputes  are  bouna  to  arise  as  to  whether  there  has  been  compliance. 
Forecasts  with  respect  to  both  receipts  and  rates  or  expenditures  vary  so  widely  that 
disagreements  over  whether  violations  are  so  impending  as  to  require  emergency 
measures  are  even  more  likely.  The  proposed  amendment  provides  no  method  of  re- 
solving them. 

The  proposed  amendment  seems  virtually  certain  to  reopen  old  disputes  about  the 
separation  of  powers  reminiscent  of  the  impoundment  controversy  of  the  Nixon  ad- 
ministration, and  perhaps  to  substantially  enlarge  the  power  of  the  Executive  vis- 
a-vis the  Congress.  Suppose,  for  example,  that  eight  or  nine  months  into  a  given 
ascal  year  the  President  finds  that  there  will  surely  be  a  serious  shortfall  in  the 
2stimates  of  receipts  on  which  he  and  the  Congress  relied  in  balancing  the  budget 
and  enacting  appropriations  with  the  result  that  Section  1  of  the  amendment  will 
oe  violated  unless  something  is  done.  What  shall  the  President  do?  Ileport  to  Con- 
fess? This  might  be  wise  but  the  proposal  does  not  require  it.  And  suppose  that 
Congress  fails  to  agree.  What  shall  the  President  do  then?  Go  on  spending  what  was 
appropriated?  If  so,  the  President  violates  Section  1  contrary  to  his  sworn  duty. 
Spend  until  expenditures  approach  the  new  estimates  of  receipts  and  then  shut 
lown  the  government?  Seems  possible  but  foolish.  Reduce  spending  pro  rata  across- 
the-board?  Possible  but  not  very  wise.  Pick  and  choose,  impounding  funds  under 
some  appropriations  while  continuing  full  spending  under  others?  Probably  this 
ivould  be  the  most  sensible  course;  but  it  means  that  the  proposed  amendment 
would  enlarge  the  power  of  the  President  vis-a-vis  the  Congress. 

Probably  it  would  also  give  rise  to  disputes  cast  in  constitutional  terms,  which 
must  either  go  unresolved  or  bring  the  courts  into  fiscal  affairs.  One  or  both  Houses 
3f  Congress  or  even  a  small  group  of  Congressmen  might  challenge  the  President's 
action  either  on  the  ground  that  his  new  estimates  of  receipts  were  unduly  pessimis- 
tic or  on  the  ground  that  only  Congress  can  rescind  an  appropriation  or  impound 
[unds  once  appropriated  in  order  to  ensure  that  actual  emenrntures  are  less  than 
actual  receipts.  The  proposed  amendment  does  not  tell  us  now  such  disputes  would 
oe  resolved.  To  leave  them  unresolved,  even  when  cast  in  the  form  of  allegations 
jf  constitutional  violation,  would  undermine  confidence  in  the  government  and  the 
workability  of  the  Constitution. 

The  prospect  would  be  the  same  when  violations  occurred  or  were  about  to  occur, 
as  they  surely  would.  Sometimes  toward  the  end  of  a  fiscal  year  expenditures  would 
De  seen  to  be  outrunning  receipts  because  a  surprising  down-turn  in  business  activ- 
ity had  reduced  revenues  substantially  below  the  most  careftil  estimates.  In  other 
fears  violations  of  Section  1  would  be  likely  to  occur  because  the  President  and  the 
Congress  had  relied  upon  overly  optimistic  estimates.  What  would  be  the  remedy 
when  such  a  violation  was  imminent  or  had  actually  occurred?  The  proposed  amend- 
ment does  not  say.  It  does  provide  in  Section  6  that  "Congress  shall  erSbrce  and  im- 
plement this  article."  The  Report  of  the  Judiciary  Committee  suggests  as  an  exam- 
ple of  enforcement  that  Congress  could  use  estimates  of  receipts  or  outlays  at  the 
aeginning  of  the  fiscal  year  to  determine  whether  the  balanced  budget  of  Section 
1  would  be  satisfied. 

That  might  be  the  best  way — perhaps  it  would  be  the  only  way — to  determine 
what  monies  Congress  might  appropriate  and  the  Executive  may  plan  to  spend.  But 
if  the  estimates  proved  wrong,  following  the  plan  would  result  in  a  plain  violation 
jf  the  words  of  Section  1.  Total  outlays  would  exceed  receipts  for  that  fiscal  year 
in  violation  of  Section  I's  command  that  'Total  outlays  for  any  fiscal  year  shall  not 
sxceed  total  receipts  for  that  fiscal  year."  The  Judiciary  Committee  can  hardly  be 
saying  that  the  enforcement  section  would  empower  Congress  to  provide  that  reli- 
ance upon  advance  estimates  is  full  compliance  with  the  mandate  that  total  outlays 
shall  not  exceed  total  receipts.  The  enactment  of  such  legislation  would  carry  the 
lesson,  "We  did  not  give  the  guarantee  our  words  express  in  Section  1."  I  can  think 
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of  few  things  more  likely  to  create  cynicism  and  distrust  of  both  Congress  and  the 
Constitution. 

The  Judiciary  Committee's  other  references  to  violations  say  only  "Not  to  worry." 
We  are  told  that  if  the  outlays  actually  exceed  the  receipts  as  the  result  of  "a  tem- 
porary self-correcting  drop,"  Congress  could  decide  that  there  was  no  violation  of 
Section  1.  This  too  flies  in  the  face  of  the  plain  meaning  of  the  words.  Similarly, 
if  the  deficit  is  "very  small,"  Congress  can  forget  it.  "Small"  in  this  context  presum- 
ably means  relatively  small;  in  the  context  of  the  federal  budget  billions  of  dollars. 
The  only  suggestion  for  taking  action  is  that  Congress  "may"  require  that  the  excess 
be  made  up  the  next  fiscal  year — a  measure  likely  to  prove  of  extraordinary  prac- 
tical difficulty.  Surely  writing  into  the  Constitution  unequivocal  guarantees  that 
Congress  knows  its  action  or  the  President's  is  a  prescription  for  eroding  faith  in 
constitutional  guarantees. 

So  the  problems  of  dispute  resolution  and  enforcement  remain.  So  does  the  prob- 
lem of  imminent  violations  when  a  sudden  downturn  of  business  activity  during  the 
year  shows  that  the  estimates  on  which  appropriations  were  made  were  too  optmiis- 
tic.  Congress  could  perhaps  turn  to  the  courts  and  expressly  vest  one  or  more  of  the 
inferior  federal  courts,  but  not  the  Supreme  Court, i  with  original  iurisdiction  to  en- 
tertain suits  alleging  actual  or  threatened  violations  and  to  resolve  disputes  such 
as  I  suggested  above.  But,  in  my  opinion,  that  is  not  a  solution.  On  the  contrary, 
I  submit  that  bringing  the  judicial  branch  into  fiscal  affairs  would  be  the  gravest 
kind  of  error  for  reasons  that  I  shall  state  in  a  few  moments.  Indeed,  I  am  convinced 
that  the  danger  that  the  proposed  amendment  will  draw  the  courts  into  the  fiscal 
affairs  of  the  government  even  without  any  legislation  implementing  the  Amend- 
ment is  one  of  the  major  reasons  the  proposal  is  seriously  unwise. 

It  is  difficult  to  predict  whether  or  how  far  the  proposed  amendment  would  draw 
the  courts  into  questions  of  interpretation,  violation,  and  remedial  action.  There  will 
surely  be  parties  who  would  turn  to  the  courts.  Much  of  the  answer  therefore  de- 
pends upon  how  the  judiciary  applies  two  doctrines  that  somewhat  limit  the  federal 
courts'  freedom  to  engage  in  constitutional  adjudication. 

The  first  is  the  principle  that  the  federal  courts  may  not  resolve  an  otherwise  jus- 
ticiable controversy  if  it  presents  a  so-called  "political  question."  The  criteria  for  de- 
termining whether  a  case  presents  a  political  question  are  laid  down  in  Baker  v. 
Carr,  369  U.S.  186  (1962).  In  my  judgment,  none  of  them  are  likely  to  be  presented 
by  cases  arising  under  the  proposed  amendment.  There  is  no  likelihood  of  a  tex- 
tually  demonstrable  commitment  to  one  of  the  political  branches,  nor  lack  of  judi- 
cially manageable  legal  standards,  nor  need  for  unquestioning  adherence  to  a  politi- 
cal decision  already  made  on  the  same  question,  nor  need  for  an  expression  of  lack 
of  respect  for  another  branch  of  government.  Furthermore,  the  latest  relevant  cases 
seem  to  narrow  the  bounds  of  the  political  question  doctrine.  E.g.,  United  States  v. 
Munoz-Flores,  495  U.S.  385  (1990);  Dept.  of  Commerce  v.  Montana,  112  S.  Ct.  1415 
(1992). 

The  requirements  of  standing  to  sue  and  standing  to  raise  a  constitutional  ques- 
tion might  or  might  not  be  barriers  to  judicial  intervention  in  cases  involving  the 
amendment  if  it  became  law.  A  citizen's  interest  in  compliance  with  the  Constitution 
is  not  a  sufficient  basis  for  suit.  Schlesinger  v.  Reservists,  418  U.S.  208  (1974);  U.S. 
v.  Richardson,  418  U.S.  166  (1974).  Seventy  years  ago,  in  Frothingham  v.  Mellon, 
262  U.S.  447  (1923),  the  Supreme  Court  held  that  a  federal  taxpayer  lacked  stand- 
ing to  sue  to  bar  expenditures  for  purposes  alleged  to  be  for  purposes  beyond  the 
spending  power  of  Congress.  That  was  taken  as  the  general  rule,  but  in  Flast  v. 
Cohen,  392  U.S.  83  (1968),  federal  taxpayers  were  allowed  to  challenge  financial  aid 
to  parochial  schools  as  a  violation  of  the  Establishment  Clause.  The  opinion  of  the 
Court  by  Chief  Justice  Warren  declared  that  the  test  of  standing  when  a  taxpayer 
challenges  an  exercise  of  the  taxing  and  spending  powers  is  whether  the  claim  is 
that  the  action  "exceeds  specific  constitutional  limitations  imposed  upon  the  exercise 
of  the  congressional  taxing  and  spending  power  and  not  simply  that  the  enactment 
is  generally  beyond  the  powers  generally  delegated  to  Congress  by  Art.  I,  §8."  One 
may  be  skeptical  of  this  explanation  of  the  decision,  thinking  that  the  more  solid 
basis  is  that  the  Establishment  Clause,  unlike  other  limitations  upon  federal  spend- 
ing, is  designed  to  protect  the  religious  liberty  of  individual  federal  taxpayers;  but 
one  can  hardly  brush  the  Court's  explanation  aside.  But  if  the  Court's  formulation 
in  Flast  v.  Cohen  is  taken  at  face  value,  a  federal  taxpayer  would  surely  have  stand- 
ing to  challenge  an  expenditure  under  the  proposed  amendment  upon  the  allegation 


lAt  the  hearing  before  the  Committee  on  the  Budget  on  June  4,  1992  John  C.  Armor,  Esq. 
suggested  exclusive  jurisdiction  be  vested  in  the  U.S.  Supreme  Court.  The  proposal  appears 
plainly  to  violate  the  Article  III  bmitations  upon  the  court's  original  jurisdiction.  Marbury  v. 
Madison,  1  Cramer  137  (1803). 
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it  it  had  resulted  or  would  result  in  violation  of  the  specific  limitation  imposed 
Section  1. 

rhere  is  also  substantial  likelihood  that  federal  courts  will  be  drawn  in  by  con- 
jssional  suits.  The  Supreme  court  has  recently  assumed  that  either  House  has 
inding  to  sue  to  enjoin  action  rendering  its  vote  ineffectual.  See  Burke  v.  Barnes, 
d  U.S.  361,  364  n.  (1987).  Thus,  if  the  President  were  to  impound  funds  apjpro- 
ated  by  Congress  as  the  only  way  to  avoid  violation  of  Section  1  after  a  sudden 

1  in  revenues,  either  House  might  challenge  the  action  upon  the  ground  that  the 
2si dent's  forecast  was  wrong,  or  that  he  had  no  such  power,  or  both.  The  Supreme 
urt  has  left  open  questions  of  the  standing  of  individual  Congressmen  to  sue  to 
ike  their  votes  effective,  but  there  are  enough  lower  court  opinions  to  encourage 
ng  suits  even  though  the  outcome  is  uncertain.  See,  e.g.,  Dellums  v.  Bush,  752 
Supp.  1141  (D.D.C.  1983);  Vanderjagt  v.  O'Neill,  699  F.2d  1166  (D.C.  Cir.  1983). 
Dther  individuals  and  also  organizations  might  also  resort  to  the  courts.  For  an 
ample,  suppose  that  after  receipts  drop  sharply  during  a  fiscal  year  the  President, 
order  to  avoid  violation  of  Section  1,  withholds  all  or  part  of  a  wage  increase  for 
leral  employees  previously  voted  by  Congress.  Surely  an  employee  would  have 
inding  to  sue. 

[n  sum,  taking  the  sundry  opportunities  for  law  suits  as  a  group,  one  is  bound 
conclude  that  there  is  a  substantial  chance,  even  a  strong  probability,  that  if  the 
jposed  amendment  were  adopted,  various  federal  courts  all  over  the  country 
uld  be  drawn  into  its  interpretation  and  enforcement. 
[  submit  that  this  is  a  fatal  fault  in  the  proposal  for  four  reasons: 
First,  the  judiciary  would  be  thrust  into  fiscal  policy,  appropriations  and  expendi- 
'es  without  precedent,  experience  or  other  judicially-manageable  standards  to 
ide  its  decisions.  Few  judges  have  expertise  in  such  matters.  Judicial  review  of 
i  constitutionality  of  legislation  is  acceptable  because  the  judges  owe  responsibil- 
to  a  body  of  law,  growing,  changing,  but  also  continuous  and  binding.  Even  in 

2  beginning,  there  was  more  background  against  which  to  interpret  other  constitu- 
nal  guarantees.  Under  the  proposed  amendment  and  in  a  new  and  untried  field, 
5  courts  would  have  no  such  guidance.  Inexpert  as  they  might  be,  they  would  be 
ced  in  the  guise  of  interpretation  to  make  fiscal  and  appropriations  policy. 
Second,  so  far  as  I  can  see,  neither  the  proposed  amendment  nor  any  existing 
dy  of  law  gives  the  courts  much  guidance  concerning  the  kinds  of  relief  they 
ould  grant  upon  finding  an  imminent  or  actual  violation.  This  is  much  more  than 
:echmcal  question.  There  is  enough  in  existing  law  to  show  a  potential  for  judges 
various  courts  all  over  the  country  to  hamstring  in  various  ways  the  operations 
government.  For  the  past  30  years  the  federal  courts  have  been  imaginatively 
iming,  mandating,  and  continually  administering  far-reaching  remedies  that  were 
•tually  unthinkable  in  the  past.  For  example,  in  Missouri  v.  Jenkins,  495  U.S.  33 
390),  the  Supreme  Court  upheld  the  power  of  a  federal  district  court  to  order  a 
;al  Board  of  Education  to  levy  higher  taxes  to  build  magnet  schools  in  order  to 
omote  desegregation.  The  Court  even  held  open  as  a  last  resort  the  possibility 
at  the  District  Court  might  itself  levy  the  taxes.  It  might  not  happen  but,  if  the 
oposed  amendment  became  law,  no  one  should  be  very  surprised  to  find  a  federal 
urt  enjoining  expenditures  selected  by  the  court  or  requiring  the  levy  of  a  tax. 
Third,  drawing  the  judiciary  into  budgetary  or  fiscal  affairs  would  mean  an  intru- 
)n  into  an  area  that  Congress  and  the  President  have  long  regarded  as  their  exclu- 
de domain.  However  acceptable  judicial  intrusion  into  fiscal  and  appropriations 
licy  may  look  in  the  abstract  today,  there  is  bound  to  be  criticism,  resentment, 
id  resistance  when  the  intervention  on  heretofore  non-justiciable  questions  actu- 
ly  occurs. 

Fourth,  the  combined  impact  of  the  first  three  factors  is  bound  to  be  injury  to  the 
estige  and  authority  of  the  courts,  and  then  to  effectiveness  of  the  judiciary  in  pre- 
rving  the  ancient  framework  of  American  government  and  constitutional  liberties 
citizens. 

In  sum,  Mr.  Chairman,  I  submit  that  S.J.  Res.  41  should  not  be  adopted  because 
proposes  to  add  an  amendment  foreign  to  the  fundamental  and  traditional  pur- 
ees of  the  Constitution;  because  the  amendment  would  provide  neither  remedies 
r  the  foreseeable  violations  of  Section  1  nor  a  forum  for  resolving  the  disputes  it 
11  spawn  other  than  recourse  to  the  courts;  and  because  drawing  the  courts  into 
idgetary  and  fiscal  affairs  will  seriously  damage  the  judiciary  and  so  erode  faith 
the  Constitution. 

Chairman  Byrd.  Your  statement  will  be  included. 
Professor  Cox,  could  you  provide  the  committee  with  examples  of 
le  kinds  of  issues  that  the  courts  would  be  faced  with  if,  for  exam- 
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pie,  a  taxpayer  were  to  initiate  a  case  to  require  the  President  or 
Congress  to  abide  by  their  responsibilities  under  section  1  of  the 
amendment,  which  mandates  that  outlays  shall  not  exceed  total  re- 
ceipts for  a  fiscal  year? 

Now,  you  have  already  done  that  to  some  extent.  Do  you  wish 
to  add  an5rthing  to  what  you  said  already  in  that  regard? 

Mr.  Cox.  Well,  a  taxpayers  suit  would  enjoin  violations.  If  the 
court  accepts  the  taxpayer  as  having  standing,  which  you  hypoth- 
esize, then  the  court  would  have  to  examine  deeply  into  the  allega- 
tion that  expenditures  are  about  to  outrun  receipts. 

And  we  all  know  how  many  estimates  you  get  of  that  kind  of 
thing,  how  many  different  witnesses  there  would  be,  how  complex 
many  of  the  questions  about  anticipating  what  will  actually  be 
spent  under  an  appropriation  this  year,  what  will  be  the  income 
and  outlays,  that  would  be  the  central  question  I  think  on  the 
question  of  violation. 

And  there  is  a  whole  gamut  of  problems  about  the  remedies  I 
suggest.  Should  the  court  freeze  appropriations?  Should  it  give  the 
President  the  opportunity  to  freeze  appropriations,  give  Congress 
so  many  days,  or  should  the  court  order  Congress  to  impose  taxes? 
All  of  that  is  wide  open. 

Chairman  Byrd.  One  of  the  problems  you  have  identified  with 
Senate  Joint  Resolution  41,  is  that  the  amendment  does  not  indi- 
cate what  kind  of  relief  would  be  available  for  violations  of  its  man- 
dates, and  that  courts  may  create  their  own  remedies,  which  you 
have  just  touched  on. 

Would  you  elaborate  on  that  point,  and  can  you  think  of  some  ad- 
ditional examples,  over  and  above  those  you  have  just  mentioned, 
of  the  kinds  of  remedies  that  courts  might  order  in  a  lawsuit  alleg- 
ing that  either  the  President  or  the  Congress  had  failed  to  abide 
by  the  amendment's  mandate  that  outlays  not  exceed  receipts? 

Mr.  Cox.  Well,  I  do  not  think  of  one  or  any  off  hand  that  does 
not  lie  in  one  of  the  directions  I  outlined. 

Chairman  Byrd.  I  think  you  have  pretty  well  covered  it.  A  num- 
ber of  witnesses  have  testified  and,  of  course,  some  of  them  will 
probably  testify  further  that  the  greatest  danger  presented  by  this 
amendment  is  that  it  will  involve  the  judicial  branch  in  resolving 
budget  disputes.  Both  you  and  Professor  Bellinger  have  empha- 
sized that  danger. 

Others  have  suggested  that  an  equally  great  danger  is  that,  if 
the  amendment  is  not  judicially  enforceable,  it  is  meaningless  and 
will  foster  disrespect  for  Government. 

Now,  I  think  you  have  already  answered  this,  but  perhaps  you 
would  like  to  elaborate.  Which  of  these  results  is  most  likely?  I 
think  you  have  indicated  you  think  that  it  will  be  enforced. 

But  let  me  ask  the  question.  Which  of  these  results  is  most  likely 
to  occur  under  Senate  Joint  Resolution  41?  And  which  result,  if  ei- 
ther, do  you  consider  to  be  more  dangerous? 

Mr.  Cox.  Well,  I  think  the  danger  is  of  disaster  either  way,  disas- 
ter in  terms  of  those  who  are  devoted  to  the  Constitution  and  rec- 
ognize the  importance  of  honor  and  respect  for  the  Constitution.  I 
am  inclined  to  think  the  courts  will  be  drawn  in  to  some  extent. 

How  effectively  the  courts  can  enforce  is  an  open  question  and, 
of  course,  there  are  some  cases  in  which  the  representation  that  we 
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e  going  to  have  a  balanced  budget  will  prove  illusory  which  will 

t  be  a  matter  of  violation,  it  will  simply  be  that  the  representa- 

n  does  not  take  account  of  all  of  the  exceptions  that  are  actually 

itten  into  the  amendment. 

Chairman  Byrd.  One  of  the  concerns  about  the  amendment  that 

s  been  identified  by  a  number  of  scholars  is  that  the  amendment 

Lild  alter  the  balance  of  power  between  the  executive  and  the  leg- 

ative  branches. 

The  report  of  the  Committee  on  the  Judiciary  states  that  the 

lendment,  "neither  anticipates  nor  requires  any  alteration  in  the 

lance  of  powers  between  the  legislative  and  executive  branches, 

t  merely  imposes  an  additional  responsibility  upon  each,  to  be 

Ifilled  through  the  exercise  of  existing  authorities."  That  is  the 

ise  of  the  quotation. 

Now,  in  your  view  is  the  Judiciary  Committee's  conclusion  realis- 

9 

Mr.  Cox.  No;  if  this  were  adopted,  which  we  hope  will  not  hap- 
n,  I  think  it  would  prove  illusory  again.  I  think  that  the  alter- 
tive  to  the  Judiciary  Committee's  forecast  that  you  called  atten- 
n  to — I  think  a  consequence  of  the  Judiciary  Committee's  fore- 
st that  you  called  attention  to  would  be  to  say  that  the  President 
ist  go  ahead  and  violate  the  constitution,  contrary  to  his  sworn 

ty. 

And  I  do  not  think  anybody  is  going  to  read  the  language  that 

ly  if  it  actually  came  down  to  a  conflict  between  the  two.  They 

e  going  to  say  the  President  must  have  the  power  to  avoid  delib- 

ately,  knowingly  violating  section  1. 

The  Judiciary  Committee's  report  would  normally  be  persuasive 

intent  and  so  forth,  but  we  cannot  rely  on  it  in  view  of  the  con- 

quences. 

Chairman  Byrd.  Returning  again  to  the  committee  report's  ex- 

iples  of  ways  in  which  the  pressure  would  be  lifted,  these  are  the 

essure  valves,  the  steam  valves  that  allow  us  to  let  off  steam  and 

.11  claim  that  we  are  living  up  to  the  letter  and  the  spirit  of  the 

lendment,  to  wit,  outlays  shall  not  exceed  receipts.  It  does  not 

y  outlays  "may"  not  exceed  receipts.  Outlays  shall  not  exceed  re- 

ipts  in  any  given  year. 

And  you  have  alluded  to  this  and  commented  on  it.  Let's  take 

e  of  these  specific  escape  valves.  "Small  or  negligible  deviations 

)m  a  balance  budget,"  could  be  exempted  from  the  requirements 

the  amendment. 

Does  the  amendment  give  the  Congress  the  power  to  enact  such 

emptions? 

Mr.  Cox.  I  would  think  that  it  does  not  give  that  power.  I  also 

ink  for  Congress  to  do  such  a  thing  would  be  to  send  out  to  the 

untry  a  message,  hey,  do  not  believe  what  we  say.  You  never  can 

ke  us  quite  at  our  word.  And  I  cannot  think  of  any  prescription 

ore  calculated  to  bring  mistrust  and  cynicism  which  you  know, 

r.  Chairman,  is  a  problem  in  this  country  already. 

Chairman  Byrd.  Would  that  not  undermine  the  moral  as  well  as 

e  constitutional  authority  of  the  Constitution  itself? 

Mr.  Cox.  Yes,  clearly.  Yes;  it  would  undermine  it.  And  in  the  end 

at  is  what  the  Constitution  rests  on,  that  this  would  undermine. 
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Chairman  Byrd.  Yes;  the  Bible  says  that  the  love  of  money,  not 
money,  but  the  love  of  money  is  the  root  of  all  evil.  I  have  found 
in  my  41  years — I  am  in  my  41st  year  here  in  this  Congress  and 
served  6  years  in  the  State  legislature  of  West  Virginia — that 
money  is  the  basic  power.  There  is  no  power  more  basic  in  the  op- 
eration of  this  Government  and  in  the  operation  of  a  State  govern- 
ment. Money  talks. 

Whether  we  are  dealing  with  military  matters,  as  in  the  case  of 
Somalia.  I  wrote  into  the  amendment  that  come  March  31  there 
would  be  no  more  money,  which  requires  the  executive,  if  it  should 
feel  constrained  to  come  back  and  ask  for  additional  time,  it  has 
to  ask  for  additional  money — money. 

The  power  of  the  purse  is  the  basic  power,  the  basic  power  in 
this  Government.  We  have  to  have  money  to  deal  with  the  prob- 
lems of  the  country. 

The  very  first  section  of  the  very  first  article  of  the  Constitution 
says,  "All  legislative  powers  herein  granted  shall  be  vested  in  a 
Congress  of  the  United  States  which  shall  consist  of  a  Senate  and 
House  of  Representatives."  So,  there  is  where  the  law  writing 
power  exists  and  is  vested.  The  legislative  power,  all  of  it  shall  be 
vested  right  here  in  a  Congress  of  the  United  States. 

And  in  article  I  section  9  the  Constitution  says  that  no  money 
shall  be  drawn  from  the  Treasury  except  by  law — except  by  law. 
Appropriations  by  law,  which  vests  here  in  the  Congress  the  power 
of  the  purse. 

Now  this  amendment,  if  it  were  to  be  adopted  to  the  Constitu- 
tion, will  fly  in  the  face  of  both  of  those  sections,  especially  if  it  is 
enforced,  as  you  think  it  will  be.  If  it  is  enforced,  then  the  Presi- 
dent and/or  the  courts,  and  more  likely  the  courts  I  believe,  as  you 
have  indicated,  will  get  into  the  lawmaking  business  and  into  the 
business  of  making  appropriations  and  raising  revenues.  Article  I 
section  8  puts  the  power  to  raise  revenues  here  in  the  Congress. 

So,  we  are  about  to  adopt  an  amendment  to  the  Constitution  that 
flies  in  the  face  of  article  I  section  1,  article  I  section  8,  and  article 
I  section  9  because  no  longer  can  it  be  said  that  appropriations — 
that  no  money  may  be  drawn  from  the  Treasury  except  by  appro- 
priations made  by  law. 

The  courts  are  going  to  say  thus  and  so,  or  the  President  will  say 
regardless  of  that.  He  will  be  advised  to  say,  regardless  of  this  or 
that  law,  I  am  told  by  my  chief  counsel  and  the  0MB  Director  that, 
now  that  we  have  a  constitutional  provision  that  says  outlays  shall 
not  exceed  receipts,  I,  the  President,  have  the  inherent  power  to 
impound  moneys.  There  is  the  inherent  power  for  me  to  exercise 
the  equivalent  of  a  line-item  veto.  There  is  the  inherent  power  for 
me  to  rescind  funds  regardless  of  any  statute,  because  this  is  a 
higher  law. 

Now,  what  kind  of  a  situation  does  that  suggest  to  you,  in  which 
this  one  amendment  will,  in  itself,  change  in  effect  the  first  section 
of  article  I,  the  eighth  section  of  article  I  to  the  extent  that  it  deals 
with  raising  of  revenues,  and  section  9  of  article  I?  How  does  that 
strike  you? 

Mr.  Cox.  That  certainly  is  a  very  major  objection  particularly  be- 
cause one  does  not  know  just  how  far  the  shift  may  be  carried. 
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Chairman  Byrd.  I  note  that  neither  you  nor  Professor  Dellinger 
lade  reference  to  the  power  of  the  purse,  in  so  many  words,  and 
et  it  was  the  power  over  the  purse  to  which  Madison  alluded  in 
ederalist  Paper  58  when  he  said:  "This  power  over  the  purse  may, 
1  fact,  be  regarded  as  the  most  complete  and  effectual  weapon 
dth  which  any  constitution  can  arm  the  immediate  representa- 
ves  of  the  people,  for  obtaining  a  redress  of  every  grievance,  and 
)r  carrying  into  effect  every  just  and  salutary  measure." 

Here  is  the  father  of  the  Constitution  talking  about  this  power 
f  the  purse  and  explaining  that  it  may,  in  fact,  be  regarded  as  the 
lost  complete  and  effectual  weapon  with  which  any  constitution 
an  arm  the  immediate  representatives  of  the  people  for  obtaining 

redress  of  grievances. 

And  we  saw  over  hundreds  of  years  of  English  history  that  Par- 
ament  used  that  power  over  the  purse  as  a  very  effective  weapon 
)  obtain  redresses  of  grievance  from  tyrannical  kings.  We  saw  it 
lluded  to  in  the  Magna  Carta  and  in  the  Confirmation  of  the 
!harters  under  Edward  the  First,  in  1297,  and  in  the  Petition  of 
lights  in  1628,  under  Charles  the  First,  who  challenged  Par- 
ament.  He  lost  his  head  twice.  He  lost  his  head  in  challenging 
arliament  and  he  was  executed  on  January  30,  1649. 

Time  and  again  the  English  Parliament  used  the  power  of  the 
urse  to  bring  about  a  redress  of  grievances.  They  would  not  agree 
3  grant  the  king  money,  not  agree  to  grant  him  supplies,  appro- 
riations,  except  he  first  meet  their  conditions.  So,  we  have  that 
istory,  which  the  framers  knew  very  well. 

Then  why  do  not  we  refer — am  I  missing  something,  am  I  taking 
Qmething  for  granted,  when  I  haven't  heard  anything  said  about 
tie  power  of  the  purse?  Is  this — let  me  ask  it  this  way.  Is  this  in- 
eed  a  great  concern  of  yours,  that  this  amendment  may  bring 
bout  a  shifting  from  the  people's  branch,  from  the  power  of  the 
eople  through  their  elected  representatives  in  Congress,  a  shifting 
f  the  power  of  the  purse  to  the  executive  branch  and  to  the  courts? 

Mr.  Cox.  It  will  certainly — I  should  not  say  certainly.  It  would 
eem  to  me  that  it  would  shift  the  control  of  expenditures  from 
Congress  to  the  President  in  numerous  instances,  and  to  that  ex- 
ent  affect  the  power  of  the  purse. 

In  addition,  I  do  not  intend  to  add  more  than  a  footnote  to  the 
weep  of  history  that  you  rightly  invoke,  but  you  will  recall  as  soon 
s  I  mention  it,  the  Federalist  Paper  written  by,  I  think,  Alexander 
lamilton  in  which  he  says  that  the  judiciary  would  have  the  power 
f  neither  the  sword  nor  the  purse.  To  the  extent  that  the  judiciary 
ets  involved  in  this,  in  dealing  with  the  appropriations,  possibly 
iTith  taxes,  revenues,  it  would  be  playing  a  role  that  history  said 
t  should  be  denied. 

Chairman  Byrd.  This  amendment  would  be  standing  Hamilton's 
heory,  as  well  as  his  assurances  in  Federalist  Paper  No.  78,  on  its 
lead.  It  would  be  standing  his  theory  on  its  head,  would  it  not? 

Mr.  Cox.  Certainly. 

Chairman  Byrd.  Why  do  you  suppose  this  escapes  the  attention, 
0  say  nothing  of  the  concerns,  of  people  generally  whom  we  hear 
liscussing  this  amendment?  Have  they  not  read  the  Federalist  Pa- 
ters, would  you  assume,  or  do  you  think  they  may  have  forgotten 
ibout  them  or  made  a  poor  grade  on  them  in  school? 
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Mr.  Cox.  Well,  I  hope  you  are  successful  at  bringing  these  con- 
cerns to  them,  Senator.  They  need  thought  and  reflection  and  sure- 
ly should  give  pause  to  a  lot  of  those  who  are  taken  in  by  this. 

Chairman  Byrd.  Well,  I  cannot  overstate  or  overemphasize  my 
respect  for  you.  I  was  here  in  this  Government  when  you  were 
prominently  featured  in  many  of  the  daily  newspapers  in  various 
good  ways,  and  I  have  great  respect  for  your  viewpoint.  I  would 
still  have  respect  for  your  viewpoint  even  though  I  disagreed  with 
it.  I  do  not  disagree  with  it  and  I  feel  all  the  stronger,  I  feel  all 
the  more  well-armed  with  a  breastplate  of  iron  in  knowing  that  you 
have  expressed  these  very,  very  deep  concerns  about  this  amend- 
ment, and  have  pointed  out  the  pitfalls  and  the  dangers  that  we 
should  be  aware  of. 

I  do  not  have  anything  else  to  ask.  Do  you  have  anything  further 
to  say? 

Mr.  Cox.  Only  to  thank  you,  Senator,  and  to  say  that  it  is  an 
honor  as  well  as  a  pleasure  to  be  back  here  before  you  again  after 
a  long  interval. 

Chairman  Byrd.  Well,  thank  you  very  much.  You  have  dem- 
onstrated here  today  and  in  your  previous  services  that  you  are 
someone  whom  one  might  well  try  to  emulate  in  many  ways. 
Thank  you  very  much.  I  certainly  wish  you  a  pleasant  journey  and 
a  safe  journey. 

Mr.  Cox.  Thank  you. 

Chairman  Byrd.  And  I  again  thank  you,  and  I  thank  all  the  oth- 
ers who  will  be  testifying  today  in  this  respect,  the  other  learned 
men  and  women,  for  the  inconvenience  that  they  have  been  caused 
by  responding  to  our  request  to  come. 

STATEMENT  OF  NICHOLAS  KATZENBACH,  FORMER  ATTORNEY  GEN- 
ERAL, JOHNSON  ADMINISTRATION 

Chairman  Byrd.  The  final  speaker  this  morning  is  Mr.  Nicholas 
Katzenbach.  Currently  in  private  practice,  Mr.  Katzenbach  is  a  dis- 
tinguished scholar  and  a  former  Attorney  General  of  the  United 
States  from  1965  to  1966.  He  is  the  author  of  numerous  profes- 
sional articles  and  the  author  of  a  book  titled  "The  Political  Foun- 
dation of  International  Law." 

This  is  not  the  first  time  that  you  have  appeared  before  the  Ap- 
propriations Committee  or  an  Appropriations  subcommittee,  which 
I  happened  to  Chair,  at  that  earlier  time,  I  was  not  chairman  of 
the  whole  committee,  of  course. 

Mr.  Katzenbach.  I  learned  about  the  power  of  the  purse  on  that 
occasion,  Mr.  Chairman. 

Chairman  Byrd.  Well,  it  is  real,  is  it  not? 

Mr.  Katzenbach.  Yes,  it  is. 

Chairman  Byrd.  I  am  pleased  that  you  could  join  us  this  morn- 
ing. Now  you  may  proceed  in  any  way  you  like.  If  you  have  a  pre- 
pared statement,  which  I  note  that  you  have,  it  will  be  included  in 
the  record  in  its  entirety.  You  may  read  it  or  you  may 

Mr.  Katzenbach.  Let  me  read — I  think  I  would  like  to  read  por- 
tions of  it  and  perhaps  make  some  additional  remarks. 

Chairman  Byrd.  Very  well.  Please  proceed  in  any  way  you  like. 

Mr.  Katzenbach.  Mr.  Chairman,  I  appreciate  the  opportunity  to 
testify  in  opposition  to  the  proposed  balanced  budget  constitutional 
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Tiendment,  Senate  Joint  Resolution  41.  Let  me  say  at  the  outset 
lat  it  would  be  difficult  for  any  witness  to  improve  on  the  excel- 
nt  analysis  of  the  chairman  in  the  Washington  Post,  in  remarks 
1  the  floor  of  the  Senate,  and  comments,  sir,  that  you  have  made, 
lat  I  have  listened  to  today. 
I  think  one  of  the  most  frustrating  things  about  this  amendment 

the  fact  that  the  proponents  of  the  amendment  talk  at  great 
ngth  about  the  evils  of  the  deficit  and  then  jump  without  any 
lalysis  or  explanation  to  the  amendment,  as  though  the  night  fol- 
wed  the  day  in  that  way.  It  is  clear  to  me  that  many  of  the  wit- 
3sses,  including  my  old  colleague  Archibald  Cox  and  Professor 
ellinger  and  the  chairman  and  others,  have  raised  very  serious 
lestions  about  this  amendment,  and  these  are  questions  which 
le  proponents  do  not  offer  any  answers  whatsoever  to.  They  do 
Dt,  by  and  large,  even  discuss  them.  And  I  find  that  frustrating 
id  I  would  think  those  who  have  questions  about  it,  who  have  res- 
•vations  about  it,  or  who  are  opposed  to  it  would  find  it  equally 
ustrating  that  they  simply  are  not  discussed. 
I  agree  that  the  size  and  growth  of  the  national  debt  raises  seri- 
is  problems  and  that  the  past  failure  of  the  political  branches  to 
sal  effectively  witA  these  problems  is  perhaps  even  more  serious, 
ut  having  said  that,  let  me  say  that  in  my  judgment  Senate  Joint 
esolution  41  will  solve  nothing  and  will  create  problems  of  a  con- 
itutional  dimension  far  more  serious  than  those  budget  difficul- 
es  which  now  exist. 

Supporters  of  the  amendment  correctly  point  out  at  great  length 
le  rapid  growth  of  the  deficit  and  the  seeming  inability  of  our 
ected  Representatives  to  cope  with  it,  but  they  offer  little  analysis 
3  to  why  this  is  so  and  no  discussion  beyond  Gramm-Rudman  of 
[ternative  solutions.  They  concede  that  the  Congress  has  the  abil- 
y  and  the  constitutional  duty,  together  with  the  President,  to  deal 
isponsibly  with  the  budget. 

They  maintain,  however,  that  Congress  in  recent  years,  particu- 
irly  in  the  last  decade  or  so,  has  lacked  the  will  to  do  so  and  per- 
litted  the  deficit  to  more  than  triple.  They  argue  that  a  constitu- 
onal  amendment  will  somehow  force  the  Government  to  live  with- 
i  its  means,  thus  replacing  the  lack  of  will  which  otherwise  would 
:ad  to  increasing  debt. 

Now,  I  concede  that  the  budgetary  record  of  the  recent  past  is 
[iserable.  I  attribute  that  to  a  lack  of  leadership,  not  a  lack  of  will, 
seriously  question  whether  any  supporter  of  the  proposed  amend- 
lent  would  acknowledge  that  he  or  she  personally  lacked  the  will 
r  courage  to  make  tough  budgetary  decisions. 

And  they  would  be  right.  Republicans,  such  as  Senator  Gramm 
nd  former  Senator  Rudman,  to  their  great  credit,  have  dem- 
istrated  both  courage  and  wisdom  in  their  efforts,  but  what  has 
een  missing  has  been  leadership,  particularly  from  the  White 
[ouse,  with  respect  to  fiscal  responsibility.  Budgets  submitted  by 
le  President  have,  in  their  estimates  of  revenues  and  expendi- 
ires,  been  a  political  joke. 

There  are  reasons  why  this  has  happened.  We  have  had  Repub- 
can  Presidents  and  Democratic  Congresses  with  conflicting  politi- 
il  agendas.  The  declining  importance  of  political  parties  has  hurt 
arty  discipline  in  the  Congress  and  greatly  shortened  the  Presi- 
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dent's  coattails  and  his  ability  to  lead.  To  a  degree  TV  has  replaced 
compromise  and  politics  as  the  mechanism  of  persuasion  and 
power.  One  result  is  the  growing  power  of  special  interest  groups, 
who  use  financial  contributions  as  well  as  argument,  to  persuade 
and  fill  the  vacuum  left  by  the  decline  of  party  politics. 

I  believe  that  today  President  Clinton  is  providing  that  leader- 
ship in  the  White  House.  I  think  it  is  generally  conceded  that  his 
budget  is  realistic  in  its  estimates  and  provides  a  basis  for  rational 
discussion  and  policy.  That  is  an  enormous  step  in  the  right  direc- 
tion. But  even  if  I  am  wrong  and  if  this  is  not  enough,  I  am  clear 
that  a  constitutional  amendment  cannot  substitute  for  that  leader- 
ship. In  fact,  the  proposed  amendment  would  make  that  leadership, 
already  difficult,  more  so. 

The  argument  that  a  balanced  budget  amendment  cures  existing 
problems  by  in  some  way  substituting  words  for  political  resolve  is 
totally  unconvincing.  The  report  of  the  Senate  Judiciary  Committee 
says  that  it,  quote,  expects  fidelity  to  the  Constitution,  unquote; 
that,  quote,  flagrant  disregard  of  the  proposed  amendments  would 
constitute  nothing  less  than  a  betrayal  of  the  public  trust,  unquote; 
and  would  accordingly  be  punished  at  the  polls.  How  this  new  fidel- 
ity differs  from  the  existing  fidelity  is  unclear,  except  perhaps  in 
what  is  not  mentioned,  and  that  is  the  role  of  the  judiciary  as  the 
final  arbiter  of  the  Constitution  and  accordingly,  under  the  pro- 
posed amendment,  the  budget. 

It  is  difficult  to  avoid  the  conclusion  that  it  is  the  threat  of  judi- 
cial injunctive  relief,  not  fidelity  to  constitutional  duty,  which 
would  drive  the  political  process.  If  Congress  and  the  President  do 
not  comply  with  its  terms,  then  judges  will  enforce  difficult  budg- 
etary decisions.  Perhaps  that  threat  would  work,  but  I  doubt  it. 

An  unknown  judicial  decision  may  be  preferable  to  an  unaccept- 
able political  one,  and  it  is  always  easy  to  blame  judges  for  unpopu- 
lar decisions.  But  to  even  open  up  the  possibility  that  judges  ap- 
pointed for  life  might  end  up  making  the  most  fundamental  of  all 
political  decisions  is  not  only  an  unprecedented  shift  of  constitu- 
tional roles  and  responsibilities,  but  one  which  should  be  totally 
unacceptable  in  a  democratic  society. 

Perhaps  that  is  why  the  proposed  amendment  does  not  deal  with 
the  role  of  the  judiciary.  Obviously,  it  could  spell  out  what  role,  if 
any,  the  judiciary  should  play,  but  if  judicial  review  and  enforce- 
ment were  excluded  and  stated  to  be  as  inappropriate  as  it  clearly 
is,  what  enforcement  would  there  be?  No  more,  and  no  less,  than 
exists  today. 

Unwilling  to  face  the  question  directly,  proponents  have  sug- 
gested that  it  is  best  to  let  the  courts  define  the  role  for  them- 
selves. Courts  would,  I  believe,  be  reluctant  to  inject  themselves 
into  the  politics  of  budget  disputes  arising  under  the  proposed 
amendment. 

In  all  probability,  most  judges  would  resort  to  procedural  ques- 
tions such  as  standing  or  justiciability  to  avoid  intervention  into 
such  a  political  quagmire.  Others  might  be  more  activist  in  their 
approach.  Much  might  depend  on  how  a  particular  question  arose. 
Important  issues  would  remain  unresolved  while  time  was  spent  in 
argument,  discovery,  and  appeals,  and  one  of  the  difficulties,  Mr. 
Chairman,  apart  from  the  fundamental  difficulty  of  bringing  judges 
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3  it  is  that  judges  and  the  judiciary  do  not  operate  on  the  same 
leta'ble  as  the  Congress  and  the  President,  so  that  you  have 
ngs  going  on  for  years  which  would  be  decided  in  the  Congress 
a  matter  of,  at  most,  weeks.  .    .    .      ^  ^ 

'he  number  of  potential  issues  is  so  vast  that  it  is  hard  to  pre- 
t  what  would  happen  and  when,  but  it  is  not  hard  to  conclude, 
Professor  Cox  said  and  Professor  Dellinger  did,  that  any  resolu- 

1  of  this  most  fundamental  of  political  issues  left  to  the  political 
inches  and  the  wisdom  of  the  Founding  Fathers  would  damage 
(  legitimate  role  of  the  judiciary  and  introduce  a  fundamental 
i  unfortunate  change  in  our  political  structure. 

rudicial  review  is  not  the  only  serious  problem  posed  by  Senate 
nt  Resolution  41.  While  admittedly  providing  escape  routes,  the 
)posed  amendment  establishes  a  balanced  budget  as  the  Nation  s 
:al  policy,  but  the  fiscal  responsibility  of  the  Federal  Government 
far  more  complex  than  the  annual  balancing  of  revenues  and  ex- 

iditures.  . 

^  balanced  budget  may,  depending  on  the  circumstances,  be  in- 
npatible  with  other  equally  important  national  objectives— man- 
Lng  the  economy  through  its  ups  and  downs,  full  employment, 
aling  with  various  crises  as  we  recently  have  done,  domestic  or 
eign,  full  employment,  for  example. 

^Vhile  the  proponents  acknowledge  these  responsibilities,  they  do 
grudgingly  and  in  limited  ways.  It  takes  three-fifths  of  the  whole 
mber  of  each  House  to  run  a  deficit  except  in  time  of  declared 
ir  or  serious  military  conflicts,  and  so  in  effect  the  minority  can 
termine  national  priorities. 
A.part  from  its  incompatibility  with  democratic  principle,  there 

2  several  difficulties  with  this  minority  rule.  First,  it  will  inevi- 
Dly  encourage  evasion  of  precisely  the  type  that  created  the 
esent  deficits.  As  proponents  acknowledge,  the  whole  concept  of 
Dalanced  budget  is  based  on  estimates. 

The  President's  proposed  balanced  budget,  under  the  proposed 
lendment,  would  have  to  depend  on  estimates  for  balance,  as 
es  the  Congress  in  legislating  appropriations.  The  potential  for 
use  by  a  minority  insisting  on  too  severe  an  expenditure  cut  may 
?11  encourage  unrealistic  estimates. 

Second  is  this  potential  for  abuse,  whether  it  be  to  cut  or  to  in- 
ease  expenditures.  If,  due  to  the  size  of  the  existing  deficit  or 
lor  economic  conditions,  a  balance  cannot  be  achieved  without  se- 
Dus  damage  to  other  national  objectives,  a  minority,  even  a  shift- 
g  minority,  is  in  a  stronger  position  than  it  would  be  today  to  in- 
3t  that  its  sacred  cow  not  be  the  one  to  be  gored.  Thus,  in  reality, 
e  effect  of  requiring  a  three-fifth  vote  to  have  any  deficit  may 
ell  lead  to  a  far  greater  deficit  than  would  otherwise  occur. 
Third,  for  essentially  the  same  reasons,  it  will  strengthen  the 
md  of  special  interests. 

Fourth,  all  of  our  experience  tells  us  that  it  is  difficult  to  cut  ex- 
jnditures  and  to  achieve  balance  even  by  the  end  of  the  century 
ill  be  tough,  perhaps  not  realistically  possible.  The  amendment 
isumes  that  can  be  done  by  compromises  among  a  bare  majority 
id  without  new  taxes,  which  requires  an  absolute  majority. 
Nothing  in  the  proposed  amendment  suggests  why  this  will  be 
isier  in  the  future  than  it  has  been  in  the  past,  and  the  fact  that 
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the  budget  must  be  balanced  makes  it  potentially  far  more  difficult. 
It  thus  becomes  a  prescription  either  for  deadlock  and  potential  ju- 
dicial intervention  or  greater  deficits  to  accommodate  the  three- 
fifths  rule. 

Fifth,  the  proposed  amendment  changes  the  relationship  between 
the  President  and  the  Congress  in  unfortunate  ways.  No  matter 
what  economic  conditions  prevail,  no  matter  what  the  consequences 
might  be,  the  President  must  submit  to  Congress  a  balanced  budg- 
et. There  is  no  escape  clause  for  him  or  her. 

In  many  circumstances,  such  a  proposed  budget  could  not  pos- 
sibly be  a  serious  one.  The  requirement  would  encourage  evasive 
estimates  or  budgets  overly  political  in  the  expenditures  they  pro- 
pose to  cut  or  revenues  they  propose  to  raise. 

I  believe  our  whole  history  demonstrates  that  Presidential  lead- 
ership is  crucial  in  budgetary  matters.  In  our  governmental  system 
it  is  the  President  who  has  the  most  national  outlook,  who  is  re- 
sponsible to  all  the  people.  The  congressional  role  is  important  be- 
cause it  ensures  that  the  budget  recognizes  regional  and  local  in- 
terest and  checks  Presidential  excesses.  Surely  we  want  the  Presi- 
dent to  propose  a  serious  budget  where  the  necessary  adjustments 
can  be  negotiated  and  accommodated. 

To  make  matters  worse,  as  the  chairman  has  noted,  the  proposed 
amendment  provides  a  powerful  constitutional  argument  for  a 
Presidential  right  to  impound  grounded  in  the  language  of  section 
1,  a  power  for  which  I  believe  the  Congress  has  shown  little  enthu- 
siasm in  the  past. 

Finally,  it  is  difficult  to  avoid  the  conclusion,  Mr.  Chairman,  that 
the  proposed  amendment  is  politically  attractive  and  that  many  of 
its  supporters  support  it  for  that  reason  and  not  its  merits,  merits 
which  they  as  I  have  noted  refuse  to  discuss. 

The  public  has  heard  about  the  dangers  of  a  deficit  out  of  control 
and  the  notion  of  a  balanced  budget  has  a  simple  and  understand- 
able appeal  in  a  complex  world.  It  is  a  concept  tailor-made  for  hom- 
ilies about  not  living  beyond  our  means  and  can  be  explained  as 
if  it  were  a  family  budget  invoking  the  Constitution. 

It  is  sometimes  presented  as  though  this  amendment  solved  one 
of  our  most  pressing  problems,  when  even  its  supporters  admit  it 
will  not.  There  is  a  huge  potential  to  mislead  the  public.  If  the  pub- 
lic is  led  to  believe  that  this  proposed  amendment  puts  us  on  the 
road  to  a  balanced  budget,  then  its  passage  will  make  even  more 
difficult  cutting  the  deficit  now  while  it  awaits  ratification. 

If  the  present  sense  of  urgency  is  lost,  and  the  deficit  continues 
to  grow.  States  will  perceive  that  requiring  a  balanced  budget 
would  mean  the  end  of  Federal  subsidies,  and  acting  in  self-inter- 
est, would  not  ratify.  Thus,  in  the  year  2000  or  so,  we  would  find 
ourselves  far  worse  off  than  we  are  today. 

PREPARED  STATEMENT 

I  think,  Mr.  Chairman,  we  can  do  better  than  that.  We  are,  I  am 
convinced,  on  the  path  to  economic  recovery,  and  there  is  not  a  bet- 
ter time  to  attack  deficit  problems.  President  Clinton  is  doing  so, 
and  probably  can  be  persuaded  to  do  even  more,  if  that  is  the  will 
of  Congress.  We  can  make  this  political  system  work,  work  as  our 
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•efathers  intended  that  it  should,  and  do  so  with  honesty  and 

th  integrity. 

rhank  you,  Mr.  Chairman. 

The  statement  follows:] 

Statement  of  Nicholas  Katzenbach 

ir.  Chairman  and  Members  of  the  Committee:  I  appreciate  this  opportunity  to 
tify  in  opposition  to  the  proposed  Balanced  Budget  Constitutional  Amendment, 
.  Res.  41.  Let  me  say  at  the  outset  that  it  would  be  diflScult  for  any  witness  to 
irove  on  the  excellent  analysis  of  the  Chairman  in  the  Washington  Post  and  in 
larks  on  the  floor  of  the  Senate. 

!.J.  Res.  41  is  a  serious  and  important  proposal.  It  is  serious  in  the  sense  that 
r  Constitutional  amendment  is  serious  when  it  has  so  many  distinguished  spon- 
s.  It  is  important  because  it  reflects  real  problems  of  constitutional  governance 
the  seeming  inability  of  the  political  branches  to  perform  well  their  existing  re- 
msibilities  with  respect  to  the  budget.  While  acknowledging  the  importance  and 
iousness  of  the  growing  deficit,  the  Executive  and  the  Congress  in  recent  years 
re  found  it  virtually  impossible  to  take  the  actions  necessary  to  reduce  it  either 
ough  increasing  revenues  or  cutting  expenditures. 

agree  that  the  size  and  growth  of  the  national  debt  raises  serious  problems  and 
±  the  past  failure  of  tihe  political  branches  to  deal  effectively  with  these  problems 
)erhaps  oven  more  serious.  But,  having  said  that,  let  me  say  that  in  my  judgment 
.  Res.  41  will  solve  nothing  and  will  create  problems  of  a  constitutional  dimen- 
n  far  more  serious  than  those  now  existing. 
Supporters  of  the  Amendment  correctly  point  out  at  length  the  rapid  growth  of 

oeficit  and  the  seeming  inability  of  our  elected  representatives  to  cope  with  it. 
ey  offer  little  analysis  as  to  why  this  is  so  and  no  discussion  beyond  Gramm-Rud- 
n  of  alternative  solutions.  They  concede  that  Congress  has  the  ability  and  con- 
;utional  duty,  together  with  the  President,  to  deal  responsibly  with  the  budget. 
By  maintain,  however,  that  Congress  in  recent  years,  particularly  the  last  decade, 
5  lacked  the  will  to  do  so  and  permitted  the  deficit  to  more  than  triple.  They 
:ue  that  a  Constitutional  amendment  will  somehow  "force"  the  government  to  live 
;hin  its  means,  thus  replacing  the  lack  of  will  which  otherwise  will  lead  to  ever 
reasing  debt. 

concede  that  the  budgetary  record  of  the  recent  past  is  miserable.  I  attribute 
it  to  a  lack  of  leadership,  not  a  lack  of  will.  I  seriously  Question  whether  any  sup- 
•ter  of  the  proposed  amendment  would  acknowledge  that  he  or  she  personally 
ked  the  will  or  the  courage  to  make  tough  budgetary  decisions.  And  they  would 
right.  Republicans  such  as  Senator  Gramm  and  former  Senator  Rudman,  to  their 
sat  credit,  have  demonstrated  both  courage  and  wisdom  in  their  efforts.  What  has 
m  missing  is  sufficient  leadership,  particularly  from  the  White  House,  with  re- 
set to  fiscS  responsibility.  Budgets  submitted  by  the  President  have,  in  their  esti- 
tes  of  revenues  and  expenditures,  been  a  political  joke. 

rhere  are  reasons  why  this  has  happened.  We  have  had  Republican  Presidents 
i  Democratic  Congresses  with  conflicting  political  agendas.  The  declining  impor- 
ice  of  political  parties  has  hurt  party  discipline  in  the  Congress  and  greatly  short- 
id  the  President's  coattails  and  his  ability  to  lead.  To  a  degree  TV  has  replaced 
npromise  and  politics  as  the  mechanism  of  persuasion  and  power.  And  one  result 
the  growing  power  of  special  interest  groups  who  use  financial  contributions  as 
11  as  argument  to  persuade  and  fill  the  vacuum  left  by  the  decline  of  party  poli- 

3. 

believe  that  today  President  Clinton  is  providing  that  leadership  in  the  White 
use.  His  budget  is  realistic  in  its  estimates  and  provides  a  basis  for  rational  dis- 
ssion  and  policy.  That  is  an  enormous  step  in  the  right  direction.  But  even  if  I 
I  wrong — or  if  this  isn't  yet  enough — I  am  clear  that  a  Constitutional  Amendment 
inot  substitute  for  that  leadership.  In  fact,  the  proposed  amendment  would  make 
it  leadership,  already  difficult,  more  so. 

rhe  argument  that  a  Balanced  Budget  Amendment  cures  existing  problems  by  in 
ne  way  substituting  words  for  political  resolve  is  totally  unconvincing.  The  Report 
the  Senate  Judiciary  Committee  says  that  it  "expects  fidelity  to  the  Constitution", 
it  "flagrant  disregard  of  the  proposed  amendments  *  *  *  would  constitute  noth- 
;  less  than  a  betrayal  of  the  public  trust"  and  would,  accordingly,  be  punished  at 
i  polls.  How  this  new  fidelity  differs  fi-om  the  existing  fidelity  is  unclear — except, 
rhaps,  in  what  is  not  mentioned.  That  is  the  role  of  the  judiciary  as  the  final  arbi- 
•  of  the  Constitution  and,  accordingly,  under  the  proposed  amendment,  the  budg- 


168 

It  is  difficult  to  avoid  the  conclusion  that  it  is  the  threat  of  judicial  injunctive  re- 
lief, not  fidelity  to  constitutional  duty,  which  would  drive  the  poUtical  process.  If 
Congress  and  the  President  do  not  comply  with  its  terms,  then  judges  will  enforce 
difficult  budgetary  decisions.  Perhaps  that  threat  would  work  liiough  I  doubt  it.  An 
unknown  iudicial  decision  may  be  preferable  to  an  unacceptable  political  one;  it  is 
always  politically  easy  to  blame  judges  for  unpopular  decisions.  But  to  open  up  even 
the  possibility  that  judges  appointed  for  life  might  end  up  making  the  most  fun- 
damental of  all  political  decisions  is  not  only  an  unprecedented  shift  of  constitu- 
tional roles  and  responsibilities  but  one  which  should  be  totally  unacceptable  in  a 
democratic  society. 

Perhaps  that  is  why  the  proposed  amendment  does  not  deal  with  the  role  of  the 

iudiciary;  obviously  it  could  spell  out  what,  if  any,  role  the  judiciary  should  play. 
Jut  if  judicial  review  and  enforcement  were  stated  to  be  as  inappropriate  as  it  clear- 
ly is,  what  enforcement  would  there  be?  No  more  and  no  less  tiian  what  exists 
today.  Unwilling  to  face  the  question  directly,  proponents  have  suggested  it  is  best 
to  let  the  courts  define  their  role  themselves. 

Courts  would,  I  believe,  be  reluctant  to  inject  themselves  into  the  politics  of  budg- 
et disputes  arising  under  the  proposed  amendment.  In  all  probability  most  judges 
would  resort  to  procedural  questions  such  as  standing  or  justifiabUity  to  avoid  inter- 
vention into  such  a  political  quagmire.  Others  might  be  more  activist  in  their  ap- 
proach. Much  might  depend  on  how  a  particular  question  arose.  Important  issues 
would  remain  unresolved  while  time  was  spent  in  argument,  discovery,  appeals. 
And,  ultimately  it  seems  to  me  a  legitimate  constitutional  question  would  be  pre- 
sented and  decided.  The  number  of  potential  issues  is  so  vast  and  the  panoply  of 
remedies  so  varied  that  it  is  hard  to  predict  what  would  happen  and  when.  But  it 
is  not  hard  to  conclude  that  any  judicial  resolution  of  this  most  fundamental  of  polit- 
ical issues,  left  to  the  political  branches  in  the  wisdom  of  the  Founding  Famers, 
would  damage  the  legitunate  role  of  the  judiciary  and  introduce  a  fundamental  and 
unfortunate  change  in  our  governmental  structure. 

Judicial  review  is  not  the  only  serious  problem  posed  by  S.J.  Res.  41.  While  ad- 
mittedly providing  escape  routes,  the  proposed  amendment  establishes  a  balanced 
budget  as  the  nation's  fiscal  policy.  But  the  fiscal  responsibility  of  the  federal  gov- 
ernment is  far  more  complex  than  balancing  revenues  and  expenditures.  A  balanced 
budget  may,  depending  on  the  circumstances,  be  incompatible  with  other  equally 
important  national  objectives:  managing  the  economy  through  ups  and  downs,  full 
employment,  dealing  with  various  crises,  domestic  or  foreign,  for  example.  While  the 
proponents  acknowledge  these  responsibilities,  they  do  so  grudgingly  and  in  limited 
ways.  It  takes  three-fifths  of  the  whole  number  of  each  house  to  run  a  deficit  except 
in  time  of  declared  war  or  serious  military  conflicts.  A  minority  can,  in  effect,  deter- 
mine national  priorities. 

Apart  from  its  incompatibility  with  democratic  principle,  there  are  several  difficul- 
ties with  this  minority  rule.  First,  it  will  inevitably  encourage  evasion  of  precisely 
the  type  that  created  present  deficits.  As  proponents  acknowledge,  the  whole  con- 
cept of  a  balanced  budget  is  based  on  estimates.  The  President's  proposed  "balanced 
budget"  under  the  proposed  amendment  depends  on  estimates  for  balance,  as  does 
the  Congress  in  legislating  appropriations.  The  potential  for  abuse  by  a  minority  in- 
sisting on  too  severe  an  expenditure  cut  may  well  encourage  unrealistic  estimates. 

Second  is  this  potential  for  abuse,  whether  it  be  to  cut  or  increase  expenditures. 
If,  due  to  the  size  of  the  existing  deficit  or  poor  economic  conditions,  a  balance  can- 
not be  achieved  without  serious  damage  to  other  national  objectives,  a  minority — 
even  a  shifting  minority — is  in  a  stronger  position  than  today  to  insist  that  its  sa- 
cred cow  not  be  the  one  that  is  gored.  Thus,  in  reality,  the  effect  of  rehiring  a  three- 
fifths  vote  to  have  any  deficit  may  well  lead  to  a  far  greater  deficit  than  would  oth- 
erwise occur. 

Third,  for  essentially  the  same  reason,  it  will  strengthen  the  hand  of  special  inter- 
ests. 

Fourth,  all  our  experience  tells  us  it  is  difficult  to  cut  expenditures — and  to 
achieve  balance  even  by  the  end  of  the  century  will  be  tough,  perhaps  not  realisti- 
cally possible.  The  amendment  assumes  that  can  be  done  by  compromises  among 
a  bare  majority,  and  without  new  taxes  (which  requires  an  absolute  majority).  Noth- 
ing in  the  proposed  amendment  suggests  why  this  will  be  easier  in  the  future  than 
in  the  past,  and  the  fact  that  the  budget  must  be  balanced  makes  it  potentially  far 
more  difficult.  It  thus  becomes  a  prescription  for  either  deadlock  (and  potential  judi- 
cial intervention)  or  greater  deficits  to  accommodate  the  three-fifths  rule. 

Fifth,  the  proposed  amendment  changes  the  relationship  between  the  President 
and  the  Congress  in  unfortunate  ways.  No  matter  what  economic  conditions  prevail, 
no  matter  what  the  consequences  might  be,  the  President  must  submit  to  Congress 
a  balanced  budget.  There  is  no  escape  clause  for  him  or  her.  In  many  circumstances 
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:h  a  proposed  budget  could  not  be  a  serious  one.  The  requirement  would  encour- 
!  evasive  estimates  or  budgets  overly  political  in  the  expenditures  they  propose 
cut  or  revenues  they  propose  to  raise.  I  believe  our  whole  history  demonstrates 
it  Presidential  leadership  is  crucial  in  budgetary  matters.  In  our  governmental 
tem  it  is  the  President  who  has  the  most  national  outlook,  who  is  responsible 
all  the  people.  The  Congressional  role  is  important  because  it  can  insure  that  the 
iget  recognizes  regional  and  local  interests  and  checks  Presidential  excesses, 
rely  we  want  the  President  to  propose  a  serious  budget  where  the  necessary  ad- 
tments  can  be  negotiated  and  accommodated.  To  make  matters  worse,  the  pro- 
led  amendment  provides  a  powerful  constitutional  argument  for  a  Presidential 
ht  to  impound  grounded  in  tne  language  of  Section  One — a  power  for  which  Con- 
ss  has  shown  little  enthusiasm  in  the  past. 

)ne  of  the  more  attractive  arguments,  despite  its  superficiality,  for  a  constitu- 
lal  requirement  for  a  balanced  budget  in  the  similar  requirement  in  virtually 
try  state  constitution.  While  acknowledging  "significant  differences"  the  Senate 
iiciary  Committee  finds  this  experience  "instructive".  I  believe  the  differences  are 
significant  as  to  make  it  largely,  if  not  wholly,  irrelevant. 

Generally  speaking,  state  budgets  are  separated  into  capital  budgets  and  operat- 
;  budgets.  Capital  projects  are  financed  by  floating  bonds  on  the  market.  It  is  only 
I  operating  budget  which  must  be  balanced.  That  in  itself  is  a  huge  difference. 
Vith  respect  to  borrowing  for  capital  projects  the  market  exercises  a  discipline  not 
lerally  present  with  respect  to  federal  borrowing.  Further,  the  states  have  none 
he  responsibilities  for  the  state  of  the  national  economy  borne  by  the  federal  gov- 
iment,  and  lack  the  powerful  tools  of  the  federal  government,  to  deal  with  em- 
yment,  welfare,  national  disasters,  etc.  And  much  of  their  balance  in  any  given 
ir  is  achieved  through  federal  grants  and  subsidies — grants  and  subsidies  which 
^ht  well  disappear  under  a  balanced  federal  budget. 

''inally,  it  is  difficult  to  avoid  the  conclusion  that  the  proposed  amendment  is  po- 
cally  attractive  and  that  many  of  its  supporters  support  it  for  that  reason  and 
;  its  merits.  The  public  has  heard  about  the  dangers  of  a  deficit  out  of  control, 
i  the  notion  of  a  oalanced  budget  has  a  simple  and  understandable  appeal  in  a 
nplex  world.  It  is  a  concept  tailor-made  for  homilies  about  not  living  beyond  our 
ans,  and  can  be  explained  as  if  it  were  a  family  budget.  Invoking  the  Constitu- 
n,  it  is  sometimes  presented  as  though  it  solved  one  of  our  most  pressing  prob- 
is  when  even  its  supporters  admit  it  will  not.  There  is  a  huge  potential  to  mis- 
d  the  public. 

f  the  public  is  led  to  believe  that  this  proposed  amendment  puts  us  on  the  road 
a  bsdanced  budget  iJien  its  passage  will  make  even  more  difficult  cutting  the  defi- 
now  while  it  awaits  ratification.  If  the  present  sense  of  urgencv  is  lost  and  the 
ticit  continues  to  grow,  states  will  perceive  that  requiring  a  balanced  federal 
dget  would  mean  the  end  of  federal  subsidies  and,  acting  in  self-interest,  would 
t  ratify.  Thus  in  the  year  2000  we  would  find  ourselves  far  worse  off  than  we  are 
lay. 

iVe  can  do  better  than  that.  We  are,  I  am  convinced,  on  the  path  to  economic  re- 
rery  and  there  is  not  a  better  time  to  attack  deficit  problems.  President  Clinton 
doing  so  and  probably  can  be  persuaded  to  do  even  more  if  that  is  the  will  of 
ngress.  We  can  make  this  political  system  work  as  our  forefathers  intended,  and 
so  with  honesty  and  integrity. 

Chairman  Byrd.  Thank  you,  Mr.  Katzenbach.  You  have  stated 
at  one  of  the  flaws  with  the  amendment  is  its  apparent  simplicity 

seeking  to  have  revenues  and  expenditures  balance  when  in  fact 
e  Nation  may  be  faced  with  equally  important  policy  objectives 

a  given  point. 

Some  would  argue  that  the  amendment's  provision  allowing 
ree-fifths  of  the  whole  number  of  each  House  to  increase  the  pub- 
:  debt  provides  sufficient  flexibility  for  the  Congress  to  address 
nflicting  national  objectives.  Is  that  so,  given  that  under  that  pro- 
sion  a  minority  of  41  percent  of  either  House  has  the  power  to 
ock  an  increase  in  the  public  debt? 

Mr.  Katzenbach.  It  seems  to  me  that  has  all  the  difficulties  of 
e  other  super  majority,  and  it  is  worse,  because  when  you  come 
?ht  down  to  it  the  debt  ceiling  is  a  huge  blunderbuss  of  an  instru- 
ent  to  try  to  use  for  any  purpose,  and  it  just  increases  the  power 
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of  a  minority,  in  effect,  to  blackmail  the  majority  and  blackmail  the 
administration  by  refusing  to  lift  that  ceiling  unless  their  particu- 
lar wants  are  satisfied. 

Their  particular  wants  may  not  be  conservative  at  all.  Their  par- 
ticular wants  may  be — add  me  into  that  budget,  appropriate  more 
for  my  particular  pet  scheme,  and  that  is  the  only  way  you  will  get 
my  vote  to  lift  the  debt.  It  is  such  a  crude  instrument.  We  have 
seen  that  in  the  past  because  we  have  seen  that  threatened  from 
time  to  time  in  the  Congress,  and  the  consequences  of  shutting 
down  the  whole  Government  are  simply  such  that  in  the  final  anal- 
ysis it  is  just  a  question  of  who  is  going  to  blink  and  it  is  normally 
the  Congress  that  has  blinked  and  it  has  raised  the  deficit  limit. 

Chairman  Byrd.  It  has  been  suggested  that  one  way  of  address- 
ing the  amendment's  lack  of  enforceability  would  be  to  include  a 
provision  that  indicated  that  the  amendment  would  be  reviewable 
only  to  the  extent  provided  by  enabling  legislation.  Such  provisions 
have  been  considered  previously  during  debates  on  various  pro- 
posed balanced  budget  amendments,  including  one  amendment 
that  would  have  precluded  judicial  review  entirely. 

I  know  there  are  some  Senators  who  are  interested  in  precluding 
judicial  review  entirely,  especially  where  raising  revenues  is  con- 
cerned. If  Congress  were  to  craft  such  an  amendment  to  Senate 
Joint  Resolution  41,  that  limited  or  prohibited  judicial  review,  is 
there  any  danger  that  the  Congress  would  not  be  able  to  control 
executive  usurpation  of  power  under  the  amendment? 

Mr.  Katzenbach.  I  think,  let  me  say  first,  it  is  clear  that  the 
Congress  can,  in  the  amendment,  provide  any  role  that  it  wants  to 
provide  for  the  judiciary  with  respect  to  this  as  long,  at  least,  as 
that  role  does  not  get  in  the  way  of  judicial  enforcement  of  other 
provisions  of  the  Constitution,  which  it  might  in  some  hypothetical 
and  maybe  real  cases. 

If  they  were  to  take  out  a  particular  remedy,  they  could  do  it. 
They  could  say,  you  cannot  raise  taxes.  I  do  not  think  that  accom- 
plishes very  much,  because  I  think  then  it  just  puts  it  on  the  other 
side,  and  I  think  the  courts  could  do  whatever  they  wanted  to  do, 
whatever  they  thought.  I  mean,  to  take  an  extreme  example,  they 
could  say,  I  want  the  Congress  to  decide  this,  so  I  am  just  going 
to  order  that  the  Defense  Department  budget,  everj^hing  be  taken 
out  of  the  Defense  Department  budget  that  will  get  the  Congress 
to  act.  They  could  do  it  that  way,  or  in  more  reasonable  ways. 

I  think  undoubtedly  it  would  strengthen  the  hand  of  the  Presi- 
dent because  that  would  then  be — as  I  have  already  testified,  I 
think  he  has  got  a  good  argument  under  section  1  for  impound- 
ment, which  is  the  equivalent,  as  you  know,  of  the  line  veto.  I  think 
he  has  got  a  good  argument  for  that.  I  think  if  you  took  out  any 
kind  of  judicial  enforcement,  that  argument  would  be  much,  much 
stronger.  It  would  be  all  that  would  be  left,  otherwise  you  have  not 
got  a  constitutional  provision  that  is  any  different  than  a  piece  of 
legislation. 

Chairman  Byrd.  So  it  would  be  like  that  old  seesaw  that  we  had 
back  there  in  the  schoolyard,  in  my  little  two-room  schoolhouse, 
when  one  end  goes  down,  the  other  goes  up,  so  if  we  remove,  by 
language  in  the  amendment  itself,  the  involvement  of  the  courts, 
then  the  inherent  powers  of  the  President  would  go  up. 
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Mr.  Katzenbach.  I  would  think  so,  yes.  I  would  think  so,  Mr. 
Chairman.  I  think  you  would  also  have  at  that  time  probably  a  con- 
stitutional provision  that  in  some  aspects  could  not  be  enforced  as 
veil  as  increasing — I  doubt  whether  the  increase  in  the  President's 
luthority,  which  I  agree  with,  would  be  enough  to  accomplish  the 
lims  of  the  amendment,  and  I  think  then  it  brings  into  play  all  of 
he  disrespect  already  sufficient  for  all  of  the  branches  of  Govem- 
nent.  I  think  the  judiciary  probably  has  somewhat  better  reputa- 
ion  than  the  others,  but  I  think  if  you  give  them  this  job,  they  will 
lot  have. 

Chairman  Byrd.  We  fought  one  war  over  taxation  without  rep- 
■esentation,  did  we  not? 

Mr.  Katzenbach.  Yes;  we  did  indeed,  before  my  time,  sir. 

Chairman  Byrd.  And  this  would  be  taxation  without  representa- 
ion,  because  these  judges  would  not  be  elected. 

Mr.  Katzenbach.  Absolutely,  and  that  is  what  I  meant  when  I 
laid  that  it  was  essentially  as  undemocratic  a  provision  as  it  could 
)e.  That  is  true  of  the  three-fifths,  incidentally,  just  as  well  as  it 
s  true  of  the  judicial  enforcement. 

I  mean,  this  was  left  intentionally  to  the  Congress,  as  you  point- 
id  out.  The  power  of  the  purse  was  to  be  there,  and  that  was  im- 
)ortant,  in  a  democratic  system,  that  it  be  there,  and  now  it  is  no 
onger  democratic  within  that  system,  and  it  is  taken  out,  if  the  ju- 
liciary  is,  as  I  believe  it  would  be,  involved. 

Chairman  Byrd.  The  constitutions  of  a  number  of  countries 
nake  economic  promises  to  the  citizens  of  those  countries.  The 
ramers  of  our  Constitution  in  1787  had  a  different  model,  namely 
hat  the  representatives  of  the  people  would  make  the  economic 
hoices,  not  that  the  Constitution  would  enshrine  those  choices. 
Vould  you  state  your  views  on  whether  the  constitutional  amend- 
nent  proposed  by  Senate  Joint  Resolution  41  is  consistent  with  the 
general  principles  of  the  American  Constitution? 

Mr.  Katzenbach.  I  think  clearly,  sir,  it  is  not.  We  left  those  deci- 
ions  initially,  and  a  lot  of  people  were  very  concerned  that  at  the 
tutset  of  our  Constitution  in  leaving  those  decisions  to  the  people, 
>ut  that  was  what  happened.  That  is  where  they  were  left,  and  we 
lave  been  able  to  operate  for  over  two  centuries,  with  political  deci- 
ions  in  the  political  branches  where  they  ought  to  be.  And  it  is  im- 
)ossible  for  me  to  think  that  any  of  the  people  gathered  in  Phila- 
lelphia  would  have  been  very  enthusiastic. 

Certainly,  James  Madison  would  not  have  been,  or  even  Hamil- 
on,  who  was  more  conservative,  would  not  have  been  willing  to 
lave  left  these  decisions  to  the  judges.  And  you  are  going  to  have 
onflicting — it  is  just  an  incredible  mess  you  are  going  to  have.  You 
:ven  have  State  court  judges  involved.  But  leaving  that  out,  you 
ire  going  to  have  a  case  in  California  and  a  case  in  West  Virginia 
)roceeding  at  a  different  pace  with  different  judges  and  different 
njunctive  relief,  different  orders  to  the  Congress  or  to  the  Presi- 
lent  or  to  both,  different  remedies. 

I  find  it  difficult.  I  do  not  sound  serious  when  I  describe  the  mess 
hat  an  amendment  which  has  the  backing  of  this  many  able  and 
listinguished  people,  the  damage  that  it  would  do.  It  is  just  incred- 
ble  to  me. 
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Chairman  Byrd.  Now,  Mr.  Katzenbach,  the  Judiciary  Commit- 
tee's report  which  accompanied  the  reporting  of  this  amendment  to 
the  floor  says,  and  I  have  alluded  to  it  earlier  this  morning,  that 
Congress  is  given  an  appropriate  degree  of  flexibility  in  fashioning 
necessary  implementing  legislation.  For  example,  Congress  could 
use  "estimates"  of  receipts  or  outlays  at  the  beginning  of  the  fiscal 
year  to  determine  whether  the  balanced  budget  requirement  of  sec- 
tion 1  would  be  satisfied,  so  long  as  the  estimates  are  reasonable 
and  made  in  good  faith. 

In  addition.  Congress  could  decide  that  a  deficit  caused  by  a  tem- 
porary, self-correcting  drop  in  receipts  or  increase  in  outlays  during 
the  fiscal  year  would  not  violate  the  article.  Similarly,  Congress 
could  state  that  very  small  or  negligible  deviations  from  a  balanced 
budget  would  not  represent  the  violation  of  section  1,  and  there  is 
one  more  escape  hatch. 

If  an  excess  of  outlays  over  receipts  were  to  occur.  Congress  can 
require  that  any  shortfall  must  be  made  up  during  the  following 
fiscal  year,  which,  of  course,  if  I  may  add  editorially,  would 
compound  the  problems  in  the  following  year.  No  concern  about 
that,  however,  is  expressed. 

Now,  we  have  already  heard  from  witnesses  about  the  possible 
questions  that  would  have  to  be  resolved  by  the  courts,  and  this 
now  opens  Pandora's  box  just  a  little  further.  Here  are  some  addi- 
tional questions  that  would  have  to  be  decided  by  the  court,  for  ex- 
ample, as  long  as  the  estimates  were  "reasonable,"  again  I  say,  and 
made  in  "good  faith." 

Now,  who  will  decide,  as  Pope  says,  "when  doctors  disagree?" 
Well,  who  would  decide  here  as  to  whether  the  estimates  were  rea- 
sonable, whether  they  are  made  in  good  faith?  Only  God  knows 
whether  they  are  made  in  good  faith,  and  the  committee  report 
does  not  say  anjrthing  about  referring  any  of  this  to  Him. 

Mr.  Katzenbach.  It  might  be  just  as  effective  as  the  solutions 
they  suggest. 

Chairman  Byrd.  Congress  could  decide  that  a  deficit  caused  by 
temporary — and  what  is  "temporary"? — self-correcting — ^what  is 
self-correcting? — drop  or  increase  in  outlays  would  not  violate  the 
article?  Another  question  for  the  courts  to  mull  over.  Congress 
could  state  that  very  small — how  small  is  "small"  when  we  are 
dealing  with  a  trillion  and  a  half  billion  dollar  budget?  Is  $50  bil- 
lion small?  That  is  a  mere  trifle  when  it  comes  to  a  trillion  and  a 
half  billion  dollar  budget. 

Congress  could  state  that  very  small  or  negligible  deviations 
from  a  balanced  budget  would  not  represent  a  violation.  Well,  now 
the  courts  are  going  to  have  to  decide  whether  the  deviation  is 
small,  whether  it  is  negligible.  And  that  is  one  question.  Am  I  cor- 
rect in  that?  Would  you  agree  that  these  raise  just  more  and  more 
questions  to  be  decided  by  the  courts? 

Mr.  Katzenbach.  That  is  the  optimistic  view,  that  they  raise 
more  and  more  questions.  I  have  some  doubt  that  in  all  of  those 
instances,  certainly,  or  even  in  most  of  them,  you  can  call  this  im- 
plementing the  amendment.  It  seems  to  me  it  is  not  implementing 
the  amendment  in  any  of  those  situations,  it  is  just  saying  we  have 
a  license  to  enact  legislation  inconsistent  with  the  amendment,  and 
I  do  not  know  where  that  comes  from. 
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I  would  agree  that  a  budget  has  to  run  on  estimates,  but  I  do 
ft  know  where  you  get  into  the — I  would  not  want  a  court  in  the 
od  faith  and  reasonableness  of  the  estimates.  I  would  think  that 
e  answer  to  that  would  simply  be  if  you  did  not  do  it,  it  was  not 
complished  in  that  year,  you  had  dam  well  better  accomplish  it 
the  next  year,  because  it  does  not  talk  about  estimates  in  section 

Chairman  Byrd.  I  note  that  section  3  of  the  resolution  reads  as 
[lows:  "Prior  to  each  fiscal  year  the  President  shall  transmit  to 
e  Congress  a  proposed  budget  for  the  U.S.  Government  for  that 
ical  year  in  which  total  outlays  do  not  exceed  total  receipts."  The 
mmittee  report  makes  no  reference  to  giving  the  President  any 
ch  escape  hatches  as  it  has  offered  to  the  Congress. 
Mr.  Katzenbach.  It  gives  him  none.  He  has  to  invent  his  own. 
Chairman  Byrd.  Exactly.  Exactly.  It  does  not  concede  to  the 
•esident  the  necessity  of  having  to  have  any  escape  hatches. 
Mr.  Katzenbach.  No;  and  I  assume  that  if  this  were  done  the 
■esident  would  have  two  or  three  options.  He  would,  in  many  in- 
ances,  would  come  through  with  a  balanced  budget  that  was  to- 
lly unrealistic  and  not  worth  the  paper  it  was  written  on,  prob- 
\y  followed  by  a  realistic  budget.  Because  there  is  nothing  that 
)uld  prevent  him  from  putting  in  a  budget  that  had  various  defi- 
es to  it,  and  I  think,  therefore,  the  whole  provision  accomplishes 
ithing,  other  than  encouraging  him  perhaps  to  evade  by,  as  has 
curred  so  often  in  the  past,  by  rose  colored  glasses  on  the  revenue 
ie  and  on  the  expenditure  side,  bad  estimates. 
Really,  I  said  bad  joke.  I  think  in  some  instances,  Mr.  Chairman, 
e  0MB  knew  perfectly  well  those  estimates  were  bad.  They  had 
,  There  were  too  many  able  people,  and  now  you  have  got  some- 
dy  there  who  is  serious  about  his  estimates,  and  that  is  such  an 
iportant  step. 

Chairman  Byrd.  Mr.  Katzenbach,  upon  several  occasions  in  the 
story  of  England,  and  let  me  ask  you  this  question  at  this  point: 
D  you  think  that  the  history  of  the  English  struggle  in  developing 
e  Constitution,  the  British  Constitution — although  it  is  not  a 
ritten  one  except  in  parts,  there  are  many  documents  which  are 
irt  of  the  British  Constitution — do  you  believe  that  the  history  of 
e  English  struggle  in  developing  the  British  Constitution,  which 
as  a  model  on  which  the  colonial  governments  built,  in  that  they 
odified  it  in  accordance  with  social  forces  and  local  situations  and 
publican  principles  and  so  on — they  modified  it  to  fit  their  own 
:uations,  and  the  framers  were  very  well  aware  of  all  of  this — 
t  you  feel  that  that  English  experience  had  at  least  some  influ- 
ice  on  the  framers? 

Mr.  Katzenbach.  I  think  it  had  enormous  influence  on  the  fram- 
s.  It  was  what  they  were  most  familiar  with.  There  were  some 
pects  of  it  they  did  not  like  and  some  things  were  different  in  the 
lonial  society.  You  had  to  deal  with  the  problems  of  federalism, 
r  example,  which  were  essentially  different.  And  they  were — well, 
any  were  as  conservative  as  the  British,  but  they  certainly  were 
ncemed  about  the  power  of  the  crown.  And  they  certainly  were 
ncemed,  as  you  commented  earlier,  about  the  power  of  the  purse 
id  putting  that  in  the  people.  And  that  has  been  historically,  and 
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today  even,  remains  the  most  powerful  weapon  in  government, 
both  in  the  United  Kingdom  and  here. 

Chairman  Byrd.  Our  Constitution  provides  protection  to  mem- 
bers of  the  legislative  branch  and  assures  them  the  right  of  free- 
dom of  speech  and  says  that  they  may  not  be  questioned  in  any 
other  place.  Henry  IV,  who  reigned  from  1399  to  1413,  agreed  to 
the  position  of  Commons,  that  they  had  freedom  of  speech  in 
speaking  on  the  floor  of  Parliament.  That  freedom  of  speech  was 
expressly  written  into  the  English  Bill  of  Rights  in  1689. 

And  William  of  Orange,  who  later,  following  his  installation  as 
sovereign,  became  William  III,  William  of  Orange  and  Mary  had  to 
agree  to  the  English  Declaration  of  Rights  when,  in  February  1689, 
Parliament  made  them  joint  sovereigns.  But  William  and  Mary  had 
to  agree  first  to  that  declaration.  And  then,  in  December  of  that 
year,  the  Parliament  went  further  and  wrote  the  Declaration  into 
the  statute,  the  English  Bill  of  Rights,  and  provided  that  members 
of  Parliament  could  not  be  questioned  in  any  other  court  or  place 
concerning  statements  made  in  Parliament. 

Now,  that  was  a  cherished  right  of  the  members  of  Parliament. 
If  members  of  Parliament — and  in  our  own  situation  and  case  if 
Members  of  Congress — were  intimidated,  if  punitive  action  could  be 
taken  against  the  members  of  Parliament  by  the  king  for  words 
spoken  in  Parliament,  one  can  easily  understand,  I  think,  how 
members  might  be  very  reluctant  to  voice  resistance  to  the  king  or 
resistance  to  an  all-powerful  executive  if  members  did  not  indeed 
have  freedom  of  speech  and  were  not  protected  by  the  organic  law 
of  this  Nation  in  that  freedom  of  speech.  I  would  have  hesitancy 
in  criticizing  the  President,  for  example,  for  sending  up  a  particular 
nominee  or  for  impounding  funds  as  he  did  before  1974. 

Now,  what  is  there  to  say?  Would  you  assure  me  as  one  who  val- 
ues my  freedom  of  speech  in  the  Senate,  would  you  assure  me  that 
if  this  amendment  is  adopted  I  need  feel  no  inhibitions  on  my  free- 
dom of  speech?  If  the  President  can,  in  the  future,  impound  mon- 
eys, if  he  can  exercise  the  equivalent  of  a  line-item  veto  or  can  re- 
scind moneys,  as  he  will  be  told  he  has  the  power  to  do  once  this 
amendment  is  in  the  Constitution,  will  I  be  inhibited  in  my  criti- 
cism of  the  President?  Or  do  you  have  a  feeling  I  need  not  have 
any  inhibitions  about  it? 

Mr.  Katzenbach.  I  would  be  very  concerned  if  I  were  a  Member 
in  that  regard,  because  I  think  that  the  reluctance  of  the  Congress 
to  give  the  President  that  power  has  been  because  it  is  such  an 
enormous  power  which  can  be  focused  against  particular  Senators 
or  particular  Members  of  the  House  in  pet  programs  that  they  have 
things  that  are  important  in  their  district  and  really  important,  im- 
portant to  their  survival  in  the  Congress.  And  if  that  is  true,  if  I 
am  correct  in  that,  and  you  would  know  far  better  than  I,  Mr. 
Chairman,  then  that  is  an  enormous  weapon  of  control  that  the 
President  would  have.  And  unlike  our  previous  discussions  of  the 
debt  limit  this  is  not  a  big  blunderbuss.  This  is  a  weapon  that  can 
be  focused  against  particular  people. 

Chairman  Byrd.  You  bet.  He  could  reward  me  for  my  reticence 
in  challenging  him,  or  he  could  punish  me  for  my  having  offered 
criticism  of  him. 
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Well  now,  when  it  comes  to  the  future  nomination  of  judges  and 
nfirmation  of  judges,  once  this  amendment  is  in  the  Constitution, 
3  have  heard  that  administrations  are  increasingly  concerned  be- 
use  of  the  process  here  in  the  confirmation  of  judges,  how  it 
akes  confirmation  more  difficult.  Not  only  judges  but  other  offi- 
rs,  as  well.  Can  you  imagine  how  much  more  difficult  it  is  going 

be,  how  much  more  controversy  there  is  going  to  be  when  it 
mes  to  the  confirmation  of  judges  and  the  questioning  of  judicial 
)pointees  that  appear  before  the  committees  of  Congress? 
I  daresay  that  there  are  going  to  be  Members  who  will  want  to 
low  a  little  more  about  what  the  judge's  opinions  are  with  ref- 
ence  to  the  power  of  the  purse.  I  am  just  anticipating  that  there 
ight  be  more  controversy  and  it  might  be  more  time-consuming. 
3  you  have  anything  to  add? 

Mr.  Katzenbach.  I  think  that  is  a  perfectly  valid  observation.  It 
3uld  seem  to  me  that  maybe  in  the  future  judges  not  only  would 
!  learned  in  the  law  but  they  would  have  to  be  learned  in  econom- 
3  and  budgetary  matters,  as  well. 

Chairman  Byrd.  Well,  I  will  ask  you  this  final  question  which  I 
tsed  to  I  believe  Professor  Cox.  We  referred  to  the  first  Article 
lich  vests  the  legislative  powers  in  the  Senate  and  House.  We  re- 
rred  to  the  power  of  the  purse,  and  I  take  it  that  the  power  of 
e  purse  includes  both  the  raising  of  revenue,  which  is  referred  to 

section  8  of  Article  1,  and  the  appropriations  of  moneys  which 

expressly  referred  to  in  section  9:  "No  money  shall  be  drawn 
Dm  the  Treasury  but  in  consequence  of  appropriations  made  by 
w." 

With  the  adoption  of  this  amendment,  which  is  going  to  throw 
to  question  as  to  where  the  total  power  of  the  purse  lies  and  as 

where  the  total  vesting  of  legislative  power  is  lodged,  I  think 
is  amendment  is  contradictory  of  Article  1  section  1,  as  well  as 
rticle  1,  section  8,  and  Article  1,  section  9.  Do  you  have  any  com- 
ents? 

Mr.  Katzenbach.  I  certainly  think  that  the  effect  of  this,  in  cer- 
in  circumstances  at  least,  is  to  share  that  power  with  the  Presi- 
snt  and  with  the  judiciary.  If  I  suppose  everybody  was  unanimous 
id  happy  in  Congress  about  the  budget  and  it  was  balanced  and 

forth,  that  that  might  not  come  to  pass.  I  think  the  chances  of 
coming  to  pass  are  overwhelmingly  great.  And  it  is  contrary  to 
at.  And  that  is  what  I  meant  when  I  said  it  really  went  to  the 
ndamentals  of  our  (government. 

This  is  the  most  inappropriate  decision  for  nonelected  judges  to 
ake.  And  it  would  be  the  most  inappropriate  giving  of  power  to 
1  executive  who  has  not  always  shown  modesty  in  terms  of  the 
>wer  that  he  believes  that  he  has. 

Chairman  Byrd.  Well,  I  thank,  again,  all  of  our  witnesses  who 
ive  appeared  before  the  committee  this  morning.  They  have  made 
:cellent  statements  and  they  have  contributed  enormously  to  the 
ibate.  Their  testimony  has  been  invaluable. 

This  afternoon,  beginning  at  2  p.m.  and  continuing  until  3  p.m. 
-ofessor  Kathleen  Sullivan  of  Stanford  will  testify.  And  then  from 
p.m.  to  4  p.m..  Professor  Burke  Marshall  of  Yale.  What  an  impos- 
g  array  of  witnesses  we  have  had  before  this  committee  this 
orning  and  continuing  in  the  afternoon.  It  would  have  been  a 
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good  place  for  me  as  a  student  of  constitutional  law  many  years 
ago  to  have  come  and  to  have  listened. 

I  thank  you,  Mr.  Katzenbach. 

Mr.  Katzenbach,  I  thank  you  for  the  opportunity,  Mr.  Chair- 
man, and  let  me  say  how  much  I  respect  the  effort  you  are  making 
to  focus  on  these  very,  very  fundamental  issues  with  respect  to  this 
amendment  because  I  think  that  takes  time  and  effort  and  courage 
to  do  so,  and  I  respect  you  for  it. 

COMMITTEE  RECESS 

Chairman  Byrd.  Thank  you  very  much. 

All  right.  The  committee  will  stand  in  recess  until  the  hour  of  2 
p.m. 

[Whereupon,  at  12:35  p.m.,  Wednesday,  February  16,  the  com- 
mittee was  recessed,  to  reconvene  at  2  p.m.,  the  same  day.] 


(Afternoon  Session,  2:05  p.m.,  Wednesday,  February  16,  1994) 

NONDEPARTMENTAL  WITNESSES 

rATEMENT  OF  KATHLEEN  SULLIVAN,  PROFESSOR,  STANFORD  UNI- 
VERSITY 

Chairman  Byrd.  The  committee  will  resume  its  hearings. 
Lord  Nelson  said  that  he  owed  everything  in  the  world  to  being 
ways  a  quarter  of  an  hour  beforehand. 

Napoleon  said  that  the  Austrians  did  not  know  the  value  of  time, 
apoleon  also  said  that  it  was  "always  these  quarters  of  an  hour 
lat  decide  the  fate  of  a  battle." 
We  are  on  time. 

The  committee  is  pleased  to  have  as  our  next  witness  Professor 
athleen  Sullivan.  Professor  Sullivan,  following  a  10-year  tenure  at 
arvard  Law  School,  teaches  constitutional  law  at  the  Stanford 
niversity  Law  School.  In  addition  to  her  duties  in  the  classroom, 
rofessor  Sullivan  is  an  active  litigator,  having  served  as  counsel 
■  co-counsel  on  several  cases  before  the  Supreme  Court. 
And  it  is  a  pleasure  to  have  you  here  this  afternoon,  especially 
light  of  the  fact  that  you  spent  the  entire  night — now,  get  this — 
lis  shows  supreme  dedication — ^you  spent  the  entire  night  on  an 
rplane  just  to  be  here  and  testify  today. 

We  have  all  heard  of  the  midnight  ride  of  Paul  Revere.  What 
ould  Paul  Revere  be  saying  today.  Professor  Sullivan,  as  he  would 
idoubtedly  be  concerned  about  this  constitutional  amendment? 
"hat  do  you  think  he  would  do?  Would  he  be  making  a  midnight 
de  to  warn  the  people  and  senators  and  House  members  about 
lis  amendment? 

Ms.  Sullivan.  Thank  you,  Mr.  Chairman,  for  your  invitation  to 
stify  here.  And,  certainly,  Paul  Revere,  along  with  his  fellow  colo- 
als,  was  quite  concerned  with  taxation  and  the  powers  of  taxing 
id  spending.  So,  he  would  have  an  interest  in  these  proceedings, 
nd  I  think  he  is  a  fitting  point  of  reference  for  us,  because  what 
would  like  to  focus  on  in  my  testimony  before  you  today  is  how 
r  the  balanced  budget  amendment  that  is  under  consideration 
ould  depart  from  the  handiwork  of  our  framers  at  the  time  of  the 
institutional  founding. 

Let  me  just  say  that  in  making  these  remarks  I  will  be  in  very 
ibstantial  agreement  with  my  distinguished  colleagues.  Professors 
3X,  Fried,  and  Marshall,  who  have  testified  here,  and  with  Mr. 
atzenbach  and  Mr.  Bellinger.  And  it  is  an  honor  to  be  before  the 
immittee,  and  an  honor  to  testify  in  such  distinguished  constitu- 
Dnal  company. 

Now,  I  think  to  focus  on  why  this  proposed  balanced  budget 
nendment  is  inconsistent  with  the  framers'  handiwork,  we  can 
link  of  it  as  really  tinkering  with  all  three  parts  of  the  tripartite 
institutional  structure  that  the  framers  put  in  place.  And  I  would 
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like  to  consider  them  in  turn,  in  the  same  order  as  the  Constitution 
lays  them  out:  first,  the  ways  in  which  the  proposed  balanced  budg- 
et amendment  interferes  with  the  legislative  branch;  second,  the 
ways  in  which  it  interferes  with  the  executive  branch  and  the 
interaction  of  the  President  with  the  Congress;  and,  third,  the  ways 
in  which  it  interferes  with  the  activities  of  the  Federal  courts. 

And  then,  I  would  like  to  conclude  by  suggesting  that  if  it  does 
not  create  all  the  nightmares  I  am  going  to  sketch  in  those  three 
parts,  that  will  mean  it  has  done  nothing.  In  which  case,  it  is  an 
offense  to  the  Constitution,  and  that  is  the  fourth  nightmare  I  will 
discuss  toward  the  end. 

Now,  let  me  start  with  the  offense  to  the  handiwork  the  framers 
crafted  with  respect  to  the  legislative  branch.  And  let  me  start,  if 
I  may,  with  the  words  of  James  Madison,  in  Federalist  Paper  No. 
58,  in  which  he  said  that  "the  power  of  the  purse,"  the  power  with 
which  this  committee  is  so  concerned,  "may  be  regarded  as  the 
most  complete  and  effectual  weapon  with  which  any  constitution 
can  arm  the  immediate  representatives  of  the  people  for  obtaining 
a  redress  of  every  grievance,  and  for  carrying  into  effect  every  just 
and  salutary  measure." 

Now,  what  did  the  Constitution  say  about  the  power  of  the 
purse? 

Well,  the  Constitution  and  its  previous  amendments  surely  said 
nothing  about  the  substantive  economic  policy  with  which  the 
power  of  the  purse  should  be  exercised.  The  Constitution  and  its 
previous  amendments  are  a  charter  of  government  and  a  charter 
of  certain  basic  individual  liberties,  but  it  is  decidedly  not  a  charter 
of  economic  policy.  To  be  sure,  article  1  refers  to  coins  and  cur- 
rency. So,  in  that  sense,  it  refers  to  the  economy. 

To  be  sure,  there  are  protections  for  private  property  in  the  Con- 
stitution. For  example,  the  protection  against  impairment  of  con- 
tract or  uncompensated  takings.  But  nowhere  else  in  the  Constitu- 
tion do  we  see  anything  even  resembling  the  kind  of  charter  of 
macroeconomic  policy  that  this  amendment  represents. 

So,  first,  the  Constitution  did  not  prescribe  a  substantive  eco- 
nomic theory  for  the  exercise  of  the  power  of  the  purse. 

What  did  it  do? 

Well,  it  put  that  power  into  the  hands  of  this  body.  It  remitted 
Federal  fiscal  policy  to  majoritarian  democratic  control  in  the  Con- 
gress. Article  I  section  8,  of  course,  confers  upon  the  Congress  the 
power  to  tax  and  spend  for  the  general  welfare  and  the  common  de- 
fense, and  the  power  to  borrow  money  on  the  credit  of  the  United 
States.  And  it  does  this  all  apparently  by  simple  majority. 

There  is  nothing  in  Article  I,  with  respect  to  legislative  policy, 
that  would  invoke  the  power  of  supermajorities,  as  this  proposed 
amendment  would. 

Indeed,  the  framers  themselves  considered  and  rejected  the  idea 
that  supermajorities  should  be  placed  into  this  body  as  a  check  on 
the  legislative  will.  James  Madison,  again,  in  Federalist  58,  in  a 
different  passage,  said  this  about  supermajorities,  in  rejecting  the 
idea  that  they  should  govern  legislative  policy.  He  said  in  Federal- 
ist 58  that  if  more  than  a  majority  were  required  for  a  legislative 
decision,  then,  I  quote,  "In  all  cases  where  justice  or  the  general 
good  might  require  new  laws  to  be  passed  or  active  measures  to  be 
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irsued,  the  fundamental  principle  of  free  government  would  be  re- 
rsed." 

Madison  went  on  to  say  it  would  no  longer  be  the  majority  that 
)uld  rule;  the  power  would  be  transferred  to  the  minority.  In 
her  words,  James  Madison  said  that  supermajorities  turn  democ- 
cy  on  its  head. 

Now,  the  balanced  budget  amendment  would,  if  adopted,  reject 
adison's  wisdom  on  supermajorities.  It  would  permit  Congress  to 
t  by  supermajority,  to  authorize  deficit  spending — section  1 — or 
authorize  an  increase  in  the  statutory  debt  limit — in  section  2. 
Section  4  would  even  impose  a  kind  of  mini-supermajority  re- 
irement,  by  requiring  that  tax  increases  be  authorized  by  a  ma- 
•ity  of  the  whole,  rather  than  a  majority  of  the  members  present 
is  usually  the  case. 

Now,  defenders  of  the  amendment  often  say,  James  Madison  not- 
thstanding,  "What  is  so  bad  about  supermajorities?"  After  all,  we 
n  think  of  a  few  familiar  examples  of  them — the  Senate's  own 
les  for  invoking  cloture  to  end  a  filibuster  is  a  supermajority 
le,  they  say.  And  they  go  on  to  say  the  Constitution  itself  enacts 
/eral  supermajority  requirements.  It  takes  two-thirds  of  the  Sen- 

2  to  convict  officers  tried  on  impeachment;  two-thirds  of  either 
>use  to  expel  one  of  its  Members;  two-thirds  of  each  House  to 
srride  a  Presidential  veto;  two-thirds  of  the  Senate  to  approve 
saties;  and  two-thirds  of  both  Houses  to  propose  a  constitutional 
lendment,  such  as  the  one  before  you  today. 

But  these  existing  supermajority  requirements  furnish  no  prece- 
nt  for  the  supermajority  requirements  that  the  balanced  budget 
lendment  would  propose.  Rules  of  parliamentary  procedure  that 

3  Senate  adopts  for  its  own  governance  can  furnish  no  prece- 
nce  for  an  alteration  of  the  Constitution,  which  is  the  Nation's 
idamental  charter,  designed  to  endure  for  ages  to  come, 
[ndeed,  if  a  mere  change  of  parliamentary  procedure  could  solve 
i  problem,  we  would  not  need  to  even  be  talking  about  a  con- 
tutional  amendment  here  today.  And  although  the  Constitution, 
is  true,  imposes  all  those  supermajority  requirements  that  I  just 
jntioned,  it  does  so  sparingly  and  for  good  reason.  Each  one  of 
2se  supermajority  requirements  serves  some  structural  purpose. 
[n  some  cases,  it  is  to  protect  one  branch  from  another.  For  ex- 
iple,  the  checks  and  balances  embodied  in  the  treaty  provision, 
d  the  veto  override  clause.  Sometimes  they  are  about  protecting 
iividual  rights  in  highly  charged  settings,  such  as  expulsion  of  a 
jmber  or  an  impeachment  trial.  And,  indeed,  article  V  tries  to 
arantee  that  we  will  not  lightly  amend  our  fundamental  charter. 
But  these  supermajority  requirements  are  quite  different  from 
;  one  in  the  balanced  budget  amendment.  The  ones  in  the  bal- 
ced  budget  amendment  would,  for  the  first  time,  inject 
permajority  requirements  within  the  Congress,  into  ordinary, 
rmal,  everyday  legislative  policymaking.  And  that  would  be  a 
istitutional  first. 

SJow,  you  might  say,  "So,  it  is  a  constitutional  first.  What  is  so 
d  about  it?  What  was  James  Madison  worried  about?" 
\nd  I  think  the  answer  to  that,  which,  again,  he  helped  supply, 
that  supermajority  requirements  in  the  context  of  legislative, 
bstantive  policymaking  enable  a  minority  of  each  House  to  hold 
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the  legislative  agenda  hostage,  blocking  majority  choices  until  the 
minority  factions  can  exact  the  policy  concessions  they  want  from 
the  majority  as  the  price  of  their  acquiescence  to  a  supermajority 
vote. 

Well,  James  Madison  said  of  this  very  danger  in  Federalist  58 
that  it  would  permit  the  minority  to,  quote,  "Extort  unreasonable 
indulgences  from  the  majority."  And  I  am  afraid  that  is  just  what 
the  balanced  budget  amendment  might  well  do. 

It  might  be  a  particularly  acute  problem  of  minority  veto  in  this 
context,  because  permitting  minority  vetoes  here  might  permit  peo- 
ple to  have  their  favorite  spending  program  be  the  ticket  to  their 
vote  in  a  request  for  deficit  spending  by  the  majority — which 
would,  of  course,  be  counterproductive  in  the  end.  It  would  increase 
spending,  rather  than  rein  it  in. 

Now,  you  might  say,  "Well,  I  see  those  dangers  to  democracy.  I 
see  in  what  ways  supermajority  requirements  are  antidemocratic. 
Madison  may  have  been  right."  But  it  would  all  be  worth  it,  you 
might  say,  if  it  were  certain  that  this  amendment  would  produce 
the  greater  legislative  accountability  and  fiscal  responsibility  that 
its  sponsors  believe  it  will  and  which  they  hold  as  a  worthy  and, 
of  course,  desirable  goal.  But,  in  fact,  the  amendment  furnishes  no 
such  guarantee  that  it  will  bring  about  that  greater  accountability. 

As  you,  yourself,  Mr.  Chairman,  have  pointed  out  in  remarks  on 
the  Senate  floor,  and  I  think  quite  persuasively  and  eloquently,  the 
fact  that  congressional  enforcement  will  turn  on  mere  estimates  of 
outlays  and  receipts  creates  a  major  loophole  that  will  enable  a  lot 
of  manipulation  of  this  law.  But  the  amendment  is  not  merely  ma- 
nipulable  through  the  estimate  section  and  the  like,  it  also  may  be 
avoided  altogether. 

Congress  can  avoid  the  balanced  budgets  through  numerous 
ready  devices  that  many  others  have  talked  about.  Let  me  just  re- 
view a  few.  For  example.  Congress  need  not  pay  as  it  goes  if  it 
shifts  taxing  and  spending  powers  off  budget,  say,  to  quasipublic 
entities  who  are  not  bound  by  a  balanced  budget  mandate,  but 
which  may  borrow  money  backed  by  the  full  faith  and  credit  of  the 
United  States.  Many  States  have  tried  such  evasions  of  balanced 
budget  amendments — the  Port  Authority  of  New  York  and  the  like. 
They  create  deficit  spending  through  the  back  door. 

A  second.  Congress  need  not  pay  as  it  goes  if  it  imposes  un- 
funded mandates  on  the  States,  which  it  is  clearly  free  to  do  under 
our  current  conceptions  of  federalism.  We  do  not  have  a  strong  con- 
stitutional conception  right  now  of  States'  rights  against  such  impo- 
sition. And  Congress  need  not  pay  as  it  goes  if  it  implements  policy 
by  imposing  unsubsidized  regulatory  burdens,  not  only  on  the 
States  but  on  private  individuals  and  entities,  a  form  of  invisible 
taxation  to  which  the  balanced  budget  amendment  would  not 
apply. 

Now,  as  Justice  Scalia  once  noted  in  a  different  context,  a  Su- 
preme Court  case  about  whether  the  takings  clause  required  com- 
pensation for  regulatory  burdens,  as  Justice  Scalia  said  in  the  case 
of  Pennell  v.  City  of  San  Jose,  I  quote,  "The  politically  attractive 
feature  of  regulation  is  not  that  it  permits  wealth  transfers  to  be 
achieved  that  could  not  be  achieved  otherwise,  but,  rather,  that  it 
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rmits  them  to  be  achieved  off  budget,  with  relative  invisibility 
d,  thus,  relative  immunity  from  normal  democratic  processes." 
rhese  are  just  three  possible  evasion  mechanisms:  shifting  of 
cing  and  spending  to  quasipublic  entities,  shifting  of  taxing  and 
ending  burdens  to  the  States,  shifting  of  burdens  through  regula- 
n  to  States  and  private  parties.  And  the  balanced  budget  amend- 
!nt  would  apply  to  none  of  those  three. 

30,  we  see  that  the  balanced  budget  amendment  cannot  be  self- 
forcing  in  Congress. 
kVho  else  is  going  to  enforce  it? 

NJot  just  the  electorate,  say  the  sponsors  of  the  balanced  budget 
lendment.  The  amendment  is  premised  on  the  view  that  we  can- 
t  trust  the  people  simply  to  throw  out  those  who  fail  to  balance 
i  budget.  We  need  the  Constitution,  not  just  political  change,  to 
ng  this  about.  So,  there  are  only  two  other  candidates  left:  the 
jcutive  branch  and  the  judicial  branch. 

5o,  with  that,  I  end  my  first  point,  that  the  amendment  would 
ker  with  the  majoritarian  handiwork  of  the  framers,  which 
Lces  the  power  of  the  purse.  Federal  fiscal  policy,  in  the  hands 
democratic  majorities,  not  antidemocratic  supermajorities.  And 
;re  is  no  reason  to  do  it  because  it  will  not  be  worth  the  price. 
^et  us  turn  next  to  the  effect  of  the  amendment  on  the  executive 
mch.  Now,  here  it  seems  the  dangers  are  really  twofold.  There 
;  almost  two  opposite  twin  dangers  here.  Some  aspects  of  the 
lendment  seem  to  threaten  to  impede  the  power  of  the  President, 
fetter  him  or  hamstring  him,  make  him  less  powerful  than  he 
jht  to  be  under  article  II, 

rake  for  example  the  provision  of  section  3  that  requires  the 
2sident  to  transmit  only  balanced  budgets  to  the  Congress.  In 
ler  words  the  President  cannot  submit  an  unbalanced  budget  to 
!  Congress  even  if  he  deemed  it  necessary  as  a  countercyclical 
asure  to  combat  an  ongoing  recession. 

^ow,  this  is  something  different  from  just  telling  the  President 
give  a  State  of  the  Union  Address  or  requiring  a  statement  and 
:ount  of  receipts  and  expenditures.  This  is  not  just  a  requirement 
it  he  speak  or  write  something,  it  is  implicitly  a  requirement 
it  he  do  something,  that  he  commit  himself  to  a  balanced  budget 
fardless  of  the  wisdom  he  sees  in  it  for  the  Nation's  general  wel- 
e. 

•^ow,  that  is  an  interference  with  Presidential  power,  if  it  is  to 
i^e  any  teeth,  that  would  seem  contrary  to  what  the  framers  had 
mind  when  they  created  a  unitary  executive  in  the  first  place. 
;er  all,  the  reason  for  a  unitary  executive  was  to  create  energy 

I  flexibility,  and  to  fetter  the  President's  ability  to  make  his  own 
:al  judgments  is  to  interfere  with  that  power. 

iut  on  the  other  hand,  other  aspects  of  the  amendment  pose  the 
Dosite  danger — the  problem  that  they  will  give  too  much  power 
the  President  and  embolden  him  to  encroach  upon  the  legitimate 
ictions  of  the  legislative  branch. 

vTow  here  I  speak,  of  course,  of  the  notion  many  have  discussed 

it  a  President  trying  to  adhere  to  this  amendment,  trying  to  obey 

article  II  duties  and  adhere  to  his  constitutional  oath,  might 

II  think  that  he  is  compelled  to  impound  funds  that  have  been 
bhorized  and  appropriated  by  the  Congress  at  some  moment  in 
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the  fiscal  year  when  it  appears  that  outlays  might  come  to  exceed 
receipts  in  some  programs. 

Now,  we  have  had  controversies  over  impoundment  before.  They 
are  very  familiar  to  you  in  this  committee.  We  settled  them  for  a 
long  time  more  or  less  with  the  Impoundment  Act  of  1974,  but  this 
amendment  if  enacted  would,  of  course,  be  constitutional  law,  fun- 
damental law.  It  would  trump  that  statute  or  any  other  statutory 
enactment  designed  to  umpire  disputes  between  the  President  and 
Congress  over  line  item  vetoes  and  the  like. 

So,  what  happens  if  the  President  and  Congress  come  to  blows 
here?  Well,  you  know,  it  is  true  that  the  Supreme  Court  has  with- 
drawn from  very  much  refereeing  in  this  field.  The  Supreme  Court 
has  not  been  quick  to  come  in  and  settle  disputes  between  the 
President  and  the  Congress  over  who  is  invading  whose  turf. 

The  Supreme  Court  in  the  independent  counsel  case,  in  the  sen- 
tencing guidelines  case,  said  you  guys  fight  that  out  most  of  the 
time.  But  there  is  one  kind  of  separation  of  powers  dispute  that  the 
Supreme  Court  still  has  said  it  will  be  vigilant  against,  and  that 
is  when  one  branch  aggrandizes  power  at  the  expense  of  another. 

And  impoundment,  of  course,  poses  just  that  danger,  the  danger 
that  the  President  in  trying  to  fulfill  his  duties  under  this  amend- 
ment, his  oath  to  the  Constitution  if  it  included  this  amendment, 
would  encroach  upon  the  powers  of  the  legislature  by  doing  the  leg- 
islative work  of  crafting  or  excising  from  a  budget. 

Now,  let  us  proceed  last  to  the  third  branch.  If  the  Executive 
does  not  impound,  if  Congress  finds  ways  through  the  loopholes  or 
around  the  back  door  of  the  amendment,  suppose  someone  would 
like  to  come  in  and  say  to  a  judge,  either  a  State  judge  or  a  Federal 
judge,  please  enforce  the  amendment  for  us,  our  elected  leaders  are 
not  doing  enough. 

Well,  as  de  Tocqueville  said  of  this  country  when  he  visited  it, 
it  is  like  so  many  other  American  disputes.  It  will  eventually  wind 
up  in  court.  And  I  think  that  is  absolutely  and  inevitably  predict- 
able here. 

In  fact,  the  only  certain  economic  consequence  that  we  might  pre- 
dict from  enactment  of  this  amendment  might  be  that  there  would 
be  a  long  period  of  full  employment  for  lawyers  litigating  these 
cases  in  court. 

Now,  why  do  I  say  that?  The  amendment  itself  is  silent  on  the 
question  of  judicial  enforcement.  It  neither  requires  nor  forbids  any 
form  of  judicial  review,  nor  does  it  partially  preclude  any  kind  of 
judicial  review.  But  as  you  well  know  from  your  previous  debates, 
for  example  about  the  1982  version  of  the  proposed  balanced  budg- 
et amendment,  the  possibilities  for  litigation  over  balanced  budget 
requirements  are  quite  staggering. 

To  name  just  a  few  possibilities,  and  these  are  familiar  to  you, 
we  could  imagine  a  lawsuit  in  which  someone  disputes  the  esti- 
mates, says  the  GNP  isn't  going  to  grow  at  the  predicted  10  per- 
cent, it  will  grow  at  2.  Your  revenue  will  be  low.  Your  outlays  will 
exceed  receipts. 

Challengers  might  then  ask  judges  to  intervene  either  to  enjoin 
expenditures  or  to  compel  taxation.  And  you  might  say,  well  that 
could  not  happen  here,  judges  cannot  compel  taxation,  except  we 
have  seen  in  recent  years  that  the  Supreme  Court  has,  in  some  cir- 


183 


mstances,  such  as  remedies  for  civil  rights  violations,  held  that 
listrict  court,  a  Federal  court,  can  compel  the  levy  of  a  tax. 
3o,  it  is  not  a  remote  possibility,  it  is  a  real  one,  and  here  is  the 
)blem  with  it.  If  these  questions  became  the  stuff  of  State  and 
deral  lawsuits  then  judges,  both  State  and  Federal,  would  be 
aed  to  play  a  role  for  which  they  are  institutionally  ill  suited. 
SJow  here  I  do  not  just  mean  that  judges  are  not  economists,  that 
Iges  are  not  experts  on  fiscal  policy,  that  it  will  be  hard  for  lay 
Iges  to  craft  judicially  administrable,  manageable  standards  for 
::al  policy.  The  problem  rather  lies  deeper  than  that, 
rhe  problem  with  entering  a  political  thicket  is  not  just  that  it 
a  thicket,  it  is  that  it  is  political;  that  the  power  of  the  purse 
d  its  exercise  is  the  quintessence  of  politics  committed  to  the 
cted  branches,  not  to  the  unelected  Federal  courts, 
rhe  problem  is  that  the  adjudication,  even  it  were  manageable, 
in  if  there  were  not  floodgates  of  litigation  which  there  might 
11  be  on  already  overburdened  Federal  courts,  the  problem  is 
it  even  if  it  were  manageable  it  would  still  be  wrong  because  it 
uld  immerse  courts  not  in  cases  and  controversies  but  in  politi- 

decisions  that  ought  to  be  best  left  to  the  elected  branches, 
'^ow,  it  is  no  answer  to  this  problem  to  assert,  as  some  backers 
the  amendment  do,  oh,  do  not  worry,  the  courts  really  will  not 
:  into  this  area.  They  will  stay  out.  They  will  sit  on  their  hands, 
ey  will  just  find  a  political  question  and  say  it  is  nonjusticiable. 

they  will  say  I  am  sorry,  you  taxpayers,  or  you  Congressmen, 
you  beneficiaries  of  Federal  programs,  you  do  not  have  standing 
sue,  you  do  not  have  a  right  to  be  in  the  courthouse.  But  I  do 
t  think  it  is  quite  so  easy  to  assert  that  here, 
rhe  wording  of  this  amendment  would  seem  to  fall  exactly  into 
i  category  that  the  Supreme  Court  described  in  1968  in  Flast  v. 
hen  when  it  said  sometimes  when  there  is  a  constitutional  provi- 
n  that  expressly  derogates  the  taxing  and  spending  powers  of 
i  Congress,  that  kind  of  constitutional  provision  is  justiciable  in 
:ourt  of  law  at  the  hands  even  of  a  taxpayer  who  normally  does 
t  have  a  right  to  come  into  court  and  complain  about  what  he 
3sn't  like  about  Government. 

iVhat  the  court  said  specifically  in  Flast  was  that  if  there  is  a 
3cific  constitutional  limitation  upon  the  exercise  by  Congress  of 
J  taxing  and  spending  power  conferred  by  article  I  section  8,  then 
!;axpayer  may  claim  that  his  tax  money  is  being  extracted  and 
^nt  in  violation  of  specific  constitutional  protections  against  such 
uses  and  such  an  injury  is  appropriate  for  judicial  redress, 
rhat  is  nothing  less  than  an  engraved  invitation  to  taxpayers  to 
3  and  courts  to  adjudicate  without  any  provision  limiting  judicial 
rievf  in  this  area,  and  perhaps  even  if  there  were  such  a  provi- 
n. 

Sow,  some  courts  may,  therefore,  assert  jurisdiction  but  you 
ght  say,  well,  many  may  not.  Forget  about  Flast  and  their  con- 
tutional  entitlement  to  adjudicate  here.  They  will  exercise  pru- 
nce.  They  will  invoke  prudential  standing  doctrines  against  hear- 
l  generalized  grievances  in  the  courts. 

But  if  that  is  the  case,  we  are  back  to  square  one.  It  is  hardly 
ar  why  we  needed  the  balanced  budget  amendment  after  all  if 
:  go  all  the  way  to  court  to  find  out  that  these  things  should  have 
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been  decided  in  the  political  forum.  They  can  already  be  decided  in 
the  political  forum.  And  if  that  is  the  case,  all  that  the  amendment 
would  add  is  a  hortatory  and  precatory  invocation  to  the  elected 
branches,  not  a  rule  of  law. 

Now,  it  could  always  turn  out  that  I  am  wrong  about  all  of  the 
above,  that  the  balanced  budget  amendment  has  no  effect,  that  it 
merely  sits  there  as  words  in  the  Constitution  that  can  never  be 
enforced.  But  that  is  where  the  last  kind  of  damage  comes  in,  not 
damage  to  Congress'  venerable  power  of  the  purse,  not  damage  to 
congressional-executive  relations,  not  damage  to  judicial-congres- 
sional relations,  but  damage  to  the  fabric  of  the  Constitution  itself. 

If  the  balanced  budget  amendment  means  nothing  but  mere 
words,  then  the  Constitution  will  have  been  trivialized  and  the 
amendment  power  used  so  sparingly  in  our  history,  only  17  times 
since  the  original  bill  of  rights,  will  have  been  abused. 

PREPARED  STATEMENT 

The  words  will  then  be  like  what  Justice  Jackson  once  in  another 
context  called  a  munificent  bequest  in  a  pauper's  will,  a  promise 
in  the  ear  to  be  broken  to  the  hope.  We  ought  to  take  our  Constitu- 
tion more  seriously  than  that. 

Thank  you. 

[The  statement  follows:] 

Statement  of  Kathleen  M.  Sullivan 

Mr.  Chairman  and  Members  of  the  Committee:  Thank  you  very  much  for  your  in- 
vitation to  testify  about  S.J.  Res.  41,  the  proposed  Balanced  Budget  Amendment  to 
the  Constitution.  Like  my  distinguished  senior  colleagues,  Professors  Cox,  Fried  and 
Marshall,  I  oppose  the  amendment  because  I  believe  that  it  would  seriously  under- 
mine our  established  constitutional  framework  if  it  were  adopted  and  enforced,  and 
would  seriously  undermine  ovu*  concept  of  our  Constitution  if  it  were  adopted  but 
not  enforced.  Either  way,  these  constitutional  harms  would  far  outweigh  the  meager 
benefits  the  amendment  is  likely  to  bring  about  in  advancing  its  distinguished  spon- 
sors' entirely  worthy  goal  of  achieving  national  fiscal  discipline. 

Let  us  start  with  the  ways  in  which  the  amendment  would  tinker  with  the  Fram- 
ers'  careful  handiwork  if  adopted.  The  Constitution  sets  forth  a  structure  of  govern- 
ment and  certain  basic  protections  for  individual  rights.  It  is  decidedly  not  a  charter 
of  economic  policy.  To  he  sure,  several  provisions  of  the  Constitution  and  BUI  of 
Rights  provide  broad  protections  to  the  institution  of  private  property:  the  ban  on 
state  impairment  of  contract  (Art.  1,  sec.  10,  cl.  1)  and  the  requirement  that  takings 
be  compensated  (Amend.  V)  are  two  examples.  But  protecting  fundamental  rights 
of  private  property  is  a  far  cry  from  enshrining  a  highly  contestable  macroeconomic 
policy  in  the  Constitution,  as  the  Balanced  Budget  Amendment  would  do.  The  last 
time  the  Supreme  Court  sought  to  constitutionalize  economic  policy — by  reading 
laissez-faire  into  the  due  process  clause  and  striking  down  such  basic  legislation  as 
minimum  wage  and  maximum  hours  laws — its  efforts  proved  disastrous  for  the  na- 
tion and  precipitated  the  constitutional  watershed  of  the  New  Deal.  It  is  today  wide- 
ly agreed  that  Justice  Holmes  was  right  when  he  warned  that  the  Constitution 
ought  not  "embody  a  particular  economic  theory" — ^be  it  that  of  Spencer  or  Ke3mes. 

In  keeping  with  that  wisdom,  the  Framers  remitted  federal  fiscal  policy  not  to 
unelected  courts,  not  to  special  supermajorities,  but  rather  to  the  crucible  of  ordi- 
nary majoritarian  democratic  politics.  Article  I,  section  8,  clause  1  gives  Congress 
the  power  to  tax  and  spend  for  the  common  defense  and  general  welfare,  and  to  bor- 
row money  on  the  credit  of  the  United  States — all  apparently  by  simple  majorities. 
So  basic  is  the  majoritarian  premise  of  Article  I  that  it  is  barely  mentioned,  except 
for  the  statement  in  Art.  I,  sec.  5,  cl.  1  that  "a  Majority  of  each  [House]  shall  con- 
stitute a  Quorum  to  do  business."  The  contemporaneous  history  supports  the 
majoritarian  premise,  for  the  Framers  entertained  but  rejected  the  idea  of  requiring 
that  ordinary  legislation  on  any  particular  subject  matter  be  passed  by 
supermajorities.  In  Federalist  58,  for  example,  James  Madison  argued  that  if  "more 
than  a  majority  were  required  for  a  legislative  decision,  then  "in  all  cases  where 
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tice  or  the  general  good  might  require  new  laws  to  be  passed,  or  active  measures 
be  pursued,  the  fundamental  principle  of  free  government  would  be  reversed.  It 
old  be  no  longer  the  majority  that  would  rule:  the  power  would  be  transferred 
the  minority.'  In  other  words,  according  to  Madison,  requiring  a  supermajority 
)ass  ordinary  legislation  turns  democracy  on  its  head. 

'he  Balanced  Budget  Amendment  would  reject  Madison's  wisdom  by  adopting 
lermajority  requirements  that  would  transfer  power  from  majorities  to  minority 
tions.  Specifically,  sections  1  and  2  would  require  that  deficit  spending  and  in- 
ases  in  the  statutory  debt  limit  be  approved  by  three  fifths  of  the  whole  number 
jach  house.  And  section  4  would  impose  a  mini-supermajority  requirement,  in 
t  tax  increases  must  be  authorized  by  a  majority  of  the  whole  number  of  each 
ise  rather  than,  as  is  usual,  by  the  majority  of  Members  present. 
)efenders  of  the  amendment  often  say,  James  Madison  notwithstanding,  what's 
aad  about  supermajority  requirements?  After  all,  the  Senate  in  its  own  rules  re- 
res  a  supermajority  for  cloture  on  filibusters.  And  the  Constitution  itself  requires 
ermajonties  for  a  number  of  decisions.  It  takes  two-thirds  of  the  Senate  to  con- 
;  officers  tried  on  impeachment  (Art.  I,  sec.  3,  cl.  6),  two-thirds  of  either  House 
jxpel  one  of  its  own  members  (Art.  I,  sec.  5,  cl.  2),  two-thirds  of  each  House  to 
rride  a  Presidential  veto  (Art.  I,  sec.  7,  cl.  4),  two-thirds  of  the  Senate  to  approve 
ities  (Art.  II.,  sec.  2,  cl.  2),  and  two-thirds  of  both  houses  to  propose  a  constitu- 
lal  amendment  such  as  the  one  before  you  today  (Art.  V). 
iut  these  existing  supermajority  requirements  furnish  no  precedent  for  those  in 

Balanced  Budget  Amendment,  for  thev  are  fundamentally  different  in  kind, 
es  of  parliamentary  procedure  that  the  Senate  adopts  for  its  own  governance  are 
ely  no  model  for  an  alteration  of  the  nation's  fundamental  charter.  And  although 

Constitution  does  impose  some  supermajority  requirements,  it  does  so  quite 
ringly,  and  only  for  good  reason:  to  provide  one  branch  a  check  upon  another 
aty  ratification,  veto  override)  to  protect  individuaJ  rights  (member  expulsion, 
leachment),  or  to  ensure  that  the  fundamental  charter  not  itself  be  two  freely 
jnded  (Article  V).  The  supermajority  requirements  of  the  Balanced  Budget 
endment  embody  no  such  structural  concerns.  Rather  they  would  for  the  first 
e  in  our  constitutional  history  inject  a  minority  veto  into  the  ordinary  process 
olicy-making  within  the  legislative  branch. 

he  danger  of  supermajority  requirements  in  the  policy-making  context  is  that  a 
lority  of  each  House  can  hold  the  legislative  agenda  hostage,  blocking  majority 
ices  until  the  minority  factions  obtain  the  policy  concessions  they  want.  As 
les  Madison  described  this  very  danger  in  Federalist  58,  supermajority  require- 
its  permit  the  minority  to  "extort  unreasonable  indulgences  from  the  majority. 
;he  business  of  budget-balancing,  permitting  such  minority  vetoes  might  actually 
:ounterproductive  if  it  fostered  minority  demands  for  expensive  pet  programs  as 
price  of  deficit  spending  authorizations. 

hese  antidemocratic  dangers  might  seem  worth  the  price  if  it  were  certain  that 
iter  legislative  accountability  and  responsibility  would  be  the  end  result.  But  the 
indment  in  fact  furnishes  no  such  guaranty.  As  the  Chairman  himself  has  per- 
sively  argued  in  remarks  on  the  Senate  floor,  the  fact  that  congressional  enforce- 
it  will  turn  on  mere  estimates  of  outlays  and  receipts  drives  a  major  loophole 
)ugh  the  heart  of  the  law.  But  the  amendment  is  not  merely  mampulable;  it  is 
idable  through  numerous  ready  devices  that  might  simply  drive  deficit  spending 
erground. 

or  example,  Congress  need  not  "pay  as  it  goes"  if  it  shifts  taxing  and  spending 
'ers  "off-budget"  to  quasi-public  entities  that  may  engage  in  aeficit  spending 
ked  by  the  full  faith  and  credit  of  the  United  States.  Congress  need  not  pay  as 
oes  if  it  imposes  unfunded  mandates  on  the  states,  which  it  is  clearly  free  to 
inder  current  conceptions  of  federalism.  And  Congress  need  not  pay  as  it  goes 

implements  policy  by  imposing  unsubsidized  regulatory  burdens  on  private  enti- 
,  a  form  of  invisible  "taxation"  to  which  the  Balanced  Budget  Amendment  would 

apply.  As  Justice  Scalia  noted  once  in  a  case  involving  the  application  of  the 
ngs  clause  to  regulatory  measures,  "The  politically  attractive  feature  of  regula- 

is  not  that  it  permits  wealth  transfers  to  be  achieved  that  could  not  be  achieved 
jrwise;  but  rather  that  it  permits  them  to  be  achieved  'off  budget,'  with  relative 
sibility  and  thus  relative  immunity  from  normal  democratic  processes." 
■  the  Balanced  Budget  Amendment  is  thus  hardly  self-enforcing  in  the  Congress, 
1  who  else  might  enforce  it?  There  are  only  two  possibilities:  the  executive 
rich  or  the  federal  courts.  Each  possibility  threatens  to  unbalance  the  delicate 
iration-of-powers  equilibrium  that  the  Framers  set  in  place. 

he  dangers  of  executive  enforcement  of  the  Amendment  are  twofold.  On  the  one 
d,  the  Amendment  fetters  the  President,  whose  budgetary  leadership  may  be 
;ial  if  the  nation  is  actually  to  tame  the  deficit  beast  while  maintaining  appro- 
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priate  policies  to  serve  the  general  welfare.  For  example,  section  3  requires  the 
President  to  transmit  a  budget  in  which  total  outlays  do  not  exceed  total  receipts. 
In  other  words,  he  may  not  submit  an  unbalanced  budget,  even  he  believes  it  to  be 
a  countercyclical  necessity  in  recessionary  times.  In  this  sense  the  amendment 
would  curtail  the  President's  power  under  Article  II,  reducing  the  energy  and  flexi- 
bility that  the  Framers  sought  to  foster  by  creating  a  unitary  executive  in  the  first 
place. 

On  the  other  hand,  the  Amendment  poses  the  opposite  danger  that  it  might  em- 
bolden a  President  to  assert  new  powers  that  encroach  upon  the  traditional  func- 
tions of  the  legislative  branch.  Modem  separation-of-powers  doctrine  accepts  the  re- 
ality of  modem  government  that  the  work  of  the  three  branches  will  necessarily 
overlap.  But  that  same  structural  doctrine  nonetheless  continues  to  be  vigilant  to- 
ward any  one  branch's  self-aggrandizement  at  the  expense  of  another.  The  Amend- 
ment might  weU  lead  a  President  to  conclude  that  his  Article  II  duties  and  his  con- 
stitutional oath  compel  him  to  impound  funds  that  Congress  has  authorized  and  ap- 
propriated for  a  program  as  to  which,  in  the  President's  judgment,  outlays  unconsti- 
tutionally exceed  receipts.  It  would,  however,  neatly  alter  the  relationship  between 
the  executive  and  legislative  branches  if  the  President  were  on  his  own  initiative 
to  order  particular  programmatic  budget  cuts — an  exercise  of  seemingly  legislative 
power.  This  threat  to  the  constitutional  order  has  been  roundly  debated  in  earlier 
impoundment  controversies,  but  largely  settled  by  the  Impoundment  Act  of  1974. 
The  Balanced  Budget  Amendment,  if  enacted,  however,  would  trump  that  merely 
statutory  law. 

Finally,  enforcement  of  the  Balanced  Budget  Amendment  would  inevitebly  wind 
up  on  the  doorsteps  of  the  state  and  federal  courts,  and  ultimately  at  the  Supreme 
Court.  Indeed  the  single  most  predictable  economic  consequence  of  its  adoption 
might  well  be  a  period  of  full  employment  for  lawyers.  The  Amendment  itself  is  si- 
lent on  the  question  of  judicial  enforcement.  It  neither  requires  nor  forbids  any  form 
of  judicial  review.  But,  as  you  well  know  fi-om  your  previous  debate  about  the  1982 
version  of  a  proposed  balanced  budget  amencinent,  the  possibilities  for  litigation 
over  balanced-budget  compliance  are  staggering.  Imagine  a  lawsuit  disputing  me  ac- 
curacy of  the  "estimates"  on  which  Congress  has  based  a  revenue  prediction — the 
economy  will  really  grow  at  2  percent,  not  10  percent,  the  challengers  might  say, 
claiming  that  in  such  an  event  spending  must  be  curbed  so  that  outlays  will  not 
exceed  receipts.  Challengers  might  ask  judges  to  enforce  balanced  budgets  either  by 
enjoining  excessive  spending  or  by  ordering  tax  increases — the  latter  possibility  no 
mere  phantom  after  recent  decisions  by  the  Supreme  Court  upholding  in  some  cir- 
cumstances federal  judicial  power  to  require  the  levy  of  a  tax. 

If  these  questions  became  the  stuff  of  state  and  tederal  lawsuits,  then  judges  will 
be  asked  to  play  a  role  for  which  they  are  institutionally  ill-equipped.  The  problem 
is  not  simply  that  judges  are  not  economists,  lack  fiscal  policy  expertise,  and  there- 
fore may  have  difficulty  developing  judicially  manageable  standards  in  this  novel 
body  of  federal  law.  The  problem  rather  lies  deeper.  The  problem  is  that  such  adju- 
dication might  immerse  courts  in  what  is  quintessentially  a  political  role.  The  prob- 
lem with  courts  entering  "political  thickets"  is  not  so  much  that  they  are  thickets 
as  that  they  are  political. 

It  is  no  answer  to  this  problem  to  assert,  as  some  supporters  of  the  Amendment 
do,  that  the  courts  will  likely  voluntarily  sit  out  these  matters,  deeming  questions 
arising  under  the  Amendment  non-justiciable  political  questions,  or  denjang  tax- 
payers, program  beneficiaries,  and  Congressmen  standing  to  sue.  Quite  the  con- 
trary, the  Amendment  places  limits  on  the  Article  I,  section  8  powers  of  Congress 
of  exactly  the  kind  the  Supreme  Court  has  suggested  would  be  justiciable  by  tax- 
payers, notwithstanding  the  courts'  general  denial  of  taxpayer  standing  in  other 
kinds  of  cases.  In  the  still-governing  precedent  of  Flast  v.  Cohen,  the  Supreme  Court 
noted  that,  when  a  constitutional  provision  operates  as  a  "specific  constitutional  lim- 
itation upon  the  exercise  by  Congress  of  the  taxing  and  spending  power  conferred 
by  Article  I,  section  8,"  then  taxpayers  may  claim  that  his  tsix  money  is  being  ex- 
tracted and  spent  in  violation  of  specific  constitutional  protections  against  such 
abuses  of  [the  taxing  and  spending]  power.  Such  an  injury  is  appropriate  for  judicial 
redress."  Without  any  provision  precluding  or  limiting  iudicial  review  in  this  area, 
the  Balanced  Budget  Amendment  is  an  obvious  candiaate  for  such  reasoning — in- 
deed a  far  more  obvious  candidate  than  the  Establishment  Clause,  which  was  the 
constitutional  provision  deemed  actionable  by  taxpayers  in  Flast. 

Thus  some  courts  might  well  assert  jurisdiction  over  balanced-budget  litigation. 
Other  courts  might  not,  invoking  prudential  doctrines  against  the  entertainment  of 
"generalized  grievances"  in  the  courts.  But  if  that's  the  case,  then  it  is  hardly  clear 
what  difference  it  makes  to  have  a  Balanced  Budget  Amendment — the  business  of 
deficit  prevention  is  remitted  back  to  the  political  forum  after  all. 
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t  could  always  turn  out  that  the  Balanced  Budget  Amendment,  if  adopted,  pro- 
es  none  of  these  results — that  it  is  merely  hortatory  and  aspirational,  and  non- 
arceable  after  all.  But  that  would  not  eliminate  all  constitutional  damage.  In  that 
nt,  the  Constitution  will  have  been  trivialized,  and  the  amendment  power,  used 
sparingly  in  our  history,  will  have  been  abused.  For  if  that  is  the  case,  then  it 
.  have  been,  as  Justice  Jackson  once  said  in  another  context,  like  a  "munificent 
uest  in  a  pauper's  will" — a  "promise  to  the  ear  to  be  broken  to  the  hope."  We 
ht  to  take  our  Constitution  more  seriously  than  that. 

])hairman   Byrd.   Professor   Sullivan,   if  this   amendment  once 

Ided  into  the  Constitution  can  be  ignored  or  violated,  what  then 

ppens  to  the  rest  of  the  Constitution?  How  inviolable  will  other 

)visions  be? 

^s.  Sullivan.  Well,  I  think  to  enact  an  amendment  that  holds 

:  such  a  promise  to  fix  one  of  the  most  difficult  problems  of  the 

t  several  decades,  if  that  were  to  be  ignored,  if  end  runs  were 

be  run  around  it,  if  it  were  to  have  no  meaning  I  do  think  it 

uld  do  damage  to  people's  respect  for  the  Constitution  generally. 

*Jow,  it  is  true  that  some  constitutional  provisions  may  be  more 

brceable  than  others.  There  have  occasionally  been  times  when 

!  Supreme  Court  has  said  there  are  provisions  that  we  cannot 

illy  adjudicate  in  court  like  the  incompatibility  clause  or  like  the 

tement  and  account  clause  with  respect  to  secret  CIA  expendi- 

es,  but  those  are  rare. 

*lost  of  the  Constitution  is  subject  to  enforcement  not  just  by  the 

irts  but  by  the  respect  paid  to  it  by  the  other  branches  who  also 

sar  an  oath  to  uphold  the  Constitution. 

>o,  to  ignore  the  Constitution  is,  I  think,  to  disrespect  it  and  to 

led  disrespect  for  other  provisions  whether  they  are  voluntarily 

lered  to  or  whether  they  are  litigated  in  court. 

Jut  I  guess  I  fear  that  it  will  not  be  ignored;  that  the  claims  for 

brcement  will  be  powerful,  and  that  courts  will  inevitably  be 

iwn  into  the  matter  of  Federal  fiscal  policy,  a  matter  never  as- 

ned  them  even  remotely  in  the  initial  framing. 

^Jhairman  Byrd.  How  really  serious  is  this  question?  It  is  a  seri- 

5  question  insofar  as  constitutional  scholars  are  concerned.  But 

lly  why  should  the  man  on  the  street,  why  should  the  parents 

American  families,  why  should  the  welder  and  the  butcher  and 

mer  and  the  coal  miner,  the  man  who  spends  his  days  in  offices 

in  factories,  why  should  they  be  concerned  about  this? 

s  this  not  something  that  politicians  argue  about  and  constitu- 

lal  scholars  split  hairs  about?  Why  is  this  so  important  to  the 

jrage  person? 

As.  Sullivan.  Well,  Senator  Byrd,  I  am  sure  that  most  of  those 

lericans  you  just  described  are  very  interested  in  knowing  how 

s  will  cash  out  at  the  bottom  line,  and  your  other  witnesses  have 

;d  great  light  on  the  question  of  what  it  might  actually  cost  per 

payer  to  comply  with  the  command  of  this  amendment  that  we 

lieve  some  kind  of  budget  parity  by  1999. 

Jut  I  think  there  is  far  more  for  the  person  on  the  street  to 

rry  about  than  just  what  it  might  cost  to  balance  the  budget, 

at  the  bottom  line  may  say.  What  this  amendment  is  saying  to 

:  coal  miner,  the  domestic  worker,  the  office  worker,  the  person 

the  street  is  we  do  not  trust  you  enough  to  impose  fiscal  respon- 

ility  on  your  elected  officials  at  the  ballot  box. 
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We  do  not  trust  you  enough  to  act  through  politics,  the  normal 
majoritarian  default  program  that  the  framers  set  in  motion.  We 
do  not  trust  you  to  monitor  your  politicians.  We  have  got  to  create 
special  new  rules  for  deficit  spending.  We  have  got  to  give  minority 
veto  power  through  super  majority  provisions  that  we  do  not  put 
anywhere  else  in  the  Constitution. 

We  do  not  trust  you  to  be  as  prudent  with  respect  to  your  chil- 
dren and  the  deficit  burdens  that  you  might  impose  on  them.  We 
think  that  you  are  likely  to  support  all  this  taxing  and  spending, 
taxing  and  spending,  and  we  do  not  trust  politics  to  cure  that. 

Now,  I  think  the  American  people  are  a  good  deal  smarter  than 
that  and  capable  of  taking  serious  consideration  of  the  issues  posed 
by  the  deficit,  debating  them  in  the  crucible  of  politics,  which  is  the 
normal  forum  for  fiscal  debates  to  take  place,  and  to  fight  the  ten- 
dencies to  leave  for  tomorrow  burdens  of  debt  because  everyone  can 
understand  that  concept.  It  is  not  a  difficult  concept. 

Now,  the  backers  of  the  amendment  would  say,  oh,  it  is  not  so 
easy.  Dieting  is  not  easy.  St.  Augustine  said,  stop  me  before  I  sin 
again.  It  is  sometimes  easier  to  make  resolutions  than  to  keep 
them,  and  the  amendment  backers  know  that.  That  is  why  they  do 
not  start  anything  until  1999. 

But  I  think  we  have  seen  already  this  year  that  when  this  issue 
is  injected  into  the  political  debate,  when  the  framer's  ordinary 
democratic  majoritarian  processes  in  these  chambers  are  left  to 
work,  when  a  President  is  enabled  by  his  powers  to  show  leader- 
ship on  the  budget,  and  when  our  elected  officials  are  allowed  to 
debate  and  seek  through  politics  to  address  this  issue  that  politics 
works.  It  ain't  broke.  It  does  not  need  to  be  fixed,  at  least  not  by 
a  constitutional  amendment. 

So,  I  think  part  of  what  people  should  be  concerned  about  is  cost. 
But  what  people  should  also  be  concerned  about  is  that  this  is  a 
form  of  distrust,  that  this  amendment  expresses  distrust  of  elec- 
toral politics  to  take  care  of  the  problem. 

Now,  I  have  the  greatest  respect  for  so  many  of  the  sponsors  of 
this  amendment,  and  the  greatest  sympathy  with  the  goal  as  I 
think  all  of  us  do,  and  all  of  the  people  testifying  in  opposition  to 
the  amendment  do.  The  real  question  is  how  are  we  going  to  decide 
it.  Not  what  must  be  done,  but  how  must  it  be  done. 

Are  we  going  to  tinker  with  the  structure  of  the  Constitution? 
Are  we  going  to  change  what  the  framers  wrought  at  a  constitu- 
tional moment  because  of  the  pressures  of  short-term  politics?  Are 
we  going  to  change  the  fundamental  charter  to  deal  with  this  prob- 
lem, or  are  we  going  to  try  to  let  politics  take  care  of  itself? 

And  I  do  not  think  that  we  have  allowed  for  a  very  long  time 
with  an  experiment  with  politics,  certainly  not  enough  time  to  say 
that  politics  has  failed  utterly  and  that  we  have  to  go  to  a  constitu- 
tional hammer. 

Chairman  Byrd.  Professor  Sullivan,  sponsors  of  the  amendment 
say  that  if  I  do  not  vote  for  this  constitutional  amendment,  I  am 
passing  the  burden  of  debt  on  to  my  children  and  grandchildren. 
What  are  we  passing  on  to  our  children  and  grandchildren  if  we 
adopt  this  amendment? 

We  are  all  concerned  about  the  budget  deficits.  There  is  not  a 
Senator  who  opposes  this  amendment  who  is  not  very  concerned 
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about  the  budget  deficits  and  about  the  national  debt.  We  have  to 
be.  What  are  we  passing  on  to  our  children  and  grandchildren  and 
their  grandchildren  if  we  amend  the  organic  document  which  is  the 
fundamental  base  upon  which  this  Governmental  structure  rests? 
If  we  pass — if  we  adopt  this  amendment  and  the  States  ratify  it, 
then  what  are  we  passing  on  to  our  children  and  grandchildren? 

Ms.  Sullivan.  Well,  we  are  passing  on  a  Constitution  that  is  not 
the  one  the  framers  wrote.  The  Constitution  separates  out  some  is- 
sues that  are  for  politics,  some  issues  that  are  for  constitutional 
law.  Federal  fiscal  policy  is  one  of  those  matters  the  Constitution 
said  should  be  handled  by  politics.  It  is  our  job  as  citizens  to  make 
that  politics  responsible  and  your  job  as  their  representatives  to 
follow  our  wishes.  The  Constitution  already  does  that.  Why  tinker 
with  it? 

First  of  all,  you  are  passing  on  a  Constitution  that  has  been  al- 
tered unnecessarily,  but  second,  if  this  amendment  were  passed,  let 
us  remember  that  there  are  two  kinds  of  things  that  the  present 
Government  passes  on  to  future  generations.  We  have  talked  so  far 
only  about  the  debt  load,  passing  on  the  debt  load  to  future  genera- 
tions, but  Government  also  creates  things  to  pass  on  to  future  gen- 
erations. 

It  creates  capital  investment.  It  creates  the  startup  programs 
that  lead  to  jobs.  Government  creates  while  spending,  it  does  not 
just  create  interest  debt,  and  to  the  extent  that  this  amendment 
would  interfere  with  Congress'  judgment  about  what  to  create,  and, 
of  course,  many  have  noted  that  there  is  no  distinction  here,  as 
there  has  been  no  distinction  in  prior  proposed  amendments  be- 
tween capital  outlays  and  operational  revenues,  which  is  more  com- 
mon in  the  States. 

To  pass  this  amendment  would  interfere  with  passing  on  the 
good  things  Government  does  to  future  generations  in  the  name  of 
stopping  passing  on  that  debt,  and  that  again — that  again  is  only 
seeing  one  side  of  the  coin. 

Chairman  Byrd.  You  mentioned  the  additional  supermajorities 
that  would  be  required  under  this  amendment  if  it  became  a  part 
of  the  Constitution.  Does  it  strike  you  as  being  somewhat  strange 
that  those  individuals  who  most  deride  that  procedural  require- 
ment in  the  Senate  rules,  the  requirement  of  60  votes  to  close  a  fili- 
buster, at  the  same  time  want  to  put  into  this  Constitution  a  proc- 
ess change  that  indeed  is  a  rules  change? 

It  will  be  a  rules  change  that  will  not  only  pertain  to  the  Senate, 
but  also  the  House.  It  will  say  in  the  House,  which  now  can  stop 
debate  simply  by  moving  the  previous  question  and  a  majority  can 
decide  that,  now  we  are  going  to  say  in  this  Constitution  of  ours 
that  the  House  likewise  will  be  governed  by  a  60-percent  require- 
ment, and  after  all,  the  cloture  requirement  in  the  rules  of  the  Sen- 
ate is  for  the  protection  of  a  minority. 

That  is  one  of  the  reasons  why  the  Senate  is  a  unique  institution. 
A  minority — it  can  be  Republicans,  it  can  be  Democrats,  it  can  be 
a  conglomeration  of  both — a  minority  is  protected.  That  is  why  we 
require  60  votes  to  override  the  rights  of  the  minority,  who  may  in- 
sist on  talking,  as  Cato  did  2,054  years  ago,  when  he  conducted  a 
successful  filibuster  in  the  Roman  Senate. 
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Here,  however,  this  is  not  for  the  protection  of  the  minority. 
Here,  this  will  make  minority  rule  the  order  of  the  day.  Would  you 
comment  on  this  anomaly? 

Ms.  Sullivan.  Well,  I  think  it  is  at  least  ironic  to  observe  that 
the  backers  of  the  amendment  seek,  by  a  supermajority,  to  impose 
this  minority  veto. 

Now,  you  might  think,  if  you  could  find  67  Members  of  this  body, 
and  a  similar  proportion  of  the  House,  to  pass  an  amendment,  you 
would  not  need  to  confer  the  power  to  reign  in  the  budget  beast  on 
a  minority.  You  would  think  that  all  those  stalwart  supporters  of 
the  amendment  would  be  out  there  balancing  the  budget  in  each 
and  every  appropriations  bill  they  could,  or  at  least  trjdng  to  get 
a  start  on  that  process,  so  there  is  the  kind  of  danger  of  hypocrisy 
here  that  we  say  we  are  able  by  a  supermajority  to  say  that  a  mere 
majority  is  not  good  enough  in  the  ordinary  course 

Now,  I  can  understand  that.  I  mean,  it  is  like  Ulysses  and  the 
sirens.  Ulysses  had  himself  tied  to  the  mast  when  he  was  going  to 
sail  past  the  sirens  because  their  song  was  so  luring  and  men  had 
died  there  when  they  responded  to  the  call. 

I  can  understand  saying  we  are  going  to  make  it  harder  to  do 
things  in  order  to  resist  temptation,  and  so  maybe  people  in  their 
constitutional  hat  could  be  strong  and  in  favor  of  balanced  budgets 
but  then  turn  out  to  be  weak  when  it  comes  to  a  particular  pro- 
gram that  affects  their  constituents,  for  example,  but  I  guess  I 
think  that  the  inversion  of  democracy  here  should  be  reserved  for 
better  cases. 

They  should  be  reserved  for  cases  for  which  there  is  some  reason 
because  of  checks  and  balances — for  example,  in  a  treaty  power  or 
in  a  veto  override,  a  supermajority  requirement  in  effect  protects 
the  executive  branch  against  the  legislature. 

Minority  vetoes  may  be  appropriate  when  there  is  some  struc- 
tural reason  why  a  minority  can  never  win.  There  may  be  some 
reason  sometimes  why  a  minority  that  is  effectively 
disenfranchised  in  ordinary  politics  ought  to  get  some  kind  of  role 
in  Government,  some  seat  on  a  legislature  where  it  has  never  been 
before,  on  a  county  commission,  or  some  such  thing.  We  have  some- 
times seen  that  notion  of  a  minority  veto  where  you  need  to  guar- 
antee minorities  a  place  they  cannot  earn  through  alliances  with 
others,  but  I  just  cannot  see  the  case  for  that  here. 

If  you  have  got  so  many  people  clamoring  for  the  amendment, 
why  do  you  need  to  choose  that  kind  of  legislation  to  grant  minor- 
ity rule?  I  cannot  think  of  any  better  confirmation  for  your  view, 
Mr.  Chairman,  than  James  Madison  himself,  who  says  in  Federal- 
ist 58  that  this  is  turning  democracy  on  its  head,  that  to  transfer 
power  from  the  majority  to  the  minority  through  a  supermajority 
requirement  is  to  invert  the  fundamental  premise  of  free  Govern- 
ment, that  the  few  should  rule  the  many. 

Now,  there  are  some  reasons  sometimes,  for  structural  reasons, 
why  we  may  have  to  do  that,  but  this  just  does  not  seem  to  be  that 
case. 

Chairman  Byrd.  Hamilton,  in  Federalist  Papers  No.  78,  said 
that,  "The  executive  not  only  dispenses  the  honors  but  holds  the 
sword  of  the  community.  The  legislature  not  only  commands  the 


191 


Lirse,  but  prescribes  the  rules  by  which  the  duties  and  rights  of 
/ery  citizen  are  to  be  regulated. 

"The  judiciary,  on  the  contrary,  has  no  influence  over  either  the 
vord  or  the  purse.  The  judiciary  is,  beyond  comparison,  the  weak- 
5t  of  the  three  departments  of  power."  This  was  Hamilton,  a  man 
ho  believed  in  a  strong  executive. 

What  would  Hamilton,  in  your  view,  think  of  this  amendment  in 
le  light  of  what  he  said  in  the  Federalist  No.  78,  namely  that  the 
idiciary  is  the  weakest  of  the  three  branches? 
Ms.  Sullivan.  Well,  if  Hamilton  had  been  a  seer  and  had  known 
hat  Marbury  v.  Madison  and  its  legacy  had  brought  to  the  power 
'judicial  review,  he  might  admit  that  that  was  an  overstatement, 
lat  the  judiciary  has  the  power  at  least  to  influence  the  way  the 
;her  branches  wield  the  purse  and  sword,  more  the  purse  than  the 
vord,  because  the  court  has  deferred  much  more  to  military  pow- 
•s  than  to  other  forms  of  legislative  rule. 

But  I  think  there  would  be  nothing  in  the  Constitution  before 
3w  that  would  begin  to  compare  to  the  balanced  budget  amend- 
ent  as  an  invitation  to  the  court  to  take  the  power  of  the  purse 
id  run  with  it,  if  not  to  set  fiscal  policy,  at  least  to  obstruct  and 
iterfere  with  the  Congress  in  coordination  with  the  President's 
ew  of  how  it  should  be  shaped,  and  I  say  that  again  relying  on 
lat  1968  case,  a  case  in  which  the  court  interpreted  the  establish- 
lent  clause,  which  merely  says  Congress  shall  make  no  law  estab- 
shing — respecting  an  establishment  of  religion. 
Even  with  respect  to  the  establishment  clause,  the  court  held  in 
last  that  that  was  a  limit  on  the  power  of  the  purse.  The  purse 
)uld  not  be  dispensed  for  religious  purposes,  and  if  it  was,  a  tax- 
ayer  could  sue,  no  matter  how  the  injury  to  his  own  pocket. 
Now,  if  the  establishment  clause,  which  is  so  vague,  and  really 
lentions  nothing  about  expenditures  or  outlays  and  receipts  in  its 
irms,  could  be  interpreted  to  give  courts  the  power  to  check  legis- 
itive  spending  in  the  name,  of  course,  of  individual  rights — the 
ght  not  to  have  a  State  church — then  think  how  easy  it  would  be 
•r  courts  to  take  this  amendment  and  say,  this  amendment  is  an 
iforceable,  justiciable  provision  of  the  Constitution. 
It  is  not  any  longer  the  case  that  Federal  fiscal  policy  is  a  matter 
•r  political  resolution.  It  is  not  any  longer  the  case  that  taxpayers 
ave  to  go  to  their  elected  officials  to  litigate — I  am  sorry,  to  re- 
lonstrate  about  the  unbalanced  budget.  They  can  now  come  to 
)urt  and  say  that  that  is  a  matter  for  litigation  and  not  just  re- 
lonstration. 

Now,  if  that  is  the  case,  then  it  is  no  longer  true  what  Hamilton 
lid  in  Federalist  78.  It  is  no  longer  the  case  that  the  judicial 
Dwer  is  without  any  hand  on  the  purse  strings  of  the  Nation.  It 
no  longer  the  case  that  fiscal  is  separated  from  judicial  matter, 
nd  I  cannot  speak  to  the  question  about  the  sword,  of  course, 
here  is  the  exemption  in  the  amendment  for  declarations  of  war. 
It  might  just  be  worth  noting  that  we  have  had  wars,  but  it  has 
sen  a  long  time  since  we  have  had  a  declaration,  so  it  is  not  at 
11  clear  that  that  would  be  a  very  important  exception  to  the  oper- 
tion  of  this  rule,  so  I  think  I  would  share  what  I  suspect  is  your 
Lew  that  to  the  extent  this  invites  litigation  it  undercuts  Hamil- 
)n's  view  of  the  balance  between  the  three  branches. 
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Chairman  Byrd.  Well,  we  just  have  time  for  perhaps  one  other 
question,  and  it  would  be  this.  As  one  who  has  been  a  member  of 
this  legislative  branch  now  going  on  41  years,  my  experiences  teach 
me  that  there  is  real  cause  for  concern  as  to  where  the  power 
would  go. 

As  one  who  was  the  object  of  20  or  30  minutes  of  excruciating 
arm-twisting  by  an  expert,  the  late  Lyndon  B.  Johnson,  who  called 
one  day  and  said,  how  bad  do  you  want  this  judgeship,  and  I  said, 
well,  Mr.  President,  this  nominee  is  a  good  one. 

I  will  not  go  through  the  lengthy  blow-by-blow  account,  but  he 
wanted  me  to  vote  for  a  certain  bill,  and  inasmuch  as  I  would  not 
vote  for  that  bill,  he  wanted  me  to  vote  for  cloture,  and  in  view  of 
the  fact  that  I  would  not  vote  for  cloture,  he  suggested  that  he  send 
me  on  a  trip  around  the  world  or  somewhere  in  the  world  and  I 
could  come  back  and  make  a  great  report  and  get  myself  a  lot  of 
news  stories  and  so  on. 

Now,  this  man  was  a  President  whom  I  admired.  He  put  me  on 
this  Appropriations  Committee.  That  is  why  I  am  the  chairman 
today.  It  was  hard  to  say  no.  It  is  hard  to  say  no  to  any  President, 
but  I  said  no. 

Now,  in  what  position  would  I  be  placed  if  this  amendment  were 
to  become  a  provision  of  the  Constitution  and  the  President  called " 
me  and  said,  how  about  voting  for  this  nominee?  How  about  voting 
for  this  treaty?  How  about  voting  to  approve  the  ratification  of  this 
treaty? 

Now,  how  strong  will  I  be  in  standing  up  for  my  convictions  with 
a  President  once  the  power  of  the  purse  has  been  shifted  and  this 
branch  has  been  weakened?  How  strong  will  this  Senator,  who  rep- 
resents a  sovereign  State  and  who  was  elected  by  the  people,  how 
strong  will  I  be,  or  another  Senator  be,  in  standing  up  to  that  kind 
of  intimidation  once  this  amendment  becomes  a  part  of  the  Con- 
stitution? 

Ms.  Sullivan.  I  suspect  you  yourself  would  be  in  the  same  posi- 
tion before  and  after,  because  you  would  say  no,  you  would  just  say 
no  when  you  wanted  to.  That  is  not  necessarily  the  case  for  every- 
one. I  think  that  the  key  point  maybe  to  make  in  closing  is  that 
the  hope  or  promise  or  illusion  that  this  amendment  holds  out  is 
that  the  buck  really  will  stop  here  and  that  somehow  through  this 
magic  invocation  of  the  words  constitutional  amendment  Congress 
will  have  to  balance  budgets.  Presidents  will  have  to  comply. 

But  we  know  that  is  not  the  case,  for  reasons  that  have  already 
been  reviewed  at  great  length  in  these  hearings,  including  that  the 
amendment  imposes  obligations  with  one  hand  but  winks  at  them 
out  of  the  other  eye,  saying,  of  course,  if  you  do  not  balance  the 
budget,  if  you  are  not  too  far  off  maybe  that  will  be  OK;  if  there 
is  a  negligible  deviation,  maybe  that  will  not  be  too  much,  and  so 
forth. 

So  I  think  the  answer  to  your  question  will  all  depend  on  how 
much  leeway  Congress  and  the  President  are  given.  Now,  if  we  ask 
who  is  going  to  give  them  that  leeway,  the  answer  may  well  be,  it 
will  be  more  up  to  courts  than  to  the  people  of  the  United  States 
if  this  amendment  were  to  become  law.  And  that  is  what  is  an  in- 
terference with  the  framers'  vision.  The  framers'  vision  in  making 
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le  buck  stop  here  is  decided  at  the  ballot  box  and  not  the  judicial 
mch. 

Chairman  Byrd.  Professor  Sullivan,  who  loses?  Who  loses  if  the 
dependence  of  the  legislative  branch  and  the  independence  of 
embers  of  the  legislative  branch  is  impaired  by  this  amendment? 
Ms.  Sullivan.  Well,  I  think  we  all  do.  Senator  Byrd,  and  future 
merations  as  well. 

Chairman  Byrd.  Well,  I  cannot  thank  you  enough  for  your  patri- 
ism  in  taking  the  red-eye  and  traveling  all  night  in  this  effort  to 
ime  here.  I  marvel  at  your  ability  to  testify  so  eloquently  under 
lOse  circumstances.  You  have  been  very  impressive  and  I  have 
amed  a  great  deal  from  what  you  have  had  to  say  here.  I  hope 
lat  you  will  have  a  safe  return  to  California.  You  are  leaving  al- 
ost  immediately. 

Ms.  Sullivan.  I  am  sorry  to  say. 
Chairman  Byrd.  And  I  hope  you  will  get  some  sleep. 
Ms.  Sullivan.  Thank  you  very  much. 

Chairman  Byrd.  "Sleep  that  knits  up  the  raveled  sleeve  of  care." 
Ms.  Sullivan.  Macbeth. 

Chairman  Byrd.  "The  death  of  each  day's  life,  sore  labor's  bath, 
dm  of  hurt  wounds,  great  nature's  second  course,  chief  nourisher 
life's  feast."  I  will  not  forget  you. 

Ms.  Sullivan.  Thank  you  very  much.  It  is  a  privilege  to  be  here, 
mator  Byrd.  Thank  you. 

Chairman  Byrd.  I  would  like  to  be  a  student  in  your  class, 
laughter.] 

^ATEMENT  OF  PROFESSOR  BURKE  MARSHALL,  YALE  UNIVERSITY, 
NEW  HAVEN,  CT 

Chairman  Byrd.  And  for  our  final  speaker  today  I  welcome  Pro- 
ssor  Burke  Marshall.  A  former  Assistant  Attorney  General  of  the 
nited  States  and  general  counsel  and  senior  vice  president  of  the 
IM  Corp.,  Professor  Marshall  returns  to  Washington  today  from 
ale  University  where  he  is  a  most  distinguished  professor  of  law. 
prolific  and  respected  author.  Professor  Marshall's  most  recent 
lok,  "A  Workable  Gk)vemment,"  was  published  in  1989. 
Professor  Marshall  we  thank  you  and  we  welcome  your  testi- 
ony. 

Mr.  Marshall.  Mr.  Chairman,  I  appreciate  very  much  the  oppor- 
nity  that  your  invitation  has  given  me  and  I  thank  you  very 
uch  for  it.  I  have  some  prepared  testimony  which  I  will  go 
rough.  I  will  not  read  it  precisely.  I  want  to  notice  at  the  outset 
at  much  of  what  I  have  to  say  has  been  said  better  by  the  people 
at  I  have  heard  today.  Professor  Cox,  Mr.  Katzenbach,  especially 
•ofessor  Sullivan  now,  and  many  of  the  points  that  I  am  going  to 
ake  in  my  own  testimony  will  be  familiar  to  you,  but  I  will  put 
em  in  my  own  words. 

Chairman  Byrd.  Professor  Marshall,  if  you  would  like,  we  will 
so  include  your  statement  as  it  is  written,  in  the  record. 
Mr.  Marshall.  I  appreciate  that,  Mr.  Chairman. 
Chairman  Byrd.  That  will  be  done  also  in  the  case  of  Professor 
illivan. 

Mr.  Marshall.  My  reason  for  opposing  this  amendment  is  that 
believe  it  would  do  serious  damage  to  the  constitutional  scheme. 
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And  I  say  that  reluctantly  because  I  understand  that  many  of  your 
colleagues  and  many  of  the  Members  of  the  House  sincerely  believe 
that  this  kind  of  step  is  necessary  to  deal  with  the  intractable  Fed- 
eral deficit  and  the  growing  Federal  debt.  And  they  are  sincere 
about  that,  but  I  think  very  wrong  in  their  efforts  to  deal  with  that 
difficult  problem  by  tampering  in  the  way  that  is  set  forth  in  Sen- 
ate Joint  Resolution  41  with  the  constitutional  amendment. 

Chairman  Byrd.  Would  you  kindly  move  the  microphone  a  little 
closer?  Thank  you. 

Mr.  Marshall.  My  reasons  are  basically  summarized  in  a  letter 
sent  to  the  committee  on  February  8,  signed  by  17  persons  who 
have  spent  much  of  their  professional  careers  worrying  about  con- 
stitutional problems.  They  included  Professor  Cox,  Professor 
Charles  Fried  who  was  here  yesterday,  and  Professor  Sullivan,  all 
of  whom  have  testified  to  the  committee,  as  well  as  myself 

Five  reasons  are  set  forth  in  the  letter  as  comprising  principal 
objections  to  the  proposed  amendment.  They  are,  first,  that  it 
would  deprive  the  Congress  and  the  President  of  needed  flexibility. 
Second,  that  it  would  rigidly  and  permanently  bias  decisions 
against  spending  on  social  programs.  Third,  that  it  would  distort 
principles  of  federalism  by  creating  incentives — permanent  incen- 
tives I  may  say — to  impose  mandates  and  regulatory  burdens  on 
State  and  local  governments.  Fourth,  that  it  would  inevitably  and 
inappropriately  involve  the  judiciary  in  matters  of  fiscal  and  budg- 
etary policy.  And  five,  that  it  would  in  the  end  be  unenforceable, 
thus  degrading  the  Constitution  as  a  rule  of  law. 

Let  me  state  why  these  first  three  points  to  me  constitute  impor- 
tant matters  of  Constitutional  law  and  policy,  as  well  as  a  public 
policy.  The  Constitution  is,  as  Chief  Justice  John  Marshall  noted 
in  McCulloch  v.  Maryland  in  1819,  and  I  quote,  "intended  to  en- 
dure for  ages  to  come  and  consequently  to  be  adapted  to  the  var- 
ious crises  of  human  affairs."  It  is  not,  in  other  words,  quote,  "an 
unwise  attempt  to  provide  by  immutable  rules" — as  I  think  the  pro- 
posed amendment  does,  Mr.  Chairman — "for  exigencies  which,  if 
foreseen  at  all,  must  have  been  seen  dimly,  and  which  can  be  best 
provided  for  as  they  occur." 

To  this  end  the  Constitution  is  framed  to  establish  the  machinery 
of  the  national  government,  to  allocate  powers  and  procedures 
among  its  three  branches  and  with  the  States,  and  to  place  limita- 
tions on  Grovemment  interference  with  individual  liberties.  No- 
where does  it  address  economic  policy  as  such,  for  the  reasons  stat- 
ed by  Chief  Justice  Marshall  in  the  opinion  I  have  just  read.  In 
fact,  its  only  statements  on  substantive  policy  outside  the  protec- 
tion of  individual  liberty  originally  had,  to  the  everlasting  regret  of 
the  Nation,  to  do  with  the  institution  of  slavery. 

The  16th  amendment  authorizing  the  imposition  of  the  income 
tax  was  in  response  to  a  decision  of  the  Supreme  Court  freezing  the 
ability  to  make  economic  policy,  the  ability  of  Congress  to  make 
economic  policy,  as  would  the  balanced  budget  amendment.  Other 
court  interpretations  of  the  Constitution  as  imposing  particular 
economic  theories  on  government,  such  as  the  early  child  labor 
cases  and  Lochner  v.  New  York,  have  long  since  been  discarded  by 
the  court  itself  as  inconsistent  with  the  spirit  of  the  Constitution 
and  unworkable  over  time.  Regrettably,  the  effects  of  the  balanced 
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udget  amendment  would  not  be  susceptible  to  a  similar  cure  and 
he  answer  in  the  end,  in  my  judgment,  would  have  to  be  repeal 
s  in  the  case  of  the  18th  amendment. 

I  realize,  of  course,  that  the  amendment  contains  the  escape 
atch  of  a  departure  from  its  principles  by  a  vote  of  a 
upermajority  in  both  Houses  of  Congress  and  with  the  agreement 
f  the  President,  yet  that  proposed  use  of  the  supermajority  rule 
:self  is  inconsistent  with  the  purpose  of  this  departure  from 
lajoritarian  democracy  as  it  is  reflected  in  other  provisions  of  the 
!onstitution. 

In  all  cases  in  the  text  a  supermajority  rule  is  required  as  a  mat- 
2r  of  process,  not  to  ensure  adherence  to  substantive  policy  which 
lay,  perforce,  change  with  the  demands  of  the  decades.  It  is  either 
slated  to  careful  control  of  breaches  of  the  principles  of  separation 
f  powers,  as  in  the  case  of  trials  on  impeachment  and  the  over- 
iding  of  Presidential  vetos,  or  to  the  expulsion  of  the  elected  Rep- 
ssentatives  of  the  people  either  from  the  House  or  the  Senate,  or 
)  the  amendment  of  the  Constitution  in  article  5  and  also  to  the 
pproval  of  treaties. 

Nowhere  is  a  supermajority  required  for  congressional  exercise  of 
le  great  substantive  policy  powers  granted  to  Congress  in  article 

section  8,  for  example,  or  those  in  the  reconstruction  amend- 
lents,  and  nowhere  else  in  the  proposed  amendment  are  the  cru- 
al  powers — and  nowhere  else  other  than  in  the  proposed  amend- 
lent  are  the  crucial  powers  of  Congress  over  appropriations  so  con- 
:rained. 

The  powers  purported  to  be  granted  to  Congress  by  section  6  of 
le  proposed  amendment  are,  of  course,  totally  unnecessary.  Con- 
fess already  has  and  has  always  had  complete  power  to  balance 
le  budget  and  to  restrict  the  ability  of  the  United  States  to  borrow 
loney,  and  there  is  absolutely  no  constitutional  barrier  to  the  exer- 
se  of  that  power  that  needs  to  be  remedied. 

I  would  like  now  to  turn  to  the  problem  of  enforcement,  which 
;  the  subject  in  points  four  and  five  of  the  letter  I  have  referred 
).  The  core  of  the  constitutional  command  that  would  be  issued  by 
le  proposed  amendment  lies  in  section  1,  which  provides  in  seem- 
igly  straightforward  language  that  total  outlays  for  any  fiscal  year 
lall  not  exceed  total  receipts  for  that  fiscal  year  unless  a 
ipermajority  of  both  Houses  approves,  in  the  language  of  the  pro- 
osal,  "a  specific  excess  of  outlays  over  receipts  by  a  rollcall  vote." 

I  want  to  stress  that  this  constitutional  tampering  of  the  rules 
f  the  Senate  and  the  House  contains  a  substantive  rule  of  law.  It 
I  not  simply  precatory.  This  is  the  language  of  John  Marshall's 
:her  seminal  opinion,  which  is  Marbury  v.  Madison  decided  in 
B03  near  the  constitutional  birth  of  the  Nation. 

That  decision  is  primarily  remembered  for  its  establishment  of 
le  principle  of  judicial  review,  to  which  I  will  return.  But  the  opin- 
tn  also  establishes  another  previous  principle  which  now  seems 
)0  self-evident  to  articulate.  That  is  to  say  that  the  Constitution 
1  a  law  that  must  be  obeyed,  just  like  any  other  law,  except  that 
le  Constitution  is  a  superior  law  which  trumps  any  other  incon- 
stent  law  attempted  by  the  Government. 

The  powers  of  the  legislature  are  defined  and  limited,  said  Mar- 
lall,  and  that  those  limits  may  not  be  mistaken  or  forgotten  the 
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Constitution  is  written.  To  what  purpose  are  powers  limited  and  to 
what  purpose  is  that  limitation  committed  to  writing  if  these  limits 
may  at  any  time  be  passed  by  those  intended  to  be  restrained.  It 
is  a  proposition  too  plain  to  be  contested  that  the  Constitution  con- 
trols any  legislative  act  repugnant  to  it.  Since  the  constitutional 
command  that  would  be  embodied  in  the  proposed  amendment  is 
law  and  not  simply  a  hopeful  warning,  the  question  becomes  how 
is  this  law  to  be  enforced. 

It  is,  of  course,  true  that  the  law  would  be  binding  on  the  Mem- 
bers of  Congress  as  well  as  on  the  President,  the  executive,  the 
State  and  Federal  courts  and  the  States  and  all  their  subdivisions, 
so  it  may  be  hoped  that  there  would  be  self-policing  by  the  Con- 
gress needing  no  external  enforcement,  yet  all  our  experience  in 
constitutional  interpretation  says  that  that  is  a  false  hope. 

The  proposed  amendment  is  not  free  of  ambiguity  and  could  not 
possibly  be  so  in  view  of  the  inherent  complexity  of  the  subject 
matter.  Disagreement  is  bound  to  occur  over  what  is  to  be  counted 
as  outlays  during  any  given  fiscal  year  or  what  is  the  meaning  of 
the  phrase,  total  receipts,  as  the  current  disagreement  over  the 
classification  of  mandatory  payments  under  the  proposed  health 
care  legislation  shows.  What  is  to  be  off-budget  and  what  on-budg- 
et,  and  what,  precisely,  is  the  substantive  content  of  the  phrase,  a 
specific  excess  of  outlays  over  receipts,  in  section  1? 

The  determinations  by  Congress  of  the  meaning  of  such  constitu- 
tional language  is  not  binding  on  the  other  branches,  as  constitu- 
tional history  shows.  The  only  possible  fora  for  decisions  on  such 
questions  are  the  executive  branch,  ultimately  the  President,  and 
the  courts.  State  and  Federal,  but  ultimately  the  Supreme  Court. 

As  to  the  President,  it  is  to  be  anticipated  that  the  day  will  come 
when  a  President,  rightly  claiming  that  he  is  bound  as  much  by 
Congress  as  by  the  edict  that  total  outlay  shall  not  exceed  total  re- 
ceipts, will  follow  the  course  of  refusing  to  spend  what  Congress 
has  appropriated. 

The  question  of  the  power  of  impoundment  is,  of  course,  not  a 
new  one  either  constitutionally  or  as  a  matter  of  legislation,  but  it 
would  be  put  anew  at  some  point  were  the  proposed  amendment 
to  become  the  law  of  the  land. 

It  is  quite  possible,  in  addition,  that  particular  impoundments 
could  be  close  in  substance  if  not  precisely  in  form  to  item  vetoes. 
In  any  case,  that  not  improbable  event  would  entail,  if  upheld  by 
the  courts,  a  fundamental  shift  between  the  political  branches  of 
the  Government  over  the  power  over  the  purse. 

Ultimately,  however,  the  likely  forum  for  the  resolution  of  such 
disputes  is  the  courts,  which  are  nevertheless  surely  in  many  ways 
the  most  inappropriate  of  Government  bodies  for  deciding  what 
should  be,  in  the  end,  questions  of  fiscal  prudence  and  choices 
among  compelling  priorities  best  suited  for  final  decisions  by  the 
political  branches.  Yet  I  have  little  doubt  that  the  courts  would  ul- 
timately, however  reluctantly,  exercise  the  power  of  judicial  review 
over  such  questions  as  the  meaning  of  the  language,  which  is  nec- 
essarily the  language  of  law  used  in  section  1  of  the  proposed 
amendment  and  in  the  other  sections  of  the  amendment. 

I  realize,  of  course,  that  such  questions  are  highly  political  ques- 
tions in  the  usual  sense  of  those  words,  but  no  more  so  than  such 
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lestions  as  the  meaning  of  the  words,  "commerce  among  the  sev- 
al  States,"  in  article  I  section  8,  or  whether  a  so-called  legislative 
;to  by  one  House  of  Congress  is  a  law  requiring  bicameralism  and 
'esentment  to  the  President  within  the  meaning  of  article  I,  or 
hat  constitutional  limits  there  are  to  the  political  decisions  about 
le  shape  and  the  population  of  congressional  districts. 
These  are  all  political  questions  in  the  usual  sense,  but  not  in  the 
nse  of  constitutional  justiciability,  because  "it  is  emphatically  the 
•ovince  and  duty  of  the  judicial  branch  to  say  what  the  law  is"  in 
properly  presented  lawsuit,  and  there  is  nothing  about  the  pro- 
)sed  amendment  that  suggests  that  its  interpretation  should  be  fl- 
illy  left  as  a  matter  of  constitutional  law  to  the  other  branches. 
I  realize  that  there  are  other  serious  speculative  problems  about 
e  ability  of  the  Federal  courts  to  entertain  suits  based  on  claimed 
olations  by  the  Congress  or  the  executive  branch  of  the  proposed 
nendment.  These  problems  center  on  judicially  imposed  pruden- 
al  and  constitutional  concepts  of  standing  and  rightness.  Who,  for 
:ample,  would  be  harmed  enough  by  an  arguable  violation  of  the 
quired  equation  between  outlays  and  receipts  to  bring  suit  be- 
use  of  it  in  a  Federal  court,  and  when  would  that  harm  actually 
cur? 

Likely  plaintiffs  would  appear  to  be  taxpayers.  Members  of  Con- 
ess  claiming  a  loss  of  their  power  to  vote  because  they  comprise 
minority  but  more  than  two-fifths  of  either  House,  and  State  gov- 
nments  upon  which  Federal  mandates  were  imposed. 
There  have  been  disputes'  about  such  claims  to  standing  in  the 
ist,  but  there  is  no  definitive  bar  to  any  of  them,  and  in  any 
ent,  the  history  of  constitutional  litigation  shows  the  effective- 
jss  of  the  fertile  minds  of  litigators  to  harden  perceived  wrongs 
to  lawsuits,  where  hundreds  of  millions,  indeed,  billions  of  dollars 
e  at  stake. 

In  sum,  I  do  not  believe  that  such  technical  problems  would  in 
e  end  bar  the  judiciary  from  performing  the  constitutional  role  of 
terpretation.  The  matter  of  remedy  is,  of  course,  even  more  dif- 
;ult.  Receipts  as  well  as  outlays  are  at  stake,  and  receipts  means 
xes.  I  believe  that  the  courts  would  be  reluctant  to  impose  such 
remedy,  but  as  the  committee  knows,  there  are  precedents  to  the 
ntrary  in  the  case  of  a  local  school  district  in  Virginia  and  an- 
her  one,  and  the  State  itself,  in  Missouri. 

In  addition,  Mr.  Chairman,  the  opinion  in  Missouri  v.  Jenkins, 
Kich  is  the  decision  in  Missouri  that  I  referred  to,  cites  a  number 
Supreme  Court  decisions  in  the  last  century  that  upholds  orders 
mpelling  the  levy  of  taxes  in  order  to  enforce  obligations,  contract 
•ligations  under  municipal  bonds.  The  courts  may  be  equally  re- 
ctant  to  forbid  outlays  as  to  require  receipts. 

PREPARED  STATEMENT 

I  cannot  and  I  do  not  believe  anyone  can  foresee  or  predict  the 
itcome  of  such  litigation  in  the  next  century,  but  I  do  know  that 
the  commands  of  the  proposed  amendment  prove  in  the  end  to 
;  legally  unenforceable,  the  Constitution  of  the  United  States  will 
ive  ceased  in  an  important  matter  to  be  law,  and  will  be  just 
ords,  like  the  constitutions  elsewhere. 
Thank  you,  Mr.  Chairman. 
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[The  statement  follows:] 

Statement  of  Burke  Marshall 

Mr.  Chairman,  I  appreciate  very  much  the  opportunity  your  kind  invitation  has 

fiven  me  to  tell  you  and  the  Committee  why  I  believe  that  the  proposed  balanced 
udget  amendment,  set  forth  in  S.J.  Res.  41,  would  do  such  serious  damage  to  the 
constitutional  scheme.  I  realize,  of  course,  that  it  is  suggested  sincerely  by  many 
who  think  that  control  of  the  seemingly  infractable  federal  deficit,  and  the  growing 
federal  debt,  should  be  the  priority  policy  goal  of  this  and  succeeding  Congresses 
and  administrations.  My  reasons  for  nevertheless  urging  its  defeat  in  the  Senate  are 
based  on  my  experience  teaching  public  law  at  the  Yale  Law  School  since  1970;  five 
years  of  business  experience  as  first,  general  counsel  and  then  senior  vice-president, 
and  a  member  of  the  management  committee,  at  IBM;  four  years  as  an  Assistant 
Attorney  General  of  the  United  States;  and  some  ten  years  of  private  practice. 

These  reasons  are  basically  summarized  in  a  letter  sent  to  the  Committee  on  Feb- 
ruary 8,  signed  by  seventeen  persons  who  have  spent  much  of  their  professional  ca- 
reers worrjring  about  constitutional  problems.  They  included  Professor  Cox,  Profes- 
sor Fried,  and  Professor  Sullivan,  all  of  whom  has  testified  to  the  Committee,  as 
well  as  myself.  Five  reasons  are  set  forth  in  the  letter  as  comprising  principal  objec- 
tions to  the  propQsal  amendment.  They  are:  that  it  would  deprive  tne  Congress  and 
the  President  oi  needed  flexibility;  that  it  would  rigidly  and  permanently  bias  deci- 
sions against  spending  on  social  programs;  that  it  would  distort  principles  of  federal- 
ism by  incentives  to  impose  mandates  and  regulatory  burdens  on  state  and  local 
governments;  that  it  would  inevitably  but  inappropriately  involve  the  judiciary  in 
matters  of  fiscal  and  budgetary  policy;  and  that  it  would  in  the  end  be  unenforce- 
able, thus  degrading  the  Constitution  as  a  rule  of  law. 

Let  me  explain  why  these  first  three  points  constitute  important  matters  of  con- 
stitutional law  and  policy,  as  well  as  of  public  policy.  The  Constitution  is,  as  Chief 
Justice  John  Marshall  noted  in  his  seminal  opinion  on  Congressional  powers  in 
McCulloch  V.  Maryland  in  1819,  "intended  to  endure  for  ages  to  come,  and,  con- 
sequently, to  be  adopted  to  the  various  crises  of  human  affairs."  It  is  not,  in  other 
words,  "an  unwise  attempt  to  provide,  by  immutable  rules,  for  exigencies  which,  if 
foreseen  at  all,  must  have  been  seen  dimly,  and  which  can  be  best  provided  for  as 
they  occur." 

To  this  end,  the  Constitution  is  fi-amed  to  establish  the  machinery  of  the  national 
government,  to  allocate  powers  and  procedures  among  its  three  branches  and  with 
the  states,  and  to  place  limitations  on  government  interference  with  individual  lib- 
erties. Nowhere  does  it  address  economic  policy  as  such,  for  the  reasons  so  percep- 
tively articulated  by  Chief  Justice  Marshall  in  the  McCulloch  opinion;  in  fact  its 
only  statements  on  substantive  poUcy  (outside  the  protection  of  individual  liberty) 
originally  had,  to  the  everlasting  regret  of  our  nation,  to  do  with  the  institution  of 
slavery.  The  Sixteenth  Amendment,  authorizing  the  imposition  of  the  income  tax, 
was  in  response  to  a  decision  of  the  Supreme  Court  freezing  the  ability  of  Cor^gress 
to  make  economic  policy,  as  would  the  balanced  budget  amendment.  Other  Court 
interpretations  of  the  Constitution  as  imposing  particular  economic  theories  on  gov- 
ernment, such  as  the  early  child  labor  cases,  and  Loehner  v.  New  York,  have  long 
since  been  discarded  by  the  Court  itself  as  inconsistent  with  the  spirit  of  the  Con- 
stitution and  unworkable  over  time.  Regrettably  the  effects  of  the  balanced  budget 
amendment  would  not  be  susceptible  to  a  similar  cure,  and  the  answer  in  the  end, 
in  my  judgment,  would  have  to  be  repeal,  as  in  the  case  of  the  Eighteenth  Amend- 
ment. 

I  realize,  of  course,  that  the  amendment  contains  the  escape  hatch  of  a  departure 
from  its  principles  by  vote  of  a  supermajority  in  both  Houses  of  Congress,  and  with 
the  agreement  of  the  President.  Yet  that  proposed  use  of  the  supermajority  rule  it- 
self is  inconsistent  with  the  purpose  of  this  departure  fix>m  majoritarian  democracy 
as  it  is  reflected  in  other  provisions  of  the  Constitution.  In  all  cases  in  the  text  it 
is  required  as  a  matter  of  process,  not  to  insure  adherence  to  substantive  policy 
which  may  perforce  change  with  the  demands  of  the  decades.  It  is  either  related 
to  carefiil  control  of  breaches  of  the  principles  of  the  separation  of  powers,  as  in  the 
case  of  trials  on  impeachment  (Art.  I,  sect.  3)  and  the  overriding  of  Presidential  ve- 
toes (Art.  I,  sect.  3),  or  to  the  expulsion  of  the  elected  representatives  of  the  people, 
either  from  the  House  or  the  Senate  (Art  I,  sect.  5),  or  the  the  amendment  of  the 
Constitution  (Art.  V).  Nowhere  is  a  supermajority  required  for  Congressionsd  exer- 
cise of  the  great  substantive  policy  powers  granted  to  Congress  in  Art.  I,  Sect.  8, 
for  example,  or  those  in  the  Reconstruction  Amendments,  and  nowhere  else  than  in 
the  proposed  amendment  are  the  crucial  powers  of  Congress  over  appropriations  so 
constrained.  The  powers  purported  to  be  granted  to  Congress  by  Section  6  of  the 
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reposed  amendment  are  of  course  totally  unnecessary;  Congress  already  has,  and 
as  always  had,  complete  power  to  balance  the  budget  and  to  restrict  the  ability 
r  the  United  States  to  borrow  money,  and  there  is  absolutely  no  constitutional  bar- 
er to  the  exercise  of  that  power  that  needs  to  be  remedied. 

I  would  like  now  to  turn  to  the  problem  of  enforcement,  which  is  the  subject  in 
oints  4  and  5  of  the  letter  I  have  referred  to.  The  core  of  the  constitutional  com- 
land  that  would  be  issued  by  the  proposed  amendment  lies  in  Section  1,  which  pro- 
ides  in  seemingly  straightforward  language  that  "total  outlays  for  any  fiscal  year 
lall  not  exceed  total  receipts  for  that  fiscal  year",  unless  a  supermajority  of  both 
'ouses  approves  "a  specific  excess  of  outlays  over  receipts  by  a  rollcall  vote."  I  want 
»  stress  that  this  constitutional  tampering  of  the  rules  of  the  Senate  and  the  House 
>ntains  a  substantive  rule  of  law;  it  is  not  simply  precatory.  This  is  the  lesson  of 
hief  Justice  John  Marshall's  other  seminal  opinion,  which  is  Marbury  v.  Madison, 
scided  in  1803  near  the  constitutional  birth  of  the  nation.  That  decision  is  pri- 
larily  remembered  for  its  establishment  of  the  principle  of  judicial  review,  to  which 
will  return  shortly.  But  the  opinion  also  establishes  another,  previous  principle 
hich  now  seems  too  self-evident  to  articular — that  is  to  say,  that  the  Constitution 
a  law  that  must  be  obeyed  just  like  an^  other  law,  except  that  the  Constitution 
a  superior  law  which  trumps  any  other  inconsistent  law  attempted  by  the  govem- 
lent.  'The  powers  of  the  legislature  are  defined  and  limited,"  said  Marshall  for  the 
)urt;  "and  that  those  limits  may  not  be  mistaken,  or  forgotten,  the  constitution  is 
ritten.  To  what  purpose  are  powers  limited,  and  to  what  purpose  is  that  limitation 
)mmitted  to  writing,  if  these  limits  may,  at  any  time,  be  passed  by  by  those  in- 
inded  to  be  restrained?  *  *  *  It  is  a  proposition  too  plain  to  be  contested,  that  the 
onstitution  controls  any  legislative  act  repugnant  to  it." 

Since  the  constitutional  command  that  would  be  embodied  in  the  proposed  amend- 
ent  is  law  and  not  simply  a  hopeful  warning,  the  question  becomes:  How  is  this 
w  to  be  enforced? 

It  is,  of  course,  true  that  the  law  would  be  binding  on  the  members  of  Congress, 
;  well  as  on  the  President,  the  executive,  the  state  and  federal  courts,  and  the 
ates  and  all  their  subdivisions.  So  it  may  be  hoped  that  would  be  self-policing  by 
le  Congress,  needing  no  external  enforcement.  Yet  all  our  experience  in  constitu- 
onal  interpretation  says  that  that  is  a  false  hope.  The  proposed  amendment  is  not 
ee  of  ambiguity,  and  could  not  possibly  be  so  in  view  of  the  inherent  complexity 
'  its  subject  matter.  Disagreement  is  bound  to  occur  over  what  is  to  be  counted  as 
lutlays"  during  any  given  fiscal  year,  or  what  the  meaning  is  of  the  phrase  "total 
iceipts",  as  the  current  dispute  over  the  classification  of  mandatory  pajonents 
tider  the  proposed  health  care  legislation  shows.  What  is  to  be  "off-budget"  and 
hat  "on-budget'7  And  what,  precisely,  is  the  substantive  content  of  the  phrase  "a 
)ecific  excess  of  outlays  over  receipts"  in  Section  1?  The  determinations  by  Con- 
fess of  the  meaning  of  such  constitutional  language  is  not  binding  on  the  other 
•anches,  as  constitutional  history  shows. 

The  only  possible  fora  for  decision  on  such  questions  are  the  executive  branch,  ul- 
mately  the  President,  and  the  courts,  state  and  federal,  but  ultimately  the  Su- 
reme  Court. 

As  to  the  former,  it  is  to  be  anticipated  that  a  day  will  come  when  a  President, 
ghtly  claiming  that  he  is  bound  as  much  as  Congress  by  the  edict  that  "total 
itlays  ♦  *  *  shall  not  exceed  total  receipts"  will  follow  the  course  of  refusing  to 
)end  what  Congress  has  appropriated.  This  question  of  the  power  of  impoundment 
,  of  course,  not  a  new  one  either  constitutionally  or  as  a  matter  of  legislation,  but 
would  be  put  anew  at  some  point  were  the  proposed  amendment  to  become  the 
w  of  the  land.  It  is  quite  possible  in  addition  that  particular  impoundments  could 
;  close  in  substance,  if  not  precisely  in  form,  to  item  vetoes.  In  any  case,  that  not 
iprobable  event  would  entail,  if  upheld  by  the  courts,  a  fundamental  shift  between 
le  political  branches  of  government  in  the  power  over  the  purse. 
Ultimately,  however,  the  likely  forum  for  the  resolution  of  such  disputes  is  the 
lurts,  which  are  nevertheless  surely  in  many  ways  the  most  inappropriate  of  gov- 
•nment  bodies  for  deciding  what  should  in  the  end  be  questions  oi  fiscal  prudence, 
id  choices  among  compelling  priorities,  best  suited  for  final  decisions  bv  the  politi- 
d  branches.  Yet  I  have  little  doubt  that  the  courts  would  ultimately,  however  re- 
ictantly,  exercise  the  power  of  judicial  review  over  such  questions  as  the  meaning 
■  the  language,  which  is  necessarily  the  language  of  law,  used  in  Section  1  of  the 
'oposed  amendment.  I  realize,  of  course,  that  such  questions  are  highly  political 
iestions  in  the  usual  sense  of  those  words,  but  no  more  so  than  such  questions 
5  the  meaning  of  the  words  "commerce  among  the  several  states"  in  Article  I,  sect, 
or  whether  a  so-called  legislative  veto  by  one  House  of  Congress  is  a  "law"  requir- 
ig  bicameralism  and  presentment  to  the  President  within  the  meaning  of  Article 
or  what  constitutional  limits  there  are  to  political  decisions  about  the  shape  and 
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population  of  Congressional  districts.  These  are  all  political  questions  in  the  popular 
sense,  but  not  in  the  sense  of  constitutional  justifiability,  because  "it  is  emphatically 
the  province  and  duty  of  the  judicial  branch  to  say  what  the  law  is"  in  a  properly 
presented  lawsuit,  and  there  is  nothing  about  the  proposed  amendment  that  suggest 
that  its  interpretation  should  finally  be  left,  as  a  matter  of  constitutional  law,  to 
the  other  branches. 

I  realize  that  there  are  other  serious  speculative  problems  about  the  ability  of  the 
federal  courts  to  entertain  suits  based  on  claimed  violations  by  the  Congress,  or  the 
executive  branch,  of  the  proposed  amendment.  These  problems  center  on  judicially 
imposed  prudential  and  constitutional  concepts  of  standing  and  ripeness.  Who,  for 
example,  would  be  harmed  enough  by  an  arguable  violation  of  the  required  equation 
between  outlays  and  receipts  to  bring  suit  because  of  it  in  a  federal  court,  and  when 
would  that  harm  actually  occur?  Likely  plaintiffs  would  appear  to  include  teixpayers, 
members  of  Congress  claiming  a  loss  of  their  power  to  vote  because  they  comprised 
a  minority  but  more  than  two-fifths  of  either  House,  and  state  governments  upon 
which  federal  mandates  were  imposed.  There  have  been  disputes  about  such  claims 
to  standing  in  the  past,  but  there  is  no  definitive  Supreme  Court  bar  to  any  of  them 
and  in  any  event  the  history  of  constitutional  litigation  shows  the  effectiveness  of 
the  fertile  minds  of  litigator  to  harden  perceived  wrongs  into  lawsuits  where  hun- 
dreds of  millions,  indeed  billions,  of  dollars  are  at  stake.  In  sum,  I  do  not  believe 
that  such  technical  problems  would  in  the  end  bar  the  judiciary  fi*om  performing 
the  constitutional  role  of  interpretation. 

The  matter  of  remedy  is,  of  course,  even  more  difficult.  Receipts  as  well  as  outlays 
are  at  stake,  and  receipts  mean  taxes.  I  believe  that  the  courts  would  be  reluctant 
to  impose  such  a  remedy,  but  as  the  Committee  knows,  there  are  precedents  to  the 
contrary,  in  the  case  of  a  local  school  district  in  Virginia,  and  another  one,  and  the 
state  itself,  in  Missouri.  The  courts  may  be  equally  reluctant  to  forbid  outlays  as 
to  require  receipts.  I  cannot,  and  I  do  not  believe  anyone  can,  foresee  or  predict  the 
outcome  of  such  litigation  in  the  next  century.  But  I  do  know  that  if  the  commands 
of  the  proposed  amendment  prove  in  the  end  to  be  legally  unenforceable,  the  Con- 
stitution of  the  United  States  will  have  ceased  in  an  important  matter  to  be  law, 
and  will  be  just  words,  like  most  constitutions  elsewhere. 

Chairman  Byrd.  Thank  you,  Professor  Marshall. 

We  have  discussed  with  several  witnesses  already — and  I  appre- 
ciate the  fact  that  you  have  been  sitting  in  this  great  room  and  lis- 
tening to  the  other  witnesses.  We  have  discussed  with  them  the  po- 
tential impact  of  the  proposed  balanced  budget  amendment  on  the 
relationship  between  the  branches  of  the  Federal  Government. 
Would  you  please  comment  on  the  potential  impact  of  this  amend- 
ment on  the  principles  of  federalism  or  the  relations  between  the 
Federal  Government  and  the  State  governments? 

Mr.  Marshall.  Mr.  Chairman,  I  believe  that  the  inevitable  con- 
sequence of  this  amendment  becoming  law  would  be  for  Congress, 
and  the  President,  for  that  matter,  to  try  to  find  ways  around  it 
that  did  not  appear  to  violate  the  letter  of  the  amendment.  One  of 
those  ways  would  be  to  mandate  expenditures  by  the  States,  and 
then  claim  that  they  were  not  total  outlays  of  the  Federal  (rovern- 
ment. 

That  is  not  forbidden  by  the  amendment.  That  distorts  the  rela- 
tionship between  the  Federal  Government  and  the  States  in  a  very, 
very  deep  way,  because  the  States  will  be  deprived,  as  they  have 
been  to  some  extent  already,  Mr.  Chairman,  and  as  they  are  now, 
from  their  ability  to  decide  their  own  priorities  and  spend  their 
own  money. 

Chairman  Byrd.  Professor  Marshall,  you  may  have  noticed  the 
criticism  of  the  Senate  by  certain  House  Members  in  recent  times 
in  respect  to  the  filibuster,  even  though  it  was  the  House  in  the 
early  days  of  the  republic  that  did  most  of  the  talking,  and  delays 
were  engaged  in  very  early  on  by  Members  of  the  House  of  Rep- 
resentatives and  even  in  the  first  Congress. 
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One  of  the  questions  that  elicited  a  great  deal  of  talk  in  the 
ouse  was  that  pertaining  to  the  location  of  the  National  Capital, 
'^here  would  it  be  located,  in  Pennsylvania,  or  on  the  Susque- 
anna,  or  on  the  Potomac,  or  wherever? 

So  I  will  ask  you,  as  I  asked  Professor  Sullivan,  it  occurs  to  me 
lat  what  this  amendment  does  is  to  enshrine  in  the  Constitution 
le  equivalent  of  the  Senate's  cloture  rule,  which  has  been  around 
nee  1917,  and  extend  that  60-vote  rule  to  the  House  of  Represent- 
;ives. 

Under  the  existing  system,  there  is  a  balance  between  the 
ouses  of  Congress,  a  balance  in  many  ways.  The  House  expedites 
gislation  and  the  Senate  takes  its  time  and  allows  the  passions 
I  cool.  The  Senate  takes  a  longer  look  and  a  closer  look  at  legisla- 
on,  so  the  Senate  acts  more  deliberately. 

The  amendment  changes  that  balance  and  in  contrast  to  the  Sen- 
se's cloture  rule,  which  the  Senate  can  change  on  its  own — it  does 
Dt  require  a  constitutional  amendment  to  change  it — ^this  amend- 
ent  will  be  part  of  the  Constitution,  as  I  say,  in  contrast  to  the 
-esent  cloture  rule  as  being  rule  22,  one  of  the  standing  Senate 
lies  of  the  Senate.  Then  it  would  be  in  effect  a  process  change  in 
le  organic  document  of  this  country,  and  it  would  apply  to  both 
ouses. 

Would  you  care  to  comment? 

Mr.  Marshall.  Mr.  Chairman,  as  you  just  noted,  the  cloture  rule 
the  Senate  is  a  rule  in  the  Senate  which  the  Senate  can  change, 
Dt  only  that  the  Senate  has  changed  it.  When  I  spent  more  time 
stifying  before  this  body — not  this  particular  committee,  but 
her  committees  of  the  Senate — the  cloture  rule  required  67  votes, 
'  two-thirds  of  the  Senate,  and  the  Senate  abandoned  that. 
Now,  to  impose  that  same  rule  on  the  House  is  one  of  the  many 
vitations  to  gridlock  in  the  Congress  that  seem  to  me  to  lie  in 
lis  proposed  budget  amendment,  and  not  only  an  invitation  to 
idlock,  but  one  that  is  permanent,  rigid,  and  unchangeable.  The 
iibuster  has  been  used  in  the  Senate  for  particular  matters.  It  is 
3t  an  automatic  rule  when  any  matter  comes  up,  any  particular 
ibstantive  matter  comes  up  in  the  Senate. 

So  it  is  quite  different,  Mr.  Chairman,  it  seems  to  me,  from  an 
itomatic  rule  that  requires  no  expenditure  of  effort  on  the  Mem- 
irs  of  the  minority  in  the  Senate  and  which  comes  into  play  as 
»on  as  the  particular  substantive  piece  of  appropriations  piece  of 
gislation  comes  up,  and  in  the  House  as  well,  and  that  those  par- 
cular  pieces  of  legislative  business  that  come  up  are  the  most  im- 
)rtant,  as  you  have  pointed  out,  Mr.  Chairman,  involving  the 
)wer  to  spend  the  money  of  the  Government. 
The  power  to  tax  the  people  to  support  those  spendings  is  the 
ost  important  business  of  the  Congress,  and  any  time  any  ques- 
on  comes  up  that  involves  those  businesses  under  this  proposed 
nendment,  it  seems  to  me  that  the  automatic  supermajority  rule 
ould  come  into  play,  and  not  from  time  to  time,  as  is  true  with 
le  cloture  rule  in  the  Senate. 

Chairman  Byrd.  The  cloture  rule  in  the  Senate  is  to  protect  the 
ghts.  It  is  basically  for  the  purpose  of  protecting  majority  rule, 
nd  it  is  utilized  to  put  the  brakes  on  the  rights  of  the  minority. 
I  the  Senate,  minorities  are  protected  and  it  requires  60  votes  to 
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shut  off  that  right  to  talk,  to  debate.  In  the  Senate,  it  is  to  protect 
the  minority  against  a  tyrannical  majority.  That  is  the  purpose  of 
the  rule  allowing  unlimited  debate  in  the  Senate,  and  it  requires 
more  than  a  majority  to  remove  that  protection  from  the  minority. 
It  requires  a  supermajority. 

In  this  instance  the  60  votes  required  by  Senate  Joint  Resolution 
41  would  be  enhancing  the  likelihood  of  a  tyrannical  minority. 
What  do  you  think  about  this?  The  small  States,  West  Virginia 
being  one,  a  small  State  of  rural  vote,  has  three  votes  in  the  House. 
California  has  52  votes  in  the  House.  In  the  Senate,  little  West  Vir- 
ginia is  equal  to  the  California  goliath.  What  does  this  amendment 
do  to  dilute  the  voting  strengths  of  small  and  rural  States? 

Now,  as  you  and  other  distinguished  scholars  have  pointed  out, 
there  are  five  instances  in  the  Constitution  where  supermajorities 
are  required.  In  Senate  Joint  Resolution  41,  the  small  States  will 
have  their  strengths  diluted.  For  example,  six  States  can  muster 
177  votes  in  the  House — six  selected  States — California,  New  York, 
Texas,  Florida,  Illinois,  and  Pennsylvania.  Six  States  can  thwart 
the  requirement  of  a  three-fifths  vote  to  waive  section  1  of  Senate 
Joint  Resolution  41;  175  votes  in  the  House  can  thwart  that  re- 
quirement. 

In  other  words,  my  little  State  of  West  Virginia  with  three  votes 
would  not  amount  to  much  in  that  situation  if  six  States  or  seven 
or  a  half-a-dozen  States  or  a  dozen  States  were  to  band  together 
and  say,"We  will  not  be  moved."  We  will  not  budge  unless  we  get 
thus  and  so.  And  the  six  States  that  I  mentioned  just  now  are  all 
States  on  the  seacoasts  or  on  the  coast  of  one  of  the  Great  Lakes. 
It  is  not  beyond  comprehension  that  they  might  have  a  common  in- 
terest in  matters  affecting  commercial  interests  and  ship  building, 
et  cetera. 

How  do  you  view  this  from  the  standpoint  of  the  small  States? 
Do  you  view  it  as  a  watering  down  or  dilution  of  the  voting 
strengths  of  the  small  States? 

Mr.  Marshall.  Senator,  there  are  two  principal  reasons  for  the 
cloture  rule  in  the  Senate.  One  of  them  is,  as  you  have  referred  to 
Mr.  Chairman,  the  protection  of  the  right  of  speech,  the  right  of 
free  debate.  The  other  is  the  protection  of  the  small  States,  which 
is  after  all  a  basic  reason  historically  for  the  creation  of  the  Senate 
in  the  first  place.  Neither  of  those  reasons,  principal  reasons,  ap- 
plies to  the  imposition  of  the  supermajority  in  the  House,  at  all. 
And  neither  of  them,  since  the  supermajority  requirement  here  has 
nothing  to  do  with  debate  at  all  and  as  far  as  the  protection  of  the 
small  State  in  the  House  it  has  the  perverse  effect  that  you  suggest 
of  shifting  power,  at  least  sort  of  a  veto  power,  to  a  very  small 
number  of  very  large  States. 

Now,  the  supermajorities  in  the  Constitution  are  basicsdly  to  pre- 
vent or  to  protect  checks  and  balances  on  powers  that  are  shared 
by  the  two  branches.  The  only  exception  to  that — well,  there  are 
two  exceptions.  One  is  the  amendment  process  which  has  its  own 
rationale,  and  the  other  is  to  protect  the  Houses  of  Congress,  pre- 
vent the  Houses  of  Congress  from  politically  expelling  Members.  So 
those  reasons  all  have  to  do  with  the  integrity  of  the  structure  of 
government  and  do  not  have  to  do  with  the  reasons  for  the  cloture 
rule  that  I  spoke  to,  and  do  not  furnish  any  rationale,  in  my  view, 
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for  the  imposition  of  the  supermajority  in  this  proposed  amend- 
ment on  the  House. 

Chairman  Byrd.  I  read  from  section  4  of  the  constitutional 
amendment  on  the  balanced  budget.  Section  4:  "No  bill  to  increase 
revenue  shall  become  law  unless  approved  by  a  majority  of  the 
whole  number  of  each  House  by  rollcall  vote."  Do  you  conceive  of 
the  power  of  the  purse  as  being  both  the  taxing  power  and  the  ap- 
propriations power? 

Mr.  Marshall.  Certainly,  Senator. 

Chairman  Byrd.  So  both  are  comprehended  in  the  phrase  "power 
of  the  purse."  What  do  you  think  of  this  particular  section  which 
seems  to  make  it  more  difficult  for  the  Congress  to  utilize  one  of 
these  elements — the  raising  of  revenue — in  balancing  the  budget? 
It  makes  it  more  difficult  for  the  Congress  to  resort  to  that  element 
in  its  effort  to  balance  the  budget  than  for  the  Congress  to  resort 
to  cutting  funds. 

In  other  words,  a  constitutional  majority  is  required  here  if  a 
revenue  increase  is  to  become  law,  a  constitutional  majority. 
Whereas  in  the  case  of  reducing  funding  for  programs,  no  constitu- 
tional majority  is  required.  We  will  continue  as  now  to  simply  re- 
quire a  majority  of  the  Members  who  are  present.  If  nobody  raises 
the  question  of  quorum,  then  if  there  are  only  11  Members  of  the 
Senate  present,  nobody  raises  a  question  concerning  a  quorum,  and 
the  vote  is  by  voice  or  if  by  division,  6  members  out  of  the  11  con- 
stitute a  majority  and  can  cut  funds.  No  rollcall  vote  is  required. 
Vote  can  be  by  voice  or  by  division,  holding  up  one's  hand  or  stand- 
ing. 

But  this  provision  here,  now,  says  that  a  mjaority  of  the  whole 
number  of  each  House  shall  be  required,  on  a  roll  vote,  for  any  bill 
to  increase  revenue  to  become  law.  Would  you  comment  on  that? 

Mr.  Marshall.  Senator,  I  view  section  4  as  one  of  the  parts  of 
the  proposed  amendment  that  is  an  invitation  to  gridlock.  Further, 
I  view  it  as  being  inconsistent  with  the  notion  of  the  proposed 
amendment.  As  section  1  says,  the  rule  established  by  this  amend- 
ment is  that  total  outlays  shall  not  exceed  total  receipts  for  that 
fiscal  year.  This  puts  a  special  vote  on  the  total  receipts  part  of 
that  and  not  on  the  total  outlays  part  of  that. 

It  is,  therefore,  an  invitation  to  a  fiscal  program  in  which  re- 
ceipts would  not  equal  the  outlays  for  any  fiscal  years.  So  I  view 
it  as  an  almost  senseless  constitutional  tampering  with  the  rules 
of  the  Senate  and  the  House  that  is  apt  to  lead,  by  making  it  more 
difficult  when  prudently  necessary  to  raise  taxes,  making  it  more 
difficult  for  the  Congress  to  do  that. 

Chairman  Byrd.  This  amendment  flies  in  the  face  of  the  con- 
stitutional protection  for  each  party  to  be  the  judge  of  its  own 
rules.  It  also,  as  I  thought  earlier  out  loud,  contradicts  article  1  sec- 
tion 1,  which  vests  the  legislative  power  in  the  Congress,  all  legis- 
lative power.  And  it  also  contradicts  that  verbiage  in  section  9  of 
article  1,  which  I  have  quoted  already,  which  constitutes  the  power 
of  the  purse,  and  also  section  8,  article  1,  which  provides  to  Con- 
gress the  power  to  tax. 

What  about  all  of  these  contradictions  that  we  are  going  to  find 
in  the  Constitution  once  this  amendment  is  written  into  the  Con- 
stitution. All  legislative  power  will  indeed  not  be  then  vested  in  the 
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Congress  of  the  United  States.  As  I  have  listened  to  you  and  other 
witnesses  today,  that  lawmaking  power  will  shift  to  the  President 
and  even  more  so  to  the  courts,  and  the  power  of  the  purse,  the 
power  to  direct  expenditures  of  money,  and  the  power  to  direct  tax- 
ation will  be  shifted  to  other  branches  of  the  Government. 

How  are  we  going  to  reconcile  these  dichotomies  or  trichotomies, 
once  this  amendment  is  written  into  the  Constitution? 

Mr.  Marshall.  Well,  Mr.  Chairman,  I  have  here  a  copy  of  the 
Constitution  that  is  put  out  by  the  Commission  on  the  Bicentennial 
of  the  United  States  Constitution  headed  by  Chief  Justice  Burger. 
As  I  think  your  question  suggests,  if  this  proposed  amendment  was 
adopted,  article  1  of  the  Constitution  particularly  would  have  to  be 
heavily  footnoted  by  notes  that  said  except  as  provided  in  amend- 
ment No.  27  or  whatever  amendment  number  this  would  become. 

Chairman  Byrd.  Twenty-eight. 

Mr.  Marshall.  Twenty-eight.  So  that  it,  since  it  is  later  in  time, 
would  supersede  and  overcome  the  original  plan  of  the  Constitution 
which  very  deliberately  and  very  importantly  gave  the  power  of  the 
purse  to  Congress,  not  to  the  President,  not  to  the  courts,  but  to 
the  Congress,  on  both  the  decision  to  spend  and  on  the  decision  to 
tax.  So  that  it  is  not  a  trivial  matter,  Mr.  Chairman.  It  is  a  rend 
in  the  basic  structure  of  the  Constitution  as  it  was  planned  in 
Philadelphia  in  1787  and  was  ratified  during  1787  and  1788  and 
became  the  law  of  this  land  in  1789. 

Mr.  Chairman,  may  I  add  this  about  section  4?  I  meant  to  say 
it  before  and  then  it  slipped  my  mind.  But  section  4  is  one  of  the 
provisions  in  this  proposed  amendment  that  is  apt  to  lead  to  judi- 
cial mischief.  I  mean,  the  question  is  going  to  arise  of  what  is  a 
bill  to  increase  revenue?  Is  a  bill  that  contracts  with  people  a  bill 
that  increases  revenue?  Is  a  loan  program  a  bill  that  increases  rev- 
enue? Are  the  fees  on  parklands,  of  which  there  are  many,  bills  to 
increase  revenues? 

Every  single  increase  in  charges  by  the  United  States  to  anybody 
could  be  construed  as  a  bill  to  increase  revenue  which  has  to  be 
passed  by  a  majority  of  the  whole  number  of  each  House  by  rollcall 
vote.  And  if  it  is  not,  then  the  people  that  are  affected  by  the  in- 
crease in  the  fees  or  whatever  is  involved  can  go  to  court,  refuse 
to  pay  the  fee,  go  to  court  and  claim  that  this  was  a  bill  to  increase 
revenue,  that  in  process  violated  section  4  of  the  Constitution. 

Excuse  me,  Mr.  Chairman,  for  going  back  to  that  matter. 

Chairman  Byrd.  I  am  glad  you  did.  That  is  a  point  that  has  not 
really  been  plowed  and  mined.  I  think  one  of  the  other  witnesses 
today  mentioned  it,  and  it  is  an  excellent  observation. 

Mr.  Marshall.  Mr.  Chairman,  I  believe  before  I  went  back  there 
you  were  asking  about  the  shift  in  power  over  the  purse  from  the 
Congress  to  the  executive  branch  that  is  implied  in  that  amend- 
ment. 

I  think  very  strongly  that  it  is  inevitable,  as  I  suggested  in  my 
written  statement,  that  the  first  President  that  is  faced  with  a  situ- 
ation in  which  total  outlays  for  fiscal  years  shall  not  exceed  total 
receipts  for  that  fiscal  year  will  feel  challenged  and  will  be  told  it 
is  constitutional  duty  to  decide  without  consulting  Congress — he 
may  consult  but  without  the  vote  of  Congress — what  outlays  not  to 
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ake  in  order  to  bring  the  outlays  in  that  fiscal  year  as  near  as 
ssible  to  the  receipts  for  that  fiscal  year. 

Now,  that  is  the  question  of  impoundment  or  line  item  veto 
lich  I  think  is  clearly  implied  by  this  proposed  amendment. 
Now,  if  this  proposal  that  Professor  Cox  referred  to  and  that  you 
ferred  to  this  morning,  Mr.  Chairman,  to  deprive  the  courts  of  ju- 
sdiction  or  to  attempt  to  deprive  the  courts  of  jurisdiction  over 
atters  arising  under  this  amendment  were  to  become  law,  then 
e  President  would  be  unconstrained,  totally  unconstrained  in 
at  matter  by  law.  He  would  be  immune  from  the  courts  and  he 
)uld  be  immune  from  the  Congress. 

Chairman  Byrd.  In  other  words,  the  constitutional  crisis  that  ac- 
mpanied  the  law  that  was  passed  during  the  Nixon  administra- 
>n  in  dealing  with  the  impounding  that  Mr.  Nixon  was  doing.  I 
ink  there  could  be  a  constitutional  crisis  arising  if  this  amend- 
2nt  is  adopted,  and  it  could  again  involve  impoundments. 
Do  you  think,  if  this  amendment  were  to  become  part  of  the  Con- 
tution,  that  in  raising  revenues,  which  a  President  might  feel 
iS  incumbent  upon  him  to  do,  or  the  courts — in  Missouri  v.  Jen- 
is  the  Supreme  Court  indicated,  or  certainly  implied,  that  if  it 
ally  came  down  to  it  the  courts  could  impose  the  levies  them- 
Ives,  could  indeed  impose  taxes — this  might  come  to  a  point 
lere  the  courts  would  take  action  to  raise  revenues  or  the  Presi- 
nt  somehow  would  act  in  a  way  that  would  be  equivalent  to  the 
ising  of  revenues?  Then  what  about  section  7  of  article  I?  "All 
[Is  for  raising  revenues  shall  originate  in  the  House  of  Represent- 
ives,  but  the  Senate  may  propose  or  concur  with  amendments  as 

other  bills." 

Now,  if  only  the  Congress  may  pass  a  law,  if  only  the  Congress 
ay  appropriate  moneys,  and  if  only  the  Congress  under  the 
esent  Constitution  may  levy  taxes,  then  what  about  the  rights  of 
e  House  of  Representatives  to  originate  such  a  proposal  and  the 
jht  of  the  Senate  to  propose  amendments? 

Do  you  see  some  additional  devils  in  connection  with  section  7 
article  I? 

This  has  to  do  strictly  with  raising  revenue.  "All  bills  for  raising 
venue  shall  originate  in  the  House  of  Representatives,  but  the 
mate  may  propose  or  concur  with  amendments  as  on  other  bills." 
What  about  the  rights  and  liberties  of  the  people's  representa- 
^es  in  the  House  and  in  the  Senate  to  originate  revenue  bills  and 

amend  revenue  bills?  Where  is  that  right  once  the  President  or 
e  courts  assume  the  powers  of  raising  revenues  under  Senate 
int  Resolution  41,  this  new  amendment  to  the  Constitution? 
Mr.  Marshall.  Well,  Senator,  I  think  it  is  totally  unpredictable 
lat  form  the  constitutional  litigation  that  is  inevitable  from  this 
oposed  amendment  will  take  and  what  the  outcomes  of  it  will  be. 
hatever  they  are,  they  will  be  disruptive  of  the  revenue  and  ap- 
opriations  processes  that  are  set  forth  in  the  Constitution  now. 
Now,  Missouri  v.  Jenkins  certainly  suggested  that  at  least  when 
is  necessary  to  remedy  a  violation  of  the  equal  protection  clause 

the  14th  amendment  that  cannot  be  remedied  in  another  way, 
at  it  is  within  the  power  of  the  Federal  courts  in  effect — in  effect 

require  both  the  State  and  the  city  of  Kansas  City,  in  that  case, 

raise  revenues.  And  the  only  way  that  they  could  raise  revenues 
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is  by  raising  taxes,  even  though  the  court  was  reluctant  to  say  that 
the  district  court  could  order  a  tax  raise. 

Now,  the  transfer  of  that,  Mr.  Chairman,  to  the  provisions  of  this 
proposed  budget  amendment  and  the  fit  that  that  problem  would 
have  with  the  other  constitutional  provisions  in  article  I  section  7 
and  elsewhere  that  you  have  referred  to,  including  the  first  sen- 
tence of  article  I,  is  difficult  for  me  to  predict. 

But  whatever  it  is,  the  courts  are  going  to  be  stuck  with  their 
unhappy  duty  of  saying  what  the  law  is  and  of  seeing  to  it  that  as 
it  was  established  early  in  the  19th  century  the  constitutional  com- 
mands are  treated  as  law  and  are  enforced  by  the  courts  like  any 
other  law. 

Exactly  what  form  that  will  take  I  hesitate  to  try  to  predict.  As 
a  constitutional  law  teacher,  it  would  be  fascinating  to  me  to  play 
with.  As  a  matter  of  the  fiscal  management  of  the  country,  it  is  a 
disaster. 

Chairman  Byrd.  Well,  you  have  been  kind  enough  to  come  here 
today  at  considerable  inconvenience  to  yourself.  It  was  an  imposi- 
tion on  your  time.  And  as  you  go  away  now,  do  you  go  away  feeling 
a  little  better,  or  do  you  feel  a  little  more  concerned  than  when  you 
came  here  in  view  of  the  fact  that,  as  I  have  to  say,  so  many  of 
our  Members  promised  during  a  campaign  that  they  would  vote  for 
a  balanced  budget  in  the  Constitution,  and  they  are  then  caught 
on  that  meat  hook.  See,  I  am  an  old  meat  cutter.  A  meat  hook — 
they  are  caught  on  it.  They  have  promised  unwittingly,  without 
much  forethought  in  all  likelihood,  to  vote  for  such  an  amendment. 

And  then  there  are  those  Senators  who  think  that  the  Constitu- 
tion should  lean  in  the  direction  of  the  executive.  Is  that  not  a  little 
difficult  for  you  to  comprehend?  That  we  should  lean  toward  giving 
the  executive  more  power? 

And  there  are  those  who  quite  willingly  would  shift  the  power  of 
the  purse.  They  have  so  indicated  by  their  votes  heretofore — shift 
the  power  of  the  purse  to  the  executive,  whether  through  a  line- 
item  veto  or  whether  it  is  by  enhanced  recisions,  or  whatever. 

As  a  distinguished  teacher,  professor  on  constitutional  law,  as 
you  leave  here  today  how  do  you  feel  about  the  future  should  this 
amendment  be  adopted?  You  have  so  eloquently  spoken  on  it  and 
pointed  to  many  of  the  pitfalls  in  its  adoption. 

And  as  you  say  today,  as  a  Constitution  scholar,  you  would  find 
it  quite  fascinating  to  sit  down  and  really  probe  this  amendment 
and  discuss  the  possibilities  and  the  potential  for  mischief  and 
harm  in  it. 

I  will  give  you  the  last  words.  How  do  you  leave  here  this  after- 
noon, with  what  feelings? 

Mr.  Marshall.  Senator  Byrd,  I  think  that  this  proposed  amend- 
ment is,  quite  frankly,  the  most  troublesome  proposal  that  I  have 
seen  come  up  in  Congress  and  be  treated  seriously  since  my  profes- 
sional career  started,  which  is  more  than  40  years  ago. 

There  is  nothing  that  I  have  seen  since  I  have  taught  or  while 
I  was  in  Government  myself  or  I  was  in  other  parts  of  my  career 
that  to  me  was  as  troubling  as  this  amendment  because  I  think  it 
has  in  it  the  seeds  of  the  destruction  not  just  of  constitutional  prin- 
ciples, but  of  the  machinery  of  the  Federal  Government  so  that  it 
will  break  down  and  stop  working. 
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Now,  it  has  worked  for  over  200  years.  It  has  worked  despite  the 
LCt  that  there  have  been  periods  of  growing  Federal  debt  and  defi- 
ts.  I  think  it  can  still  work,  but  I  think  that  this  amendment  is, 
3  I  said  the  last  time,  the  only  word  I  could  use  about  it  is  that 
would  be  disastrous  for  the  way  that  this  Government  works,  in 
LCt,  and  should  work  and  was  intended  from  the  beginning  to 
ork  under  the  provisions  of  the  Constitution,  which  is  unique  in 
orld  history  and  in  the  history  of  nations  for  being  a  workable 
ovemment.  Senator,  as  you  mentioned  the  title  of  a  book  that  I 
ad  a  few  years  ago. 

Chairman  Byrd.  Well,  thank  you,  Professor  Marshall.  I  will  not 
ly  any  more.  I  said  you  would  have  the  last  word.  As  I  said  to 
rofessor  Sullivan,  I  will  not  forget  you.  And  I  go  away  slightly  en- 
)uraged  because  of  what  you  and  the  others  have  contributed  to 
lis  debate. 

Thank  you  very,  very  much. 

The  committee  will  meet  tomorrow  morning  at  10  a.m.,  and  we 
ill  have  a  panel  of  economists  before  the  committee.  Henry  Aaron, 
rookings  Institution;  Edward  Regan  of  the  Jerome  Levy  Econom- 
s  Institute;  Max  Sawicky,  Economic  Policy  Institute;  Herbert 
tein,  American  Enterprise  Institute;  and  then  there  will  be  a 
'eak  for  lunch. 

Then  some  very  well  known  and  distinguished  commentators  on 
le  budget  process  and  the  institution.  Stanley  Collender,  Price 
'^aterhouse;  Louis  Fischer,  Congressional  Research  Service;  Kor- 
an Omstein,  American  Enterprise  Institute;  Alan  Schick,  Univer- 
ty  of  Maryland;  and  then  one  of  our  old  and  very  dear  friends, 
former  Senator  from  the  State  of  Missouri — and  we  have  been 
liking  a  good  bit  about  Missouri  today,  referring  to  Missouri  v. 
3nkins — former  Senator  Thomas  Eagleton. 

Then  on  Friday  from  10  a.m.  to  12  noon.  Senator  Paul  Simon  and 
;her  proponents  will  appear  here  to  make  their  case  before  this 
)mmittee,  and  we  will  be  proud  to  have  them.  We  look  forward  to 
lat. 
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Thank  you  all  again. 

The  committee  is  recessed  until  tomorrow  morning  at  10  a.m.. 
[Whereupon,  at  4:05  p.m.,  Wednesday,  February  16,  the  commit- 
e  was  recessed,  to  reconvene  at  10  a.m.,  Thursday,  February  17.] 
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THURSDAY,  FEBRUARY  17,  1994 

U.S.  Senate, 
Committee  on  Appropriations, 

Washington,  DC. 

The  committee  met  at  10:10  a.m.,  in  room  SD-192,  Dirksen  Sen- 
:e  Office  Building,  Hon.  Robert  C.  Byrd  (chairman)  presiding. 
Present:  Senator  Byrd. 

NONDEPARTMENTAL  WITNESSES 

PATEMENT    OF    HENRY    AARON,    PH.D.,    DIRECTOR    OF    ECONOMIC 
STUDIES  PROGRAM,  THE  BROOKINGS  INSTITUTION 

OPENING  STATEMENT  OF  SENATOR  BYRD 

Chairman  Byrd.  The  committee  will  come  to  order. 
This  morning,  the  committee  begins  its  third  day  of  hearings  on 
snator  Joint  Resolution  41,  the  balanced  budget  constitutional 
Tiendment. 

Thus  far,  we  have  had  an  ambitious  schedule,  hearing  from  five 
embers  of  the  President's  Cabinet,  two  former  Cabinet  members, 
id  five  professors  of  constitutional  law.  By  any  measure,  this  has 
ien  a  brilliant,  distinguished,  and  illustrious  group  of  individuals, 
am  confident,  however,  that  we  will  match  that  brilliance  as  we 
2ar  from  nine  additional  witnesses  today. 

In  my  opening  statement  yesterday,  I  noted  that  the  fundamen- 
l1  question  we  should  be  focusing  on  is  whether  or  not  amending 
le  Constitution  is  the  proper  way  of  achieving  the  goal  of  balanced 
adget  deficits — let  me  say  that  again — the  proper  way  of  achieving 
le  goal  of  reducing  budget  deficits,  a  goal  shared  by  every  Member 
'  the  Senate. 

This  is,  at  its  heart,  a  question  about  the  organic  law  of  this  Na- 
on.  But  that  view  does  not  mean  that  any  of  the  other  issues  that 
irround  this  amendment  should  go  unexamined.  Clearly,  they 
lould  not  and  they  cannot. 

Questions  about  the  amendment's  effect  on  our  Nation's  econ- 
Tiy,  the  pragmatic  impact  on  the  lives  of  every  American  citizen, 
nd  the  likely  consequences  on  the  institution  of  the  legislative 
ranch  itself  cannot  be  ignored. 

Therefore,  we  will  begin  today's  session  with  a  panel  of  four  dis- 
nguish  economists,  who  will  provide  insight  into  the  significance 
!"  a  balanced  budget  amendment  on  the  American  economy.  What, 
»r  example,  are  the  long-term  repercussions  on  the  Nation's  ability 
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to  invest  in  its  future  and  the  future  of  our  children  under  a  bal- 
anced budget  amendment?  What  is  the  impact  on  job  creation  of 
the  $600  billion  in  deficit  reduction  needed  to  achieve  balance? 
How  would  the  Federal  Government  respond  to  future  recessions  if 
we  were  required  to  have  an  annually  balanced  budget?  And  that 
is  what  Senate  Joint  Resolution  41  not  only  requires,  but  says  we 
shall  have. 

Obviously,  each  of  these  is  a  question  that  deserves  our  thought- 
ful consideration. 

This  afternoon,  we  will  turn  our  attention  to  the  fallout  of  a  bal- 
anced budget  amendment  on  the  budget  process  and  on  the  institu- 
tion of  Congress.  I  note  with  some  irony  that  those  who  advocate 
the  balanced  budget  amendment  on  the  grounds  that  we  need  a 
process  fix  have  yet  to  provide  the  American  people  with  a  better 
alternative  to  the  present  budget  process. 

Indeed,  in  section  6  of  the  amendment,  we  are  told  that  Congress 
shall  implement  the  balance  requirement  with  a  legislative  process 
that  may  rely  on  estimates  of  outlays  and  receipts.  But,  as  we  all 
know,  those  estimates  are  the  Achilles  heel  of  our  current  process 
and  they  would  remain  so  in  any  future  process  that  we  could  de- 
vise. 

In  effect,  then,  the  sponsors  of  this  amendment  are  telling  us  to 
go  out  and  build  a  better  mousetrap,  while  all  the  while  they  know 
that  that  is  an  impossibility. 

Furthermore,  we  cannot  escape  the  ramifications  of  a  balanced 
budget  amendment  on  the  institution  itself,  the  legislative  branch, 
the  only  branch  of  Government  that  is  really  directly  accountable 
to  all  of  the  people. 

This  amendment,  with  its  supermajority  voting  requirements, 
raises  serious  questions  about  the  ramifications  of 
constitutionalizing  parliamentary  procedure.  Should  we  be  putting 
the  rules  of  the  Senate  and  the  House  in  the  Constitution?  What 
will  be  the  impact  on  the  institution  of  suddenly  giving  a  minority 
of  either  body  the  power  to  thwart  the  will  of  the  majority  in  such 
far-reaching  questions  as  are  involved  in  this  proposed  amend- 
ment? 

These  questions  cannot  be  overlooked.  To  help  us  in  our  quest  for 
answers  to  these  important  matters,  we  will,  as  I  noted  earlier, 
hear  from  nine  individuals,  all  uniquely  qualified  in  their  respec- 
tive fields  of  expertise. 

Now,  joining  us  this  morning,  is  Dr.  Henry  Aaron,  a.  long-time 
senior  fellow  at  the  Brookings  Institution,  and  currently  director  of 
the  Economic  Studies  Program  there.  In  addition  to  his  long  asso- 
ciation with  the  Brookings  Institution,  Dr.  Aaron,  who  holds  a 
Ph.D.  from  Harvard  University,  spent  more  than  20  years  on  the 
economics  faculty  at  the  University  of  Maryland.  And  we  are  very 
pleased  to  have  Dr.  Aaron  with  us. 

We  are  also  pleased  to  have  Edward  V.  Regan  testifying  today. 
For  14  years,  beginning  in  the  late  1970's,  Mr.  Regan  was  the  New 
York  State  comptroller.  Prior  to  that  time,  he  served  a  number  of 
years  in  local  government,  first  as  a  city  councilman  in  Buffalo, 
NY,  and,  subsequently,  as  Erie  County  executive.  Today,  Mr. 
Regan  is  the  president  of  the  Jerome  Levy  Economics  Institute  of 
Bard  College. 
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Mr.  Regan,  we  look  forward  to  your  testimony. 
Also  appearing  before  the  committee  is  Dr.  Max  Sawicky,  an 
^onomist  at  the  Economic  Policy  Institute.  Dr.  Sawicky  holds  a 
h.D.  from  the  University  of  Maryland  and  previously  worked  in 
le  Office  of  State  and  Local  Finance  at  the  U.S.  Treasury  Depart- 
lent,  and  the  Advisory  Commission  on  Intergovernmental  Rela- 
ons.  Among  the  publications  that  he  has  authored  at  EPI  are 
rhe  Roots  of  the  Public  Sector  Fiscal  Crisis"  and  "Deficit  Reduc- 
on  for  Growth  and  Fairness." 
And  so,  we  are  pleased  to  welcome  Dr.  Sawicky. 
And  fourth  on  the  panel  is  Dr.  Herbert  Stein.  Dr.  Stein  first 
ime  to  Washington  in  the  late  1930's.  That  was  before  most  of  you 
jople  back  there  in  the  room  discovered  America.  [Laughter.] 
So,  Dr.  Stein  and  I  have  some  things  in  common.  I  expect  I  dis- 
(vered  America  probably  a  little  before  he  did. 
Dr.  Stein  has  enjoyed  a  most  distinguished  career  ever  since.  A 
ember  of  the  President's  Council  of  Economic  Advisors  during  the 
ixon  administration,  Dr.  Stein  served  as  chairman  of  the  Council 
om  1972  to  1974.  Today,  Dr.  Stein  is  associated  with  the  Amer- 
an  Enterprise  Institute.  Dr.  Stein  has  testified  before  this  com- 
ittee  before,  sharing  with  us  his  wisdom  and  insights.  And  we 
ok  forward  to  his  testimony  today. 

And  so,  we  welcome  Dr.  Stein  back  before  the  committee  this 
orning. 

Why  do  we  not  begin  to  our  left  with  Dr.  Aaron,  please. 
Dr.  Aaron.  Thank  you  very  much.  Senator  Byrd. 
In  my  remarks,  I  am  going  to  pick  up  on  a  number  of  the  themes 
lat  you  enunciated  during  your  opening  statement. 
I  think  it  is  important  to  recognize  that  the  Founding  Fathers 
ade  it  a  difficult  process  to  amend  our  Constitution — the  process 
difficult  and  slow.  They  did  so  because  of  the  fundamental  im- 
)rtance  of  the  broad  rules  under  which  we  operate. 
Chairman  Byrd.  Dr.  Aaron,  would  you  mind  moving  your  micro- 
lone  a  little  closer  to  yourself? 
Dr.  Aaron.  Not  at  all. 
Chairman  Byrd.  Thank  you. 

Dr.  Aaron.  As  a  result  of  those  procedures,  mistakes  are  very 
ird  to  undo.  And,  in  my  view.  Senate  Joint  Resolution  41  is  quite 
cely  to  produce  endless  and  subtle  mischief  and  would  be  a  his- 
ric  blunder. 

I  am  going  to  outline  three  broad  categories  of  reasons  why  I  be- 
5ve  that  to  be  the  case.  But  I  would  like  to  begin  at  the  outset 
r  emphasizing  that  when  it  comes  to  deficit  reduction,  I  would 
■obably  be  classified  as  a  hawk — perhaps  the  hawkiest  on  this 
oup.  I  believe  it  important  to  reduce  the  deficit  as  rapidly  as  the 
onomy  can  sustain  for  purposes  of  promoting  long-run  economic 
owth,  shifting  resources  from  public  consumption  to  either  public 
private  investment  here  or  abroad. 

Moreover,  I  think  it  is  feasible  for  us  to  do  so  on  a  timetable  not 
?nificantly  slower  than  that  called  for  in  the  balanced  budget 
nendment.  And,  to  put  frosting  on  the  cake,  I  would  even  go  be- 
ind  that  point  to  try  to  achieve  a  long-run  surplus  in  the  budget 
help  build  up  the  capital  stock  to  support  the  needs  of  the  baby 
•om  generation  when  it  retires. 
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Despite  these  views,  I  oppose  Senate  Joint  Resolution  41  for 
three  broad  reasons.  The  first  reason  relates,  as  you  pointed  out, 
to  the  internal  governance  of  Congress.  The  balanced  budget 
amendment  would  dramatically  increase  the  power  of  a  determined 
minority  of  Members  of  either  House  not  just  to  restrict  the  scope 
of  Government,  but  even  to  expand  their  favorite  programs. 

More  broadly,  the  amendment  would  transform  political  power 
within  Congress  in  ways  that  I  do  not  think  anyone  can  fully  an- 
ticipate. Tax  increases,  but  not  spending  cuts,  would  require  sup- 
port of  a  majority  of  the  total  membership  of  each  House. 

Minorities  of  Members  would  enjoy  increased  leverage  to  force 
majorities  to  accept  legislative  proposals  as  a  condition  to  support 
measures  to  comply  with  the  budget  amendment  requirements. 

Thinking  back  to  the  conditions  of  the  1982  recession,  it  is  cer- 
tain that  a  minority  of  Members  would  have  been  in  a  much 
strengthened  position — 40  percent  of  either  House  could  have 
forced  a  majority  to  support  any  particular  tax  or  spending  change, 
increase  or  decrease,  as  a  condition  for  supporting  the  waiver  of  the 
balanced  budget  requirement,  something  that  would  have  been  im- 
perative and  was  imperative  in  those  economic  conditions. 

Placing  such  power  in  the  hands  of  a  determined  minority  is,  I 
believe,  surely  bad  policy. 

This  kind  of  a  rule,  which  places  so  much  power  in  the  hands  of 
a  minority  is,  I  believe,  a  recipe  for  perpetuating,  not  for  breaking, 
gridlock.  It  is  a  mechanism  by  which  small  groups  can  obstruct  the 
action  of  the  Congress  as  a  whole. 

So,  although  I  believe  that  it  is  important  to  reduce  the  deficit, 
I  believe  that  the  damage  that  these  procedural  changes  could 
wreak  would  far  outweigh  the  economic  gains — any  economic 
gains — that  might  follow.  And,  as  you  pointed  out,  none  might  in- 
deed follow  because  of  the  dependence  on  estimates,  which  can  be 
finagled. 

My  colleague,  Charles  Schultze,  at  Brookings,  once  commented 
that  the  deficit  is  not  the  wolf  at  the  door,  it  is  not  a  pussycat  on 
the  hearth,  but  it  is  termites  in  the  woodwork.  And  I  would  argue 
that  one  does  not  burn  down  the  house  to  eliminate  the  termites. 

The  second  point  that  I  would — the  second  reason  for  opposing 
the  balanced  budget  amendment  is  that  I  think  it  is  a  recipe  for 
bad  and  intrusive  Government  policies  that  both  conservatives  and 
liberals  alike  should  deplore  and  try  to  avoid.  The  concepts  essen- 
tial to  the  operation  of  the  amendment  are  poorly  defined  and, 
moreover,  they  are  incapable  of  being  well  defined. 

My  point  is  a  simple  one.  Members  of  Congress,  elected  officials, 
in  general,  are  elected  because  they  want  to  do  things.  They  want 
to  accomplish  some  kind  of  public  objective.  In  pursuing  those  ob- 
jectives, they  have  available  to  them  a  variety  of  devices.  They  can 
use  direct  expenditures,  loans,  loan  guarantees,  regulations,  tax  in- 
centives. 

My  point  is  a  simple  one.  Senate  Joint  Resolution  41  would  not 
reduce  the  proclivity  of  elected  officials  to  promote  their  favorite 
public  objectives,  it  would  simply  penalize  two  particular  ways  of 
doing  so— direct  expenditures  and  taxation.  S.J.  Res.  41  makes  no 
reference  at  all  to  loans,  to  loan  guarantees,  to  regulations,  to  tax 
incentives  that  do  not  materially  affect  revenue,  or  other  devices 
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that  policjrmakers  use  to  leverage  private  or  State  government 
spending. 

It  would,  therefore,  encourage  Federal  officials  to  use  regula- 
tions, loan  guarantees  and  loans,  even  when  direct  expenditures 
make  more  sense.  It  does  not  contain  any  definition  at  all  of  what 
constitutes  a  loan  or  a  loan  guarantee  or  a  regulation,  or  what  ac- 
counting rules  should  govern  them.  Thus,  would-be  legislators 
would,  I  think,  go  to  very  considerable  lengths  to  cast  their  propos- 
als so  that  they  would  escape  the  procedural  hurdles  raised  by  S.J. 
Res.  41. 

As  an  example,  I  ask  everybody  to  consider  the  recent  debate 
about  whether  the  mandated  premiums  under  President  Clinton's 
health  insurance  proposal  should  be  treated  as  revenues  of  govern- 
ment or  not.  I  believe  that  this  debate  illustrates  the  difficulties 
and  problems  that  the  procedural  changes  in  this  amendment 
would  require. 

Congress  and  the  President  have  been  engaged  in  what  I  regard 
as  an  unseemly  effort  to  influence  how  the  Congressional  Budget 
Office  will  classify  mandatory  payments  for  health  care — whether 
they  should  be  on-  or  off-budget. 

If  spending  limits  bind  or  the  full  membership  of  both  Houses 
cannot  be  assembled  to  raise  taxes  to  pay  for  some  expenditure 
that  happens  to  be  desired  by  a  majority  of  those  who  happen  to 
be  present  and  voting.  Members  are  going  to  be  driven  to  use  other 
devices  that  would  be  at  hand  for  promoting  objectives. 

Just  as  an  example — a  few  examples — if  you  wanted  to  make 
room  for  Government  spending,  why  not  cut  Federal  unemploy- 
ment insurance  benefits  and  require  that  employers  who  failed  to 
purchase  privately  financed  unemployment  insurance  pay  higher 
income  or  payroll  taxes  than  they  now  pay? 

If  Federal  health  care  spending  is  growing  too  fast,  why  not 
threaten  to  cut  Medicare  payments  in  half  to  hospitals  in  States 
that  do  not  agree  to  pick  up  a  fixed  share  of  Medicare  costs?  Such 
a  procedure  would  not  be  a  tax,  but  it  would  effectively  force  hos- 
pitals to  increase  charges  to  private  payors  and  to  State  payors  as 
well. 

Why  not  simply  use  the  interstate  commerce  clause  to  require 
business  to  assume  other  costs  now  covered  by  the  Federal  Govern- 
ment? 

Returning  to  the  debate  over  the  health  care  plan,  I  want  to  em- 
phasize that  I  think  there  are  very  important  issues  at  stake  in  the 
President's  health  debate:  Should  coverage  be  voluntary  or  manda- 
tory? If  it  is  mandatory,  who  should  pay  for  it?  Should  it  be  govern- 
ment, through  taxes;  business,  through  premiums;  or  individuals, 
through  premiums?  What  benefits  should  be  provided?  What  sorts 
of  controls  should  be  put  in  place  to  control  the  growth  of  spending? 

That  is  not  the  debate  we  have  been  having  lately.  At  least  we 
have  been  diverted  significantly  from  it  by  the  question  of  whether 
this  program,  which  would  be  the  same,  whether  it  is  classified  as 
on-  or  off-budget,  will  be  classified  as  on-  or  off-budget. 

In  short,  we  are  being  diverted  from  important  matters  of  sub- 
stance to  formalisms. 

The  third  reason  why  I  believe  that  Senate  Joint  Resolution  41 
would  be  dangerous  for  the  economy  is  the  requirement  that  only 
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in  the  event  of  war  would  it  be  possible  to  waive  the  three-fifths 
majority  necessary  for  having  an  unbalanced  budget.  That  require- 
ment is  not  waived  if  the  economy  slides  into  recession,  or  even 
into  depression. 

Now,  one  does  not  need  to  be  a  primitive  Keynesian  of  the  kind 
who  were  more  numerous  back  when  you  discovered  America,  and 
Mr.  Stein  did  as  well,  to  believe  that  a  requirement  of  forcing  tax 
increases  or  spending  cuts  during  an  economic  slowdown  would  be 
exceedingly  damaging.  Yet,  the  need  to  mobilize  a  three-fifths  ma- 
jority, not  just  in  the  Senate  but  in  the  House  as  well,  heightens 
the  possibility  that  such  policies  would  result  because  of  the  inca- 
pacity to  mobilize  the  necessary  supermajority  in  both  houses. 

PREPARED  STATEMENT 

In  short,  and  as  my  last  remark,  I  will  say  if  one  is  interested 
in  maintaining  a  stable  economy,  apart  from  tying  the  hands  of  the 
Federal  Reserve  System  to  politically  mandated  rules,  I  can  think 
of  few  policies  better  calculated  to  turn  economic  shocks  into  major 
calamities  than  a  balanced  budget  requirement. 

Thank  you. 

[The  statement  follows:] 

Statement  of  Henry  J.  Aaron 

Thank  you  very  much  for  inviting  me  to  testify  on  S.J.  Res.  41,  which  proposes 
an  amendment  to  the  Constitution  relating  to  a  federal  balanced  budget. 

Amendments  to  the  fundamental  rules  under  which  our  nation  operates  should 
never  be  undertaken  lightly.  That  is  why  the  founding  fathers  made  the  process  of 
amendment  difficult  and  slow.  Mistakes  are  very  hard  to  undo.  And,  in  my  view, 
ratification,  of  S.J.  Res.  41  is  quite  likely  to  produce  endless  and  subtle  mischief 
It  would  be  a  historic  blunder. 

I  want  to  make  clear  at  the  outset  that  my  opposition  to  S.J.  Res.  41  is  not  based 
on  the  infeasibility  of  balancing  the  budget.  Quite  the  contrary.  Eliminating  the  def- 
icit is  important  for  severed  reasons  and  the  job  can  be  done,  as  recent  legislation 
clearly  demonstrates. 
— Eliminating  the  deficit  is  important  because  the  deficit  reduces  long-run  eco- 
nomic growth.  The  deficit  diverts  private  saving  from  productive  investments  at 
home  and  abroad  to  the  finance  of  current  public  consumption.  It  thus  retards 
the  growth  of  U.S.-owned  wealth  and  slows  future  increase  in  incomes  of  Ameri- 
cans. It  is  a  slow  toxin,  not  a  quick  poison;  not  deadly,  but  debilitating.  The  way 
to  deal  with  it  is  through  some  combination  of  spending  cuts  and  tax  increases. 
Congress  took  several  good-sized  steps  toward  eliminating  the  deficit  in  1990 
and  1993,  but  more  steps  are  needed  to  reach  the  goal. 
— Eliminating  the  deficit  is  economically  manageable  because  the  contractionary 
effects  of  the  combination  of  tax  increases  and  spending  cuts  necessary  to  reach 
the  target  by  2001 — about  $35  billion  annually,  or  0.4  percent  of  GDP — can  be 
offset  by  appropriate  monetary  policy.  In  short,  budget  policy  can  now  contrib- 
ute to  long-run  economic  growth  without  risking  short-run  economic  slowdown. 
In  my  view,  the  ultimate  goal  of  budget  policy  should  go  beyond  balance  to 
achieve  an  actual  surplus.  By  running  a  surplus  approximately  equal  to  the  social 
security  trust  fund  surplus,  the  federal  government  can  help  raise  real  investment 
and  build  up  the  U.S.  capital  stock,  thereby  increasing  the  production  capacity  of 
the  U.S.  economy  enough  to  pay  for  the  added  costs  of  retirement  benefits  for  the 
baby-boom  generation.  Reaching  this  target  will  take  a  bit  more  time  than  reaching 
balance,  of  course. 


S.J.  Res.  41  would  increase  the  power  of  a  determined  minority  not  just  to  restrict 
the  scope  of  government,  but  also  to  expand  their  favorite  programs.  More  broadly, 
the  proposed  amendment  would  transform  political  power  within  Congress  in  ways 
that  I  do  not  think  anyone  can  fully  anticipate.  Tax  increases,  but  not  spending 
cuts,  would  require  support  of  a  majority  of  the  total  membership  of  each  house; 
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that  amounts  to  a  super-majority  of  those  present.  Minorities  would  enjoy  increased 
leverage  to  force  majorities  to  accept  legislative  proposals  as  a  condition  to  support 
measures  to  comply  with  the  budget  requirements. 

In  the  conditions  of  the  1982  recession  and  large  deficits  induced  by  a  slowdown 
in  the  economy,  a  determined  40  percent  of  either  house  could  force  the  majority 
to  support  any  particular  tax  or  spending  change  (increase  or  decrease)  as  a  condi- 
tion for  supporting  the  waiver  of  the  balanced  budget  requirements.  Placing  such 
power  in  the  hands  of  determined  minorities  is  surely  bad  policy. 

Should  some  future  Congress  begin  the  year  with  the  prospect  of  a  fiscal  deficit, 
any  40  percent  of  either  house  of  Congress  could  force  the  majority  to  accept  any 
legislative  proposal  about  which  it  feels  sufficiently  strongly  or  threaten  a  stoppage 
of  Congressional  business.  In  short,  not  only  would  this  amendment  extend  the 
range  and  application  of  the  filibuster  in  the  Senate;  it  would  effectively  bring  the 
mixed  blessings  of  the  filibuster  to  the  House  of  Representatives. 

These  problems  are  sufficient  to  make  it  exceedingly  difficult  for  me  to  under- 
stand why  any  Senator  would  support  such  a  proposal.  The  finistration  and  concern 
members  feel  with  the  deficit  is  easily  understood.  Congress  has  had  great  difficulty 
in  grappling  with  the  deficit.  But  in  the  past  four  years,  Congress  has  enacted  two 
major  deficit  reduction  programs.  As  a  result  the  deficit  is  coming  down.  The  job 
is  not  done  and  the  remaining  tasks  will  force  some  nasty  choices  on  elected  offi- 
cials. But  we  know  now  that  in  collaboration  writh  a  cooperative  president  Congress 
can  cut  the  deficit.  My  colleague,  Charles  Schultze,  once  commented  that  the  deficit 
is  not  the  wolf  at  the  door  (i.e.  a  quick  poison),  not  the  pussy  cat  on  the  hearth  (i.e. 
innocuous),  but  termites  in  the  woodwork  (i.e.  a  slow  toxin).  One  does  not  bum 
down  the  house  to  eliminate  termites. 

II 

S.J.  Res.  41  suffers  from  numerous  shortcomings  that,  in  combination,  render  it 
an  exceedingly  dangerous  proposal  capable  of  inflicting  far  more  harm  on  the  politi- 
cal and  economic  life  of  the  United  States  than  would  result  from  the  admittedly 
deplorable  effects  of  continued  federal  government  deficits. 

— S.J.  Res.  41  is  a  recipe  for  bad  and  intrusive  government  policies  that  conserv- 
atives and  liberals  alike  should  deplore.  The  concepts  essential  to  operation  of 
the  proposed  amendment  are  poorly  defined  and  incapable  of  being  well-defined. 

The  President  and  Congress  routinely  try  to  achieve  different  kinds  of  objectives. 
They  legislate  pensions  for  the  elderly,  benefits  for  the  unemployed,  education  for 
the  disadvantaged,  outlays  for  national  defense,  support  for  scientific  research,  and 
a  host  of  other  public  purposes.  In  pursuing  these  objectives,  they  use  a  variety  of 
devices:  direct  expenditures,  loans,  loan  guarantees,  and  regulations.  They  use  di- 
rect expenditures  in  various  ways:  to  pay  directly  for  goods  and  services  and  to  in- 
duce others  to  pay  for  goods  and  services  through  matching  grants  of  various  kinds. 
Similarly,  taxes  can  be  foregone  to  induce  private  spending. 

My  point  is  a  simple  one.  S.J.  Res.  41  would  not  reduce  the  proclivities  of  elected 
officials  to  promote  their  favorite  public  objectives.  It  would  simply  penalize  two 
forms  of  doing  so — direct  expenditxires  and  taxation.  S.J.  Res.  41  makes  no  reference 
to  loans,  loan  guarantees,  regulations,  tax  incentives,  or  other  devices  by  which  fed- 
eral policy  makers  leverage  private  spending.  It  would  therefore  encourage  elected 
officials  to  use  regulations,  loan  guarantees,  and  loans  even  when  direct  expendi- 
tures make  more  sense.  It  does  not  contain  any  definition  of  what  constitutes  a  loan 
or  a  loan  guarantee  or  a  regulation  or  what  accounting  rules  should  govern  them. 
Thus,  would-be  legislators  would  go  to  considerable  length  to  cast  their  proposals 
in  ways  that  would  escape  the  procedural  hurdles  that  would  be  raised  by  S.J.  Res. 
41.  Debates  about  what  is  an  expenditure  or  a  tax  will  become  pervasive  in  legisla- 
tive deliberation. 

The  recent  debate  over  whether  the  mandated  private  premiums  called  for  in 
President  Clinton's  proposal  to  reform  health  care  financing  are  or  are  not  govern- 
ment revenues  should  chill  supporters  of  the  balanced  budget  amendment  and  warn 
everyone  of  the  mischief  their  proposal  could  wreak.  Congressional  leadership  and 
the  president  have  been  engaged  in  unseemly  efforts  to  influence  how  the  Congres- 
sional Budget  Office  will  classify  the  mandatory  payments  for  health  care  required 
of  employers  by  the  president's  plan.  Budgetary  classification  is  of  some  significance. 
It  is  quite  proper  for  the  Congressional  Budget  Office  and  the  Office  of  Management 
and  Budget  to  be  concerned  about  it.  But  the  question  of  whether  or  not  mandated 
premiums  should  or  should  not  be  recorded  as  public  revenues  is  trivial  by  compari- 
son with  the  central  issues  of  health  care  reform: 

— whether  coverage  should  be  mandatory; 
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— whether,  if  it  is  mandatory,  coverage  should  be  provided  by  government,  by 

businesses,  or  by  individuals; 
— what  benefits  should  be  provided; 

— what  sorts  of  controls  should  be  put  in  place  to  control  the  growth  of  spending. 
These  issues  and  many  other  matters  of  substantive  legislation  in  the  health  pro- 
posal are  important.  How  they  are  decided  will  affect  the  lives  of  tens  of  millions 
of  people  and  the  expenditures  of  tens  of  billions  of  dollars.  But  they  have  been 
shouldered  aside  by  a  debate  on  whether  some  government  accountant  records  em- 
ployer payments  for  health  care  in  the  nation's  public  or  private  accounts.  Right 
now,  the  debate  about  whether  mandated  premiums  are  or  are  not  government  reve- 
nues is  confined  to  the  realm  of  political  public  relations.  But  with  the  balanced 
budget  amendment,  it  would  become  the  centerpiece  of  the  debate. 

Great  imagination  is  not  required  to  picture  the  consequences  of  S.J.  Res.  41.  The 
sort  of  debate  that  has  infected  the  health  care  debate  will  contaminate  virtually 
every  Congressional  discussion.  The  same  energy  that  supporters  of  proposed  legis- 
lation now  devote  to  designing  their  proposals  so  that  the  Congressional  Budget  Of- 
fice will  "score"  them  favorably  will  be  devoted  to  fashioning  proposals  so  that  they 
escape  the  procedural  hurdles  of  the  balanced  budget  amendment.  The  last  thing 
that  Congress  should  do  is  to  support  procedural  changes  that  will  cause  it  to  spend 
its  time  in  self-debasing  triviality. 

If  spending  limits  bind  or  a  mtgority  of  the  fiill  membership  of  both  Houses  cannot 
be  assembled  to  raise  taxes  to  pay  for  some  expenditure  desired  by  a  mtyority  of 
those  present  and  voting,  members  will  be  driven  to  use  other  devices  or  resort  to 
ruses  to  make  fiscal  room  for  what  they  want  to  do. 
— To  make  room  for  new  government  spending,  for  example,  why  not  cut  unem- 
plojmient  insurance  benefits  and  require  that  employers  who  fail  to  purchase 
privately  financed  unemployment  insurance  pay  higher  income  or  payroll  taxes 
than  they  now  pay? 
— If  federal  healtn  care  spending  is  growing  too  fast,  why  not  threaten  to  halve 
medicare  reimbursements  to  hospitals  in  states  that  do  not  pick  up  a  fixed 
share  of  medicare  costs?  Such  a  procedure  would  not  be  a  tax,  out  it  would  ef- 
fectively force  hospitals  to  increase  charges  on  private  payers  enough  to  recover 
lost  medicare  reimbursements. 
— Why  not  simply  use  the  interstate  commerce  clause  to  require  private  business 

to  assume  other  costs  now  covered  through  federal  programs? 
Sometimes  regulations,  mandates  of  private  or  state  spending,  loans,  or  loan  guar- 
antees are  the  best  instruments  to  achieve  public  purposes.  Sometimes  they  are  not. 
The  balanced  budget  amendment  would  heighten  incentives  to  use  them  even  when 
direct  spending  or  taxes  are  demonstrably  superior.  Legislators  anxious  to  serve 
their  constituents  of  the  nation  will  ask  themselves  why  they  should  force  them- 
selves to  marshall  three-fifths  of  both  houses  to  raise  spending  when  a  simple  ma- 
jority of  those  present  and  voting  suffices  for  a  regulation,  mandate,  loan,  or  guaran- 
tee? 

Ill 

S.J.  Res.  41  contains  no  safety-valve  at  all  for  economic  conditions  short  of  a 
three-fifths  majority.  The  requirement  of  a  balanced  budget  is  waived  if  war  is  de- 
clared. But  it  is  not  waived  if  the  economy  slides  into  recession  or  even  depression. 
One  does  not  need  to  be  a  primitive  Ke3mesian  to  believe  that  a  requirement  forcing 
tax  increases  or  spending  cuts  during  economic  slowdown  could  be  catastrophic.  Yet 
the  need  to  mobilize  a  three-fifths  majority,  not  just  in  the  Senate  but  in  the  House 
of  Representatives  as  well,  heightens  the  possibility  that  such  policies  would  result 
because  of  incapacity  to  mobilize  the  necessary  super-majority  in  both  houses. 

Along  with  most  other  economists  today,  I  oppose  efforts  by  the  executive  or  legis- 
lative branches  to  rely  on  tax  or  spending  changes  to  influence  the  short  run  course 
of  economic  activity.  The  Federal  Reserve  is  and  should  remain  the  prime  instru- 
ment for  influencing  economic  activity  in  the  short  run. 

Nevertheless,  I  can  think  of  few  policies  better  calculated  to  turn  economic  shocks 
into  major  calamities  than  a  balanced  budget  requirement.  The  inflation  of  the  late 
1970's  was  expunged,  at  great  cost  in  lost  income,  by  stringent  monetary  policy  en- 
forced by  the  Federal  Reserve.  Recall  that  the  initial  inflation  originated  not  pri- 
marily from  federal  budget  deficits,  but  from  oil  price  shocks  and  accommodative 
monetary  policy.  If,  during  the  resulting  recession,  taxes  had  to  be  increased  or 
spending  cut,  the  major  recession  of  1982  could  easily  have  become  the  depression 
of  1982. 

Note. — The  views  expressed  in  this  statement  do  not  necessarily  reflect  those  of  staff  mem- 
bers, officers,  or  trustees  of  The  Brookings  Institution. 
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Chairman  Byrd.  Thank  you.  Mr.  Aaron,  Mr.  Regan. 

STATEMENT  OF  EDWARD  V.  REGAN,  JEROME  LEVY  ECONOMICS  INSTI- 
TUTE 

Mr.  Regan.  Thank  you,  Senator,  for  the  invitation  to  be  here  in 
such  distinguished  company.  I  will  make  three  points.  First,  I  be- 
lieve that  if  the  Federal  deficit  were  to  continue  its  late  1980's, 
early  1990's  climb,  it  would  in  some  year  create  a  crisis  that  could 
destroy  the  economy.  On  the  other  hand,  a  precipitous  drop  in  the 
deficit  to  zero  could  send  the  economy  into  a  tailspin,  and  this  lat- 
ter scenario  could  easily  become  a  reality  if  the  amendment  were 
to  be  approved. 

Now,  we  are  all  disenchanted  by  the  debilitating  distortions  that 
deficits  cause  in  the  national  legislative  and  political  process  and 
by  the  failure  of  those  painfully  negotiated  deficit  reduction  stat- 
utes, and  it  is  understandable,  especially  to  me,  given  my  formal 
background,  why  a  significant  majority  in  Congress  would  seek  a 
remedy  in  the  Constitution.  Tampering  with  the  Constitution  in 
this  manner,  though,  would  be  an  act  of  ultimate  irresponsibility 
to  the  Nation  and  to  Americans  whose  jobs  and  quality  of  life  de- 
pend upon  a  prosperous  economy. 

For  while  the  language  of  the  proposed  amendment  is  fiscal,  its 
impact  is  clearly  economic.  Deficit  spending,  if  properly  employed, 
will  increase  demand  when  consumer  and  business  spending  is  in- 
sufficient, as  it  has  been  for  the  past  3  years,  to  provide  corpora- 
tions with  adequate  cash  flow  and  profits,  funds  businesses  must 
have  to  maintain  satisfactory  employment.  That  is  why,  in  the 
1957-58  recession  the  Eisenhower  administration  purposefully 
switched  from  a  $3  billion  surplus  to  a  $9.9  billion  deficit,  $140  bil- 
lion in  today's  economy,  and  this  switch  occurred  in  just  four  quar- 
ters. 

Deficit  spending  has  limited  the  decline  in  every  recession  and 
supported  every  recovery  since  then,  and  my  formal  testimony  has 
some  charts  that  would  illustrate  that  in  the  last  six  recessions. 

The  deficit  may  well  be  replaced  in  a  few  years  and  the  surplus 
conceivably  become  a  reality  once  the  economy  reduces  unsound 
debt  and  absorbs  excess  capacity  in  industry  and  in  real  estate. 
After  a  while,  strongly  rising  investments  in  industrial  plant  and 
equipment,  hotels,  and  aircraft,  will  propel  the  economy  to  full 
strength,  but  some  day  the  deficit  will  be  needed  to  cure  a  severe 
recession  or  depression  to  save  our  market  economy.  To  outlaw  or 
even  curtail  the  use  of  such  medicine  would  be,  in  my  opinion,  a 
grievous  mistake. 

The  same  reasoning  does  not  apply  to  State  budgets,  for  whether 
balanced  or  not,  they  are  not  instruments  to  strengthen  the  na- 
tional economy.  But  State  constitutional  requirements  for  budget 
balance  throw  light  on  an  almost  equally  important  proposition. 
Many  of  these  requirements  seem  porous.  No  matter  how  tightly 
drawn,  they  do  not  block  elected  officials  from  pushing  their  budg- 
ets into  some  form  of  a  deficit  when  those  officials  want  to  spend 
money  for  Government  programs  they  believe  their  constituents 
need.  Two  very  recent  studies,  one  from  GAO  and  one  from  the 
Rockefeller  Institute,  make  this  point  clear. 
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A  total  of  48  States  have  balanced  budget  requirements,  35  in 
their  constitution,  and  13  by  statute.  Budget  behavior,  though,  does 
not  seem  to  vary  with  the  type  of,  or  absence  of,  legal  constraints, 
for  operating  in  all  50  States  are  pressures  and  traditions  not 
present  at  the  Federal  level  to  balance  budgets  and  avoid  deficits. 

For  instance.  State  deficits  cause  credit  ratings  to  be  lowered  and 
borrowing  costs  to  rise.  A  series  of  deficits  can  erode  a  State's  rep- 
utation as  a  stable  place  in  which  to  do  business.  Further,  if  defi- 
cits start  to  arise.  States  have  flexibility  to  avoid  them.  A  total  of 
42  States  have  capital  budgets  which  are  not  required  to  be  bal- 
anced. Of  those,  37  may  borrow. 

In  addition,  all  States  have  some  ability  to  make  midyear  correc- 
tions if  unexpected  financial  problems  occur.  The  Grovemors  of  30 
States  can  unilaterally  lower  spending,  7  more  can  do  it  with  legis- 
lative approval,  and  the  remaining  13  have  other  options  to  accom- 
plish the  same  goal. 

Yet  in  spite  of  these  pressures  for  budget  balance,  and  the  flexi- 
bility to  achieve  it,  balance  is  not  always  realized.  GAO  reports 
that  of  the  21  States  that  can  carry  over  or  finance  deficits,  at  least 
10  have  done  so  one  or  more  times  in  1990,  1991,  and  1992. 

The  Rockefeller  Institute  reports  that  from  1  to  11  States  had 
deficits  in  the  years  1983  through  1991.  Indeed,  the  Department  of 
Commerce's  widely  used  national  income  and  product  account  fig- 
ures show  State  and  local  government  expenditures  exceeding  re- 
ceipts by  over  $50  billion  in  1991,  1992,  and  1993. 

Perhaps  more  significant  is  that  States  can  resort  to  dubious 
practices  and  outright  financial  gimmicks  to  achieve  budget  bal- 
ance, without  which  many  more  States  would  have  reported  defi- 
cits. States  can  use  off-budget  accounts,  they  borrow  from  pools  of 
money  outside  the  general  fund,  or  shift  the  financing  of  functions 
to  those  accounts.  States  can  time  receipt  and  payment  activities. 
They  accelerate  revenues  such  as  tax  collections,  or  delay  expendi- 
tures to  localities,  school  district  suppliers,  they  delay  refunds  to 
taxpayers,  and  salary  payments  to  employees. 

States  tap  pension  funds.  They  reduce  their  contributions  to 
those  funds  by  forcing  changes  in  actuarial  assumptions.  States  use 
the  credit  markets.  They  borrow  repeatedly  against  the  same  asset 
by  refinancing  them  even  after  the  original  debt  has  been  mostly 
repaid,  and  finally,  States  sell  assets.  They  sell  buildings  and  roads 
either  outright,  sometimes  as  part  of  a  valid  privatization  program, 
or  transfer  them  to  another  State  agency  under  a  sale/lease-back 
scheme. 

Even  though  these  practices  are  difficult  to  detect  from  State  fi- 
nancial records  and  interviews,  GAO  reports  that  at  least  a  dozen 
States  recently  closed  approximately  20  percent  of  their  budget 
gaps  using  these  gimmicks,  but  our  own  experience  with  State  fis- 
cal systems  indicate  that  the  practice  is  much  more  widespread 
than  reported. 

I  will  give  you  some  examples  from  New  York  and  California.  In 
New  York  State,  a  series  of  borrowings  by  State  construction  au- 
thorities, borrowings  that  created  little  improvements  in  the  qual- 
ity of  life  in  the  State,  might  have  helped  a  few  people  get  re- 
elected, generated  $1.2  billion  to  balance  the  1990  through  1992 
budgets.  The  debt  service  for  these  borrowings,  amounting  to  $2.9 
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billion,  will  have  to  be  paid  by  taxpayers  over  the  next  several  dec- 
ades. 

During  the  same  3  years,  the  budgets  were  propped  up  when 
State  officials  changed  the  funding  method  of  the  pension  system 
so  as  to  sharply  accelerate  reductions  in  State  contributions  by  $3 
billion  in  those  few  years.  This  move  was  successfully  challenged 
in  the  courts,  and  now  the  State  will  have  to  pay  back  the  system 
with  interest,  yet  this  transaction  is  not  labeled,  as  it  should  be, 
deficit  financing. 

In  California,  State  officials  have  used  a  full  menu  of  devices  at- 
tempting to  achieve  budget  balance.  They  defer  contributions  to  the 
pension  system,  defer  vendor  payments,  especially  MediCal  bills, 
and  make  adjustments  in  accounting  systems;  5  consecutive  years 
of  deficits  have  been  rolled  forward  with  a  series  of  increasingly 
larger  borrowings,  some  done  from  internal  off-budget  accounts, 
and  some  externally  in  the  public  credit  markets. 

In  times  of  fiscal  stress.  States  cut  spending,  and  we  would  all 
say  that  is  good,  but  perverse  effects  occur  when  the  budget  ac- 
counts for  highway  and  bridge  maintenance  are  short-changed.  The 
practice  of  deferred  maintenance  might  help  balance  a  current 
budget,  but  in  addition  to  leaving  those  facilities  in  poor  repair,  it 
simply  shifts  escalating  cost  of  renovation  to  future  taxpayers. 

The  U.S.  Department  of  Transportation  estimates  the  State  and 
municipal  maintenance  deficiency,  or  deficit,  in  1991  to  be  $290  bil- 
lion, yet  none  of  this  is  labeled  as  such.  Fortunately,  the  recently 
passed  ISTEA  legislation  of  1991  requires  that  State  and  local  offi- 
cials, as  a  condition  of  receiving  Federal  transportation  construc- 
tion grants,  demonstrate  that  they  have  a  maintenance  program. 
So  far,  little  demonstration. 

Now,  Members  of  Congress,  I  think  as  a  result  of  this,  are  devel- 
oping legislation  based  on  Levy  Institute  concepts  to  assure  ade- 
quate maintenance.  Such  legislation  would  create  a  Federal-State 
program  for  major  one-time  highway  and  bridge  renovation,  and 
lock  in  the  upgraded  maintenance  status  with  bond  covenants. 

This  would  surely  slow  the  use  of  this  most  deceptive  device  to 
achieve  budget  balance,  and  I  cannot  emphasize  this  enough.  For 
years  the  Federal  Government  hands  out  grants  to  governors  and 
mayors,  and  for  years  governors  and  mayors  cut  ribbons  and  get 
reelected,  and  then  for  years  they  purposely  unbalance  the  budget 
by  robbing  the  maintenance  account,  waiting  for  the  next  Federal 
grant. 

The  flaw  of  a  balanced  budget  at  the  Federal  level  is  that  it 
would  encourage  use  of  these  activities,  as  has  just  been  men- 
tioned. Beyond  papering  over  an  otherwise  unbalanced  budget,  un- 
necessary borrowings  and  payment  deferrals  shift  the  costs  of  to- 
day's programs  to  tomorrow's  taxpayers.  This  erodes  accountability. 

Members  of  Congress,  your  colleagues.  Senator,  grapple  with  this 
issue  every  day,  but  a  further  loss  of  public  faith  in  Government 
officials  would  surely  occur  if  this  proposed  amendment  were  to 
pass. 

Rather  than  tamper  with  the  Constitution,  we  suggest  the  goals 
of  the  amendment  be  achieved  in  other  ways.  One  obviously  is  to 
continue  and  extend  the  present  deficit  reduction  program  and  the 
other  is  to  reform  and  discipline  Federal  financial  practices. 
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First,  deficit  reduction.  A  major  goal  of  amendment  supporters  is 
now  reality  as  a  result  of  powerful  democratic  forces.  The  will  of 
the  public  and  the  informed  judgment  of  elected  officials  has  cre- 
ated an  environment  that  is  assuring  successively  smaller  deficits. 
Year  after  year,  starting  last  year,  this  year,  and  next  year,  this 
trend  is  a  direct  result  of  the  strong  convictions  of  the  President, 
virtually  all  Members  of  Congress,  and  most  Americans. 

In  effect,  the  national  plebiscite  is  demanding  and  getting  a 
lower  deficit.  Consider  that  if  the  deficit  were  to  climb  again,  busi- 
ness would  lose  confidence,  financial  markets  would  force  interest 
rates  up,  the  economic  expansion  could  be  jeopardized,  and  public 
officials  would  quickly  feel  the  wrath  of  the  voters.  All  of  this 
strongly  suggests  that  with  the  consensus  for  deficit  reduction  so- 
lidified, the  rationale  for  the  constitutional  amendment  should  dis- 
appear. 

Finally,  another  major  goal  of  amendment  supporters — strict  dis- 
cipline of  budget  and  financial  processes — is  better  pursued 
through  an  overhaul  of  the  Federal  Government  system  of  budget- 
ing, accounting,  and  financial  reporting.  Most  businesses  and  gov- 
ernments long  ago  abandoned  the  cash  basis  financial  system  used 
by  the  Federal  Government. 

It  does  not  allow  for  a  proper  evaluation  of  the  costs  and  benefits 
of  proposed  Government  programs,  it  disguises  the  true  cost  of  cur- 
rent programs,  and  understates  the  size  of  annual  deficits  and  the 
national  debt.  Ironically,  of  course,  the  cash  basis  system  of  ac- 
counting leaves  as  a  clearly  open  question  any  definition  of  what 
budget  balance  would  be. 

Controller  General  Charles  Bowsher  recently  said,  and  I  quote 
him,  "Accountability  in  the  area  of  Federal  financial  management 
has  been  allowed  to  deteriorate  for  more  than  four  decades."  To 
correct  this,  he  urges  necessary  improvements — Government-wide 
audited  financial  statements,  upgraded  management  information 
technology,  and  a  streamlined  budget  process  with  improved  meas- 
urements of  the  true  costs  of  Government  programs. 

Such  improvements  and  others  well-known  to  senior  Federal  offi- 
cials, all  long  overdue,  could  permit  the  establishment  of  a  sound 
system  of  financial  management  for  the  Federal  Government  that 
would  achieve  the  goals  of  a  constitutional  amendment's  support- 
ers, dramatically  improve  the  public's  confidence  in  Government, 
and  bring  needed  responsibility  and  discipline  to  the  Federal  budg- 
et. 

PREPARED  STATEMENT 

Mr.  Chairman  and  members  of  the  committee,  in  conclusion,  we 
hope  you  will  impress  upon  your  colleagues  the  lesson  from  the 
States:  fiscal  straitjackets  can  be  stretched.  We  urge  you  to  protect 
our  economy  and  defeat  the  balanced  budget  constitutional  amend- 
ment. We  quickly  caution,  though,  that  this  will  not  be  a  victory 
for  the  taxpayer  unless  you  continue  with  your  gradual  and  ration- 
al deficit  reduction  program  and  impose  upon  the  Federal  Grovem- 
ment  a  disciplined  system  of  financial  management. 

Thank  you. 

[The  statement  follows:] 
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Statement  of  Edward  V.  Regan 

The  proposed  amendment  to  the  U.S.  Constitution  requiring  the  federal  budget 
to  be  balanced,  if  passed,  will  cause  serious  harm  to  the  economy.  Experiences  with 
similar  provisions  in  state  constitutions  offer  little  support  for  the  amendment.  Its 
goals  can  be  achieved  both  by  continued  deficit  reduction,  and  reform  and  discipline 
of  the  federal  financial  management  process. 

The  federal  deficit,  were  it  to  continue  on  its  late  1980's-early  1990's  climb  would, 
in  some  year,  create  a  crisis  that  could  destroy  the  economy. 

On  the  other  hand,  a  precipitous  drop  in  the  deficit  to  zero  would  send  the  econ- 
omy into  a  tailspin.  This  latter  scenario  could  become  a  reality  if  a  constitutional 
amendment  requiring  a  balanced  federal  budget  is  approved. 

We  are  all  disenchanted  by  the  debilitating  distortions  that  deficits  cause  in  the 
national  legislative  and  political  process  and  by  the  failure  of  painfully  negotiated 
deficit-reduction  statutes.  So  it  is  understandable  why  a  significant  majority  in  Con- 
gress would  seek  a  remedy  in  the  Constitution.  Tampering  with  the  Constitution  in 
this  manner,  though,  would  be  an  act  of  ultimate  irresponsibility  to  the  nation  and 
to  Americans  whose  jobs  and  quality  of  life  depend  on  a  prosperous  economy.  For 
while  the  language  of  the  proposed  amendment  is  fiscal,  its  impact  is  economic. 

The  amendment  would  recjuire  tax  increases  and  spending  cuts,  effectively  pro- 
hibit the  government  from  aiding  the  economy  in  a  recession,  and  decimate  public 
works.  Precipitous  deficit  cutting  hinders  private  sector  investment,  as  a  recent 
Levy  Institute  paper  documents.'  Implementing  such  a  proscription  on  deficits  in 
one  year,  probably  1999,  would  be  tantamount  to  forcing  a  family  to  suddenly  liq- 
uidate its  mortgage. 

To  illustrate — if  the  federal  government  had  eliminated  its  borrowing  in  1993,  a 
depression  unlike  any  since  the  1930's  would  have  occurred.  Deficit  spending,  if 
properly  employed,  will  increase  demand  when  consumer  and  business  spending  is 
insufficient  (as  it  was  for  the  past  three  years)  to  provide  corporations  with  ade- 
quate cash  flow  and  profits — funds  business  must  have  to  maintain  satisfactory  em- 
ployment. 

That  is  why  in  the  1957-58  recession,  the  Eisenhower  Administration  purpose- 
fully switched  from  a  $3.1  billion  surplus  to  a  $9.9  billion  deficit,  $140  billion  in  to- 
day's economy.  This  switch  occurred  in  just  four  quarters.  Deficit  spending  has  lim- 
ited the  decline  in  every  recession  and  supported  every  recovery  since  then,  as  illus- 
trated in  the  attached  charts. 

The  deficit  may  well  be  replaced  in  a  few  years,  and  a  surplus  conceivably  become 
a  reality,  once  the  economy  reduces  unsound  debt  and  absorbs  excess  capacity  in 
industry  and  in  real  estate.  After  a  while,  strongly  rising  investments  in  industrial 
plant  and  equipment,  hotels  and  aircraft  will  propel  the  economy  to  full  strength. 

But  some  day,  the  deficit  will  be  needed  to  cure  a  severe  recession  or  depression — 
to  save  our  market  economy.  To  outlaw  or  even  curtail  the  use  of  such  medicine 
would  be  a  grievous  mistake. 

The  same  reasoning  does  not  apply  to  state  budgets,  for  whether  balanced  or  not, 
they  are  not  instruments  to  strengthen  the  national  economy.  But  state  constitu- 
tional requirements  for  budget  balance  throw  light  on  an  almost  equally  important 
proposition.  Many  of  these  requirements  seem  porous.  No  matter  how  tightly  drawn, 
they  do  not  block  elected  officials  from  pushing  their  budgets  into  some  form  of  a 
deficit  when  those  officials  want  to  spend  money  for  government  programs  they  be- 
lieve their  constituents  need.  Two  recent  studies  from  the  U.S.  General  Accounting 
Office  (GA0)2  and  the  Nelson  A.  Rockefeller  Institute  of  Government,3  make  this 
clear. 

Forty-eight  states  have  balanced  budget  requirements,  35  in  their  constitutions 
and  13  by  statute.'*  Budget  behavior  does  not  seem  to  vary  with  the  type  of,  or  ab- 
sence of,  legal  constraints.  For  operating  in  all  50  states  are  pressures  and  tradi- 
tions (not  present  at  the  federal  level)  to  balance  budgets  and  avoid  deficits.  State 
deficits  cause  credit  ratings  to  be  lowered  and  borrowing  costs  to  rise.  A  series  of 
deficits  can  erode  a  state's  reputation  as  a  stable  place  in  which  to  do  business.  Fur- 
ther, if  deficits  start  to  arise,  states  have  flexibility  to  avoid  them — 42  states  have 
capital  budgets  which  are  not  required  to  be  balanced,  and  37  states  may  borrow 
for  capital  projects.  In  addition,  all  states  have  some  ability  to  make  mid-year  cor- 
rections if  unexpected  financial  problems  occur.  The  governors  of  30  states  can  uni- 
laterally lower  spending,  seven  more  can  do  it  with  legislative  approval,  and  the  re- 
maining 13  have  other  options  to  accomplish  the  same  goal.^ 

Yet  in  spite  of  these  pressures  for  budget  balance,  and  the  flexibility  to  achieve 
it,  balance  isn't  always  realized.  GAO  reports  that  of  the  21  states  that  can  carry 
over  or  finance  deficits,  at  least  10  have  done  so  one  or  more  times  in  1990,  1991 
and  1992.  The  Rockefeller  Institute  reports  that  from  1  to  11  states  had  deficits  in 
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the  years  1983  through  1991.  Indeed,  the  Department  of  Commerce's  widely  used 
National  Income  and  Product  Account  6  figures  show  state  and  local  government  ex- 
penditures exceeding  receipts  (excluding  pension  funds)  by  over  $50  bUlion  in  1991, 
1992  and  1993. 

Perhaps  even  more  significant  is  that  states  can  resort  to  dubious  practices  and 
outright  financial  gimmicks  to  achieve  budget  balance,  without  which  many  more 
states  would  have  reported  deficits.  States  can  use: 

—Off-budget  accounts. — They  borrow  from  pools  of  money  outside  the  general 
fund  or  shift  the  financing  of  functions  to  those  accounts. 

— Time  receipt  and  payment  activities. — ^They  accelerate  revenues  such  as  tax  col- 
lections or  delay  expenditures  to  localities,  school  districts,  suppliers,  and  delay 
refunds  to  taxpayers  and  salary  payments  to  employees. 

— Tab  pension  funds. — They  reduce  their  contributions  to  those  funds  by  forcing 
changes  in  actuarial  assumptions. 

— Credit  markets. — They  borrow  repeatedly  against  the  same  asset  by  refinancing 
them  even  afl;er  the  original  debt  has  been  mostly  repaid. 

— Sell  assets. — They  sell  buildings  and  roads  either  outright  (sometimes  as  part 
of  a  valid  privatization  program)  or  transfer  them  to  another  state  agency  under 
a  sale-leaseback  scheme. 

Even  though  these  practices  are  difficult  to  detect  from  state  financial  records  and 
interviews,  GAO  reports  that  at  least  a  dozen  states  recently  closed  approximately 
20  percent  of  their  budget  gaps  using  these  gimmicks.  But  our  experience  with  state 
fiscal  systems  "^  indicate  that  the  practice  is  more  widespread  than  reported. 

In  New  York  State  a  series  of  borrowings  by  state  construction  authorities — ^bor- 
rowings that  created  little  improvement  in  the  quality  of  life  in  the  state — generated 
$1.2  billion  to  balance  the  1990  through  1992  budgets.  The  debt  service  for  these 
borrowings,  amounting  to  $2.9  billion,  will  have  to  be  paid  by  taxpayers  over  the 
next  several  decades.  During  the  same  three  years  the  budgets  were  propped  up 
when  state  officials  changed  the  funding  method  of  the  pension  system  so  as  to 
sharply  accelerate  reductions  in  state  contributions  by  $3  bilUon.s  This  move  was 
successfully  challenged  in  the  courts  and  now  the  state  will  have  to  pay  back  the 
system  with  interest.  Yet  this  transaction  is  not  labeled  "deficit  financing. ' 

In  California,  state  officials  have  used  a  full  menu  of  devices  attempting  to 
achieve  budget  balance.  They  defer  contributions  to  the  pension  system,  defer  ven- 
dor pajmients  (especially  MediCal  bills)  and  make  adiustments  in  accounting  sys- 
tems. Five  consecutive  years  of  deficits  have  been  rolled  forward  with  a  series  of 
increasingly  larger  borrowings — some  done  from  internal  off-budget  accounts  and 
some  externally  in  the  public  credit  markets.^ 

In  times  of  fiscal  stress,  states  cut  spending,  but  perverse  effects  occur  when  the 
budget  accounts  for  highway  and  bridge  maintenance  are  shortchanged.  The  prac- 
tice of  "deferred  maintenance"  might  help  balance  a  current  budget,  but,  in  addition 
to  leaving  those  facilities  in  poor  repair,  it  simply  shifts  escalating  costs  of  renova- 
tion to  future  taxpayers.  The  U.S.  Department  of  Transportation  estimates  the  state 
and  municipal  maintenance  deficiency,  or  deficit,  in  1991  to  be  $290  billion,  lo  yet 
none  of  it  is  labeled  as  such.  Fortunately,  the  recently  passed  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991  (ISTEA),  requires  that  state  and  local  officials, 
as  a  condition  of  receiving  federal  transportation  construction  grants,  demonstrate 
they  have  a  maintenance  program.  ^  Members  of  Congress  are  developing  legisla- 
tion, based  on  Levy  Institute  concepts,  ^2  to  assure  adequate  maintenance.  Such  leg- 
islation would  create  a  federal-state  program  for  major  one-time  highway  and  bridge 
renovations,  and  lock  in  the  upgraded  maintenance  status  with  bond  covenants. 
This  would  surely  slow  the  use  of  this  most  deceptive  device  to  achieve  budget  btil- 
ance. 

The  flaw  of  a  balanced  budget  amendment  at  the  federal  level  is  that  it  would 
encourage  use  of  these  activities.  Beyond  papering  over  an  otherwise  unbalanced 
budget,  unnecessary  borrowings  and  payment  deferrals  shift  the  costs  of  today's  pro- 
grams to  tomorrow's  taxpayers.  This  erodes  accountability.  Members  of  Congress 
grapple  with  this  issue  everyday,  but  a  further  loss  of  public  faith  in  government 
officials  would  occur  if  the  proposed  amendment  were  to  pass. 

Rather  then  tamper  with  the  Constitution,  we  suggest  that  the  basic  goals  of  this 
amendment  be  achieved  by  other  means.  One  is  to  continue  and  extend  the  present 
deficit  reduction  program,  and  another  is  to  reform  and  discipline  federal  financial 
practices. 

First,  deficit  reduction,  a  major  goal  of  amendment  supporters,  is  now  a  reality 
as  a  result  of  powerful  democratic  forces.  The  will  of  the  public  and  the  informed 
judgment  of  elected  officials  has  created  an  environment  that  is  assuring  succes- 
sively smaller  deficits.  The  deficit  decreased  from  $290  billion  in  fiscal  1992  to  $255 
billion  in  1993  and  another  year  of  significant  reduction  is  underway.  This  trend  is 
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a  direct  result  of  the  strong  convictions  of  the  President,  virtually  all  members  of 
Congress,  and  most  Americans.  In  effect,  a  national  plebiscite  is  demanding  and  get- 
ting a  lower  deficit.  The  debates  on  the  fiscal  1995  budget  will  not  question  the 
mandate  to  meet  deficit  reduction  targets. 

Consider  that  if  the  deficit  were  to  climb  again,  business  would  lose  confidence, 
financial  markets  would  force  interest  rates  up,  the  economic  expansion  would  be 
jeopardized  and  public  officials  would  quickly  feel  the  wrath  of  voters.  All  this 
strongly  suggests  that  with  the  consensus  for  deficit  reduction  solidified,  the  ration- 
ale for  the  Constitutional  amendment  should  disappear. 

Another  major  goal  of  amendment  supporters,  strict  discipline  of  budget  and  fi- 
nancial processes,  is  better  pursued  through  an  overhaul  of  the  federal  government's 
system  of  budgeting,  accounting  and  financial  reporting.  Most  businesses  and  gov- 
ernments long  ago  abandoned  the  cash-basis  financial  system  used  by  the  federal 
government.  It  does  not  allow  for  a  proper  evaluation  of  the  costs  and  benefits  of 
proposed  government  programs,  disguises  the  true  costs  of  current  programs  and 
understates  the  size  of  annual  deficits  and  the  national  debt.  (Ironically,  it  also 
leaves  an  accurate  definition  of  "balanced  budget"  an  open  question. )i3 

Comptroller  General  Charles  Bowsher  recently  said,  "accountability  *  *  *  in  the 
area  of  [federal]  financial  management  has  been  allowed  to  deteriorate  for  more 
than  four  decades."  i-*  To  correct  this  he  urges  necessary  improvements — govern- 
ment-wide audited  financial  statements,  upgraded  management  information  tech- 
nology' and  a  streamlined  budget  process  with  improved  measurements  for  the  true 
costs  of  government  programs. i5 

Such  improvements  and  others  well  known  to  senior  federal  officials — all  long 
overdue — could  permit  the  establishment  of  a  sound  system  of  financial  manage- 
ment for  the  federal  government.  It  would  achieve  the  goals  of  the  amendment's 
supporters,  dramatically  improve  the  public's  confidence  in  government  and  bring 
needed  responsibility  and  discipline  to  the  federal  budget. 

Mr.  Chairman  and  members  of  the  committee,  in  conclusion,  we  hope  you  will  im- 
press upon  your  colleagues  the  lesson  from  the  states — fiscal  straitjackets  can  be 
stretched.  We  urge  you  to  protect  our  economy  and  defeat  the  balanced  budget  con- 
stitutional amendment.  We  quickly  caution  that  this  will  not  be  a  victory  for  the 
taxpayer  unless  you  continue  with  your  gradual  and  rational  deficit  reduction  pro- 
gram, and  impose  upon  the  federal  government  a  disciplined  system  of  financial 
management. 
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Federal  Deficits  and  Real  Economic  Growth 
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Chairman  Byrd.  Thank  you,  Mr.  Regan. 
Mr.  Stein,  you  may  proceed. 

STATEMENT  OF  HERBERT  STEIN,  AMERICAN  ENTERPRISE  INSTITUTE 

Dr.  Stein.  Mr.  Chairman,  thank  you  for  inviting  me  here  today. 
You  referred  to  my  long  tenure  in  Washington.  Of  course,  I  was  not 
here  in  1932,  although  I  came  a  little  later,  but  in  1932,  as  I  know. 
President  Hoover,  being  obsessed  with  the  idea  that  he  would  help 
the  economy  by  balancing  the  budget,  proposed,  and  the  Congress 
adopted,  a  tax  increase  in  the  early  stages  of  our  deepest  depres- 
sion, which  I  think  all  subsequent  analysis  regards  as  having  been 
a  terrible  mistake.  And  it  is  ironic  that  we  are  here  thinking  about 
that  kind  of  thing  again. 

Chairman  Byrd.  Mr.  Stein,  would  you  pardon  an  interruption? 
Would  you  please  move  your  microphone  closer?  Thank  you  very 
much. 

Dr.  Stein.  I  appear  here  today  in  opposition  to  the  proposal  to 
enact  a  constitutional  amendment  requiring  the  Federal  budget  to 
be  balanced.  I  do  not  regard  this  as  an  open-and-shut  case,  but  I 
believe  that  the  weight  of  the  argument  is  against  approving  the 
amendment  in  strictly  economic  terms,  and  in  the  ideal  world  of 
perfect  foresight,  information,  and  responsibility,  there  would  be  an 
open-and-shut  case  against  the  amendment. 

There  is  no  reason  to  think  that  equating  expenditures  and  re- 
ceipts of  the  Federal  Government  is  the  best  rule  of  policy,  whether 
it  is  applied  to  a  single  year  or  it  is  applied  on  the  average  over 
any  number  of  years.  So  it  may  be  that  I  am  the  least  hawkish 
member  of  this  panel  about  balancing  the  budget. 

The  decision  on  the  size  of  the  budget  deficit  or  surplus  should 
ideally  be  the  result  of  a  cost/benefit  calculation.  Balancing  the 
budget  has  benefit.  Mainly,  the  benefit  is  that  it  allows  all  private 
saving  to  flow  into  private  investment.  But  balancing  the  budget 
also  has  cost.  These  costs  are  higher  taxes  or  lower  expenditures 
than  would  otherwise  be  required.  These  higher  taxes  and  lower 
expenditures,  in  turn,  have  costs  in  the  form  of  lower  private  con- 
sumption; lower  incentives  to  save,  invest,  and  work;  lower  govern- 
ment benefits,  including  possibly  lower  public  investments  that 
raise  productivity  and  lower  defense  expenditures  to  enhance  the 
national  security. 

The  ideal  size  of  the  deficit  is  the  size  beyond  which  further  re- 
duction of  the  deficit  achieved  in  the  best  possible  way  would  have 
costs  that  exceed  the  benefit  from  it.  This  ideal  size  of  the  deficit 
may  be  positive  or  negative;  that  is,  a  surplus.  It  will  not  be  con- 
stant from  year  to  year  or  decade  to  decade.  It  will  depend  on  the 
state  of  the  economy,  the  private  propensity  to  save,  the  Grovem- 
ment's  future  obligations,  the  current  requirements  for  national  se- 
curity, and  other  factors.  It  will  also  involve  at  any  point  a  judg- 
ment about  the  division  of  consumption  between  the  present  gen- 
eration and  future  ones,  a  judgment  about  which  opinions  will  dif- 
fer. 

Insofar  as  there  is  a  case  for  a  balanced  budget  amendment,  it 
is  not  that  a  balanced  budget  is  the  ideal  fiscal  position.  The  argu- 
ment is  that  although  a  balanced  budget  is  not  the  ideal  position 
it  would  be  greatly  superior  to  the  position  that  results  from  the 
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political  process  we  actually  have,  which  is  ignorant,  short-sighted, 
self-interested,  and  otherwise  unreliable  and  irresponsible.  Thus, 
the  argument  is  about  the  real  world  of  politics,  not  about  the  ideal 
world  of  economics. 

I  find  it  a  little  peculiar  that  this  confession  of  incompetence 
comes  from  a  large  number  of  Senators,  but  I  pass  over  that  irony. 
I  do  not  believe  that  this  argument  is  correct.  Having  lived  in  this 
city  for  56  years,  I  am  not  starry  eyed  about  politicians.  But  I  do 
not  believe  that  the  current  political  process  yields  results  worse 
than  those  that  would  obtain  if  the  amendment  were  adopted.  And 

I  have  not  abandoned  hope  that  the  current  process  may  be  im- 
proved without  the  amendment. 

Our  experience  under  the  current  regime  without  the  amend- 
ment has  not  been  terrible.  Between  1950  and  1980  the  annual  def- 
icit averaged  about  1.2  percent  of  gross  domestic  product.  The  ratio 
of  debt  to  the  GDP  fell  from  100  percent  at  the  end  of  World  War 

II  to  19  percent  in  1974,  which  was,  incidentally,  my  last  year  in 
the  Government.  It  then  rose  slightly  to  22  percent  in  1980.  I  refer 
here  to  debt  held  by  the  public.  The  trend  of  total  debt  is  similar. 
Up  to  that  point,  one  would  not  have  said  that  there  is  an  irresist- 
ible propensity  of  the  political  process  to  generate  devastating  defi- 
cits. 

After  1980  there  was  a  break  in  history.  Deficits  became  much 
larger  than  they  had  been,  averaging  4  percent  of  GDP.  The  ratio 
of  debt  to  GDP  has  risen  to  more  than  50  percent.  Several  factors 
accounted  for  this  sharp  change  of  trend.  One,  the  rate  of  real  eco- 
nomic growth  and  the  rate  of  inflation  both  slowed  down.  Two,  un- 
anticipated increases  of  entitlement  expenditures,  mainly  for  Medi- 
care and  Medicaid,  collided  with  the  unanticipated  economic  slow- 
down. Third,  we  got  a  President  who  did  not  want  to  be  the  un- 
popular guardian  of  the  fisc  but  wanted  to  join  in  promising 
goodies,  in  his  case  tax  cuts,  without  limitation  by  prudent  esti- 
mation of  the  budgetary  consequences.  Fourth,  partly  by  his  exam- 
ple, raising  taxes  became  taboo.  And  fifth,  the  1974  Budget  Reform 
Act  had  deprived  the  President  of  the  authority  to  impound  ex- 
penditures. 

If  I  asked  myself  whether  I  would  have  been  happier  if  the  defi- 
cits had  been  smaller  since  1980,  I  have  to  answer  that  it  would 
depend  on  how  the  deficits  had  been  kept  smaller.  If  they  would 
have  been  kept  smaller  by  holding  down  defense  expenditures, 
holding  down  expenditures  aimed  at  improving  the  condition  of  the 
most  disadvantaged  elements  of  the  population,  and  raising  the 
marginal  rate  of  income  tax  back  to  70  percent,  I  would  not  have 
been  happier. 

But  I  can  list  measures  to  make  the  deficit  smaller  that  would 
have  made  me  happier,  such  as  cutting  the  Medicare  subsidy,  tax- 
ing employer-provided  health  benefits,  raising  the  gasoline  tax,  and 
cutting  a  long  list  of  subsidies  to  particular  industries  such  as  agri- 
culture and  shipping.  I  am  not  sure — in  fact  I  am  rather  doubtful — 
that  if  the  Government  had  been  operating  under  a  constitutional 
mandate  to  balance  the  budget  the  net  outcome  would  have  been 
more  satisfactory,  even  if  the  deficits  would  have  been  smaller. 

It  would  be  helpful  to  try  to  put  the  effects  of  the  deficit  into 
some  proportion  and  not  act  as  if  the  sky  was  falling  because  we 
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see  deficits  of  the  size  we  have  not  previously  been  used  to.  Sup- 
pose that  the  budget  had  been  in  balance  since  1980.  How  different 
would  the  American  economy  look  today  than  it  does?  The  debt 
held  by  the  public  would  be  about  $3  trillion  less  than  it  is.  In  the 
simplest  story,  the  resulting  availability  of  saving  for  private  in- 
vestment would  have  made  the  stock  of  private  capital  about  $3 
trillion  bigger  than  it  is.  If  this  stock  yields  a  real  return  of  15  per- 
cent, which  is  a  plausible  figure,  the  GDP  would  be  about  7  percent 
bigger  than  it  is. 

But  the  reduction  of  the  deficit  would  have  probably  reduced  the 
inflow  of  foreign  capital,  reduced  the  desirability  and  incentive  for 
private  Americans  to  save,  probably  reduced  public  investment, 
and  reduced  incentives  to  work  if  higher  taxes  had  been  involved. 
The  gain  of  GDP  would  probably  have  been  much  less  than  7  per- 
cent. So  one  has  to  ask  whether  that  gain  would  have  been  worth 
what  would  have  been  sacrificed  to  get  it.  I  am  not  saying  that  we 
have  the  best  of  possible  outcomes.  I  am  saying  that  the  outcome 
was  not  so  clearly  and  severely  bad  as  to  justify  the  extreme, 
messy,  and  stultifying  device  of  a  constitutional  amendment. 

Moreover,  I  believe  that  the  experience  since  1980  was  an  anom- 
aly, and  that  we  are  in  the  process  of  learning  how  to  make  more 
responsible  decisions.  The  two  Gramm-Rudman  Acts  were  efforts  to 
put  an  explicit  long-run  decision  about  the  size  of  the  deficit  at  the 
heart  of  the  budgeting  process.  The  Gramm-Rudman  Acts  had  seri- 
ous defects,  but  they  were  steps  toward  learning  how  to  do  better. 
One  of  the  lessons  of  Gramm-Rudman  was  that  it  is  futile  to  set 
ceilings  for  the  deficit  or  for  total  spending  without  some  prior 
agreement  on  the  major  lines  of  the  policies  by  which  conformity 
to  these  ceilings  is  to  be  implemented.  That  is  a  lesson  that  authors 
of  balanced  budget  amendments  have  not  learned. 

The  1990  and  1993  budget  agreements  were  further  steps  in  this 
learning  process.  They  did  incorporate  guidelines  for  the  main  cat- 
egories of  expenditure  that  would  be  consistent  with  the  objective 
for  the  deficit,  and  they  included  taxes  in  the  variable  in  the  budg- 
et decision.  The  main  deficiency  of  these  budget  packages  was  the 
establishment  of  goals  for  deficit  reduction  that  were  essentially  ar- 
bitrary and  did  not  reflect  any  explicit  evaluation  of  the  cost  of 
deficits  of  various  sizes. 

I  hope  that  we  are  still  in  the  course  of  learning  about  how  to 
manage  the  enormous  Federal  budget.  I  believe  that  one  can  see 
in  the  current  discussion  of  health  care  reform  that  we  have 
learned  of  the  danger  of  admitting  into  the  budget  major  entitle- 
ment programs  without  careful  estimates  of  their  future  costs  and 
reliable  systems  for  adjustment  if  the  costs  nonetheless  exceed  the 
estimates.  At  least,  I  hope  we  can  see  that. 

There  is  plenty  of  room  for  further  improvement  in  the  budgeting 
process.  We  need  to  have  more  and  better  information  about  the 
real  effects  of  budgetary  actions  so  that  decisions  will  be  less  domi- 
nated by  emotional  slogans  about  taxes  per  se,  expenditures  per  se, 
or  deficits  per  se.  I  have  spelled  out  some  suggestions  in  this  direc- 
tion in  a  book  that  I  published  4  years  ago  entitled  "Croveming  the 
$5  Trillion  Economy,"  which  has  since  become  the  $6.5  trillion 
economy,  but  that  is  what  happens.  I  shall  not  repeat  them  here. 
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I  want  to  emphasize  that  a  decision  to  reject  the  amendment 
should  be  accompanied  by  a  renewed  effort  to  improve  the  present 
process.  In  fact,  one  of  my  main  worries  about  the  constitutional 
amendment  is  that  it  will  set  back  for  many  years  the  improve- 
ment of  the  budgetary  process.  If  Congress  should  adopt  the  resolu- 
tion there  will  be  a  period  of  some  years  in  which  the  States  have 
to  act,  and  if  they  act  affirmatively  there  will  be  several  years  in 
which  we  are  trying  to  live  with  the  amendment.  During  all  that 
period,  attention  will  be  on  the  amendment  and  many  people  will 
think  that  the  budget  problem  has  been  solved.  One  should  remem- 
ber that  the  amendment  will  not  run  itself  The  budget  will  still 
have  to  be  managed  and  it  will  have  to  be  managed  by  the  same 
kinds  of  people  with  all  their  biases  and  ignorance  who  manage  it 
today. 

Budget  balancing  amendments  consist  of  two  clauses  like  this: 
Clause  1:  No  snow  shall  fall  in  Washington  in  January;  Clause  2: 
Congress  shall  adopt  such  legislation  and  regulation  as  may  be  nec- 
essary to  carry  out  Clause  1.  This  vacuity  is  not  an  accident.  An 
attempt  to  spell  out  what  the  balanced  budget  amendment  really 
means  would  reveal  all  the  conflicts  and  uncertainties  that  affect 
the  present  process. 

I  would  finally  like  to  say  a  few  words  about  a  constitutional  ar- 
gument that  is  made  for  the  amendment.  It  is  said  that  this  gen- 
eration has  no  right  to  impose  burdens  in  the  form  of  public  debt 
on  future  generations.  I  certainly  agree  that  the  present  generation 
should  consider  carefully  what  burdens  and  assets  we  pass  on  to 
the  future.  But  no  one  other  than  the  present  generation  can  say 
what  we  should  pass  on  to  the  future — at  least,  the  future  genera- 
tion cannot. 

PREPARED  STATEMENT 

Moreover,  the  Federal  debt  is  a  small  part  of  what  we  pass  on 
to  the  future.  We  decide,  mainly  by  our  private  saving,  investment, 
and  research,  what  conditions  for  productivity  and  income  we  be- 
queath to  our  children  and  grandchildren.  Also,  by  public  policy  we 
are  determining  many  of  the  conditions  in  which  our  descendants 
will  live.  If  we  can  leave  our  children  a  country  free  of  the  danger 
of  war,  with  safe  streets,  reduced  racial  hostility,  fewer  miserable 
urban  ghettos,  and  elevated  culture,  we  will  not  have  to  apologize 
for  leaving  a  larger  Federal  debt,  almost  all  of  which  our  children 
will  own. 

Thank  you. 

[The  statement  follows:! 

Statement  of  Herbert  Steen  i 

I  appear  here  today  in  opposition  to  the  proposal  to  enact  a  constitutional  amend- 
ment requiring  the  federal  budget  to  be  balanced.  I  do  not  regard  this  as  an  open- 
and-shut  case,  but  I  believe  that  the  weight  of  the  evidence  argues  against  approv- 
ing the  amendment. 

In  strictly  economic  terms  and  in  the  ideal  world  of  perfect  foresight,  information 
and  responsibility  there  would  be  an  open-and-shut  case  against  the  amendment. 
There  is  no  reason  to  think  that  equating  expenditures  and  receipts  of  the  Federal 
government  is  the  best  rule  of  policy,  whether  as  applied  to  each  single  year  or  as 
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applied  on  the  average  over  any  number  of  years.  The  decision  on  the  size  of  the 
budget  deficit  or  surplus  should  ideally  be  the  result  of  a  cost-benefit  calculation. 
Balancing  the  budget  has  a  benefit.  Mainly  the  benefit  is  that  it  allows  all  private 
saving  to  flow  into  private  investment.  But  balancing  the  budget  also  has  costs. 
These  costs  are  higher  taxes  or  lower  expenditures  Qian  would  otherwise  be  re- 
quired. These  higher  taxes  and  lower  expenditures  in  turn  have  costs,  in  the  form 
of  lower  private  consumption,  lower  incentives  to  save,  invest  and  work,  lower  gov- 
ernment benefits,  inclu(fing  possibly  lower  public  investments  that  raise  productiv- 
ity, and  lower  defense  expenditures  to  enhance  the  national  security.  The  ideal  size 
of  the  deficit  is  the  size  beyond  which  further  reduction  of  the  deficit,  achieved  in 
the  best  way  possible,  would  have  costs  that  exceed  the  benefit  from  it. 

This  ideal  size  of  the  deficit  may  be  positive  or  negative — that  is,  a  surplus.  It 
will  not  be  constant  from  year  to  year  or  decade  to  decade.  It  will  depend  on  the 
state  of  the  economy,  the  private  propensity  to  save,  the  government's  future  obUga- 
tions,  the  current  requirements  for  national  security  and  other  factors.  It  will  also 
involve  at  any  point  a  judgment  about  the  division  of  consvmiption  between  the 
present  generation  and  future  ones,  a  judgment  about  which  opinions  will  differ. 

Insofar  as  there  is  a  case  for  a  balanced-budget  amendment  it  is  not  that  a  bal- 
anced budget  is  the  ideal  fiscal  position.  The  argument  is  that  silthough  a  balanced 
budget  is  not  the  ideal  position  it  would  be  greatly  superior  to  the  position  that  re- 
sults from  the  political  process  we  actually  have,  which  is  ignorant,  short-sighted, 
self-interested  and  otherwise  unreliable  and  irresponsible.  Thus,  the  argument  is 
about  the  real  world  of  poUtics,  not  about  the  ideal  world  of  economics. 

I  find  it  a  little  peculiar  that  this  confession  of  incompetence  comes  from  a  large 
number  of  Senators,  but  I  pass  over  that  irony. 

I  do  not  believe  that  this  argument  is  correct.  Having  Uved  in  this  city  for  56 
years  I  am  not  starry-eyed  about  poUticians.  But  I  do  not  believe  that  the  current 
political  process  yields  results  worse  than  those  that  would  obtain  if  the  amendment 
were  adopted,  and  I  have  not  abandoned  hope  that  the  current  process  may  be  im- 
proved without  the  amendment. 

Our  experience  under  the  current  regime,  without  the  amendment,  has  not  been 
terrible.  Between  1950  and  1980  the  annual  deficit  averaged  about  1.2  percent  of 
Gross  Domestic  Product.  The  ratio  of  the  debt  to  the  GDP  fell  from  100  percent  at 
the  end  of  World  War  II  to  19  percent  in  1974,  which  was,  incidentally,  my  last  year 
in  the  government.  It  then  rose  slightly  to  22  percent  in  1980.  (I  refer  here  to  debt 
held  by  the  public;  the  trend  of  total  debt  is  similar.)  Up  to  that  point  one  would 
not  have  said  that  there  was  an  irresistible  propensity  of  the  pohtical  process  to 
generate  devastating  deficits. 

After  1980  there  was  a  break  in  the  histon^.  Deficits  became  much  larger  than 
they  had  been,  averaging  4  percent  of  GDP.  The  ratio  of  debt  to  GDP  has  risen  to 
more  than  50  percent.  Several  factors  accounted  for  this  sharp  change  of  trend: 

1.  The  rate  of  real  economic  growth  and  the  rate  of  inflation  both  slowed  down. 

2.  Unanticipated  increase  of  entitlement  expenditures,  mainly  for  Medicare  and 
Medicaid,  collided  with  the  unanticipated  economic  slowdown. 

3.  We  got  a  president  who  did  not  want  to  be  the  unpopular  guardian  of  the  fisc 
but  wanted  to  join  in  promising  goodies — in  his  case  tax  cuts — without  limitation 
by  prudent  estimates  of  the  budgetary  consequences. 

4.  Partly  by  his  example,  raising  taxes  became  taboo. 

5.  The  1974  Budget  Reform  Act  had  deprived  the  president  of  the  authority  to  im- 
pound expenditures. 

If  I  ask  myself  whether  I  would  have  been  happier  if  the  deficits  had  been  smaller 
since  1980  I  have  to  answer  that  it  would  depend  on  how  the  deficits  had  been  kept 
smaller.  If  they  would  have  been  kept  smaller  by  holding  down  defense  expendi- 
tures, holding  down  expenditures  aimed  at  improving  the  condition  of  the  most  dis- 
advantaged elements  of  the  population,  and  raising  me  marginal  rate  of  income  tax 
back  to  70  percent,  I  would  not  have  been  happier.  But  I  can  list  measures  to  make 
the  deficit  smaller  that  would  have  made  me  happier — such  as  cutting  the  Medicare 
subsidy,  taxing  employer-provided  health  benefits,  raising  the  gasoline  tax,  and  cut- 
ting a  long  list  of  subsidies  to  particular  industries,  such  as  agriculture  and  ship- 
ping. I  am  not  sure,  in  fact  I  am  rather  doubtful,  that  if  the  government  had  been 
operating  under  a  constitutional  mandate  to  balance  the  budget  the  net  outcome 
would  have  been  more  satisfactory,  even  if  the  deficits  would  have  been  smaller. 

It  would  be  helpful  to  try  to  put  the  effects  of  the  deficits  into  some  proportion 
and  not  act  as  if  the  sky  was  ffdling  because  we  see  deficits  of  a  size  we  have  not 
been  used  to.  Suppose  that  the  budget  had  been  in  balance  since  1980,  how  different 
would  the  American  economy  look  today  than  it  does?  The  debt  held  by  the  public 
would  be  about  $3  trillion  less  than  it  is.  In  the  simplest  story,  the  resulting  avail- 
ability of  saving  for  private  investment  would  have  made  the  stock  of  private  capital 


231 

about  $3  trillion  bigger  than  it  is.  If  this  stock  yields  a  real  return  of  15  percent, 
which  is  a  plausible  figure,  the  GDP  today  would  be  about  7  percent  bigger  than 
it  is.  But  the  reduction  of  the  deficit  would  have  probably  reduced  the  inflow  of  for- 
eign capital,  reduced  the  desire,  ability,  and  incentive  for  private  Americans  to  save, 
Erobably  reduced  public  investment,  and  reduced  incentives  to  work,  if  higher  taxes 
ad  been  involvea.  The  gain  of  GDP  would  probably  have  been  much  less  than  7 
percent.  So  one  has  to  ask  whether  that  gain  would  have  been  worth  what  would 
have  been  sacrificed  to  get  it. 

I  am  not  saying  that  we  had  the  best  of  possible  outcomes.  I  eim  saying  that  the 
outcome  was  not  so  clearly  and  severely  bad  as  to  justify  the  extreme,  messy,  and 
stultifying  device  of  a  constitutional  amendment. 

Moreover,  I  believe  that  the  experience  since  1980  was  an  anomaly  and  that  we 
are  in  the  process  of  learning  how  to  make  more  responsible  decisions.  The  two 
Gramm-Rudman  Acts  were  efforts  to  put  an  explicit,  long-run  decision  about  the 
size  of  the  deficit  at  the  heart  of  the  budgeting  process.  The  Gramm-Rudman  Acts 
had  serious  defects,  but  they  were  steps  towards  learning  how  to  do  better.  One  of 
the  lessons  of  Gramm-Rudman  was  that  it  is  futile  to  set  ceilings  for  the  deficit  or 
for  total  spending  without  some  prior  agreement  on  the  major  lines  of  the  policies 
by  which  conformity  to  those  ceilings  is  to  be  implemented.  That  is  a  lesson  that 
authors  of  balanced-budget  amendments  have  not  learned. 

The  1990  and  1993  budget  agreements  were  further  steps  in  the  learning  process. 
They  did  incorporate  guidelines  for  the  main  categories  of  expenditure  that  would 
be  consistent  with  the  objectives  for  the  deficit,  and  they  included  taxes  as  a  vari- 
able in  the  budget  decision.  The  main  deficiency  of  these  budget  packages  was  the 
establishment  of  goals  for  deficit  reduction  that  were  essentially  arbitrary  and  did 
not  reflect  any  explicit  evaluation  of  the  costs  of  deficits  of  various  sizes. 

I  hope  that  we  are  still  in  the  course  of  learning  about  how  to  manage  the  enor- 
mous federal  budget.  I  believe  that  one  can  see  in  the  ciarent  discussion  of  health 
care  reform  that  we  have  learned  of  the  danger  of  admitting  into  the  budget  maior 
entitlement  programs  without  careful  estimates  of  their  future  costs  and  reliable 
systems  for  adjustment  if  the  costs  nonetheless  exceed  the  estimates.  At  least,  I 
hope  one  can  see  that. 

There  is  plenty  of  room  for  further  improvement  in  the  budgeting  process.  We 
need  to  have  more  and  better  information  about  the  real  effects  of  budgetary  ac- 
tions, so  that  decisions  will  be  less  dominated  by  emotional  slogans  about  taxes  per 
se,  expenditures  per  se,  or  deficits  per  se.  I  have  spelled  out  some  suggestions  in 
this  direction  in  a  book  that  I  published  four  years  ago  entitled  "Governing  the  $5 
Trillion  Economy."  I  shall  not  repeat  them  here.  I  want  to  emphasize  that  a  decision 
to  reject  the  amendment  should  be  accompanied  by  a  renewed  effort  to  improve  the 
present  process. 

In  fact,  one  of  my  main  worries  about  the  constitutional  amendment  is  that  it  will 
set  back  for  many  years  the  improvement  of  the  budgetary  process.  If  Congress 
should  adopt  the  resolution  there  will  be  a  period  of  some  years  in  which  the  states 
have  to  act,  and  if  they  act  affirmatively  there  will  be  several  years  in  which  we 
are  trying  to  live  with  the  amendment.  During  all  that  period  attention  will  be  on 
the  amendment  and  many  people  will  think  that  the  budget  problem  has  been 
solved. 

One  should  remember  that  the  amendment  will  not  run  itself.  The  budget  will 
still  have  to  be  managed,  and  it  will  have  to  be  managed  by  the  same  kinds  of  peo- 
ple, with  all  their  biases  and  ignorance,  who  manage  it  today. 

Budget-balancing  amendments  consist  of  two  clauses,  like  this: 

Clause  1.  No  snow  shall  fall  in  Washington  in  January. 

Clause  2.  Congress  shall  adopt  such  legislation  and  regulations  as  may  be  nec- 
essary to  carry  out  Clause  1. 

This  vacuity  is  not  an  accident.  An  attempt  to  spell  out  what  the  balanced-budget 
amendment  really  means  would  reveal  all  the  conflicts  and  uncertainties  that  afflict 
the  present  process. 

I  would  finally  like  to  say  a  few  words  about  a  constitutional  argument  that  is 
often  made  for  the  deficit.  It  is  said  that  this  generation  has  no  right  to  impose  bur- 
dens, in  the  form  of  public  debt,  on  future  generations.  I  certainly  agree  that  the 
present  generation  should  consider  carefully  what  burdens  and  assets  we  pass  on 
to  the  future.  But  no  one  other  than  the  present  generation  can  say  what  we  should 
pass  on  to  the  future.  Moreover,  the  Federal  debt  is  a  small  part  of  what  we  pass 
on  to  the  future.  We  decide,  mainly  by  our  private  saving,  investment,  and  research, 
what  conditions  for  productivity  and  income  we  bequeath  to  our  children  and  grand- 
children. Also  by  public  policy  we  are  determining  many  of  the  conditions  in  which 
our  descendants  will  live.  If  we  can  leave  our  children  a  country  free  of  the  danger 
of  war,  with  safe  streets,  reduced  racial  hostility,  fewer  miserable  urban  ghettos, 
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and  elevated  culture,  we  will  not  have  to  apologize  for  leaving  a  larger  federal  debt, 
almost  all  of  which  our  children  will  own. 

Chairman  Byrd.  Thank  you,  Dr.  Stein. 
Dr.  Sawicky. 

STATEMENT  OF  MAX  B.  SAWICKY,  PHD.,  ECONOMIST,  ECONOMIC  POL- 
ICY INSTITUTE 

Dr.  Sawicky.  Thank  you.  I  am  honored  to  be  here,  and  especially 
honored  to  be  part  of  tWs  group. 

A  good  bit  of  discussion  about  the  amendment,  properly  so,  occu- 
pies itself  with  in  what  ways  the  amendment  would  result  in  legis- 
lative gridlock  or  some  other  sort  of  freezing  or  running  down  of 
the  whole  government  process.  I  will  not  address  that,  ^though  I 
think  that  is  important  and  worth  exploration.  My  major  point 
about  the  amendment  is  that  if  it  works  as  it  is  supposed  to,  the 
result  would  be  distinctly  undesirable. 

I  will  also,  I  hope,  do  Dr.  Stein  a  favor  and  rescue  him  from  the 
danger  of  being  labeled  the  extremist  of  the  group,  as  far  as  deficit 
reduction. 

With  him,  I  agree  that  there  is  no — or  at  least  I  think  he  would 
agree  with  me  in  stating  it  this  way — that  there  is  no  special  rea- 
son why  the  deficit  has  to  be  exactly  zero  either  routinely  or  in 
some  very  limited  neighborhood  of  zero  as  a  routine  matter.  For  in- 
stance, if  the  deficit  was  zero  and  the  economy  was  heading  deep 
into  a  recession,  the  correct  level  for  the  deficit  would  very  defi- 
nitely not  be  zero. 

Correspondingly,  if  the  deficit  was  any  number  in  particular  and 
the  economy  was  booming  and  there  was  a  real  worry  about  infla- 
tion, the  key  issue  there  would  not  be  hitting  zero,  but  achieving 
a  surplus,  or  a  reduction  I  should  say  properly  in  the  structural 
deficit,  which  would  head  off  the  dangerous  harbingers  of  that  kind 
of  situation.  Unfortunately,  we  are  not  in  that  situation.  It  might 
be  nice  if  we  were,  but  we  are  not. 

So,  what  is  the  criteria  for  what  the  deficit  ought  to  be? 

As  I  alluded  to  a  second  ago,  the  key  thing  to  begin  with  is  what 
state  the  economy  is  in;  where  is  employment  going?  Where  is — 
how  worrisome  is  unemployment  and  related  trends? 

We  can  disagree  a  lot  about  how  fast  and  how  much  to  reduce 
the  deficit,  but  I  do  not  think  that  any  of  that  is  relevant  to  the 
underlying  point,  which  is  that  there  should  not  be  an  automatic 
inflexible  rule  which  holds  the  deficit  to  any  particular  number.  If 
the  economy  is  headed  down  fast,  then  the  correct  thing  to  do  with 
deficits  is  to  increase  the  structural  component  of  the  deficit,  which 
is,  of  course,  the  part  that  is  not  immediately  affected  by  changes 
in  the  economy. 

On  the  other  hand,  if  the  economy  is  improving  rapidly,  we 
would  consider  something  in  the  other  direction.  The  point  here  is 
that  the  fiscal  policy  ought  to  be  able  to  adjust,  preferably  in  an 
automatic  way,  to  changes  in  employment  by  either  deficit  in- 
creases when  employment  is  worsening  appreciably,  or  deficit  de- 
creases when  the  economy  is  really  on  a  solid  recovery  path. 

Another  question  about  criteria  is  that  when  we  talk  about  defi- 
cits and  we  worry  about  capital  formation,  we  ignore  the  fact  that 
the  deficit,  as  typically  measured,  is  utterly  indifferent  to  the  Grov- 
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ernment's  own  contribution  to  capital  formation  through  pubHc  in- 
vestment. If  we  were  really  concerned  about  capital  formation  we 
would  not  consider  the  deficit  in  pure  cash  terms,  we  would  con- 
sider the  extent  of  net  investment  that  the  Government  was  con- 
tributing through  its  own  spending  to  the  economy. 

Where  I  think  we  ought  to  come  out  on  all  this  is  that  the  bur- 
den of  the  deficit  and  the  debt  ultimately  is  the  question  of  scale 
and  not  a  question  of  the  absolute  numbers,  particularly  in  the  tril- 
lions now,  because  the  economy  is  large  as  well,  that  tend  to  fright- 
en the  public.  The  burden  of  the  debt  is  really  a  function  of  how 
well  we  can  carry  that  debt,  which  is  a  question  of  our  economy, 
our  income.  It  is  really  the  ratio,  as,  again.  Dr.  Stein  discussed. 
That  ratio  has  been  brought  down  substantially,  as  we  all  know, 
not  as  a  result  of  any  amendment,  but  as  a  result  of  politics. 

Terrible,  grubby  politics  has  reduced  the  deficit  from  where  the 
debt  ratio — it  was  headed  up  to  about  78  percent  over  the  next  10 
years  when  President  Clinton  assumed  office,  and  as  a  result  of 
politics,  of  action  by  the  Congress  and  the  President,  now  that  ratio 
will  remain  stable  for  the  next  7,  8,  9  years.  That  is  a  remarkable 
accomplishment,  and  it  did  not  require  any  amendment. 

Now,  again,  on  the  cost  of  failing  to  heed  the  conditions  of  em- 
ployment, there  was  a  study  released  this  morning  by  Wharton 
Econometrics,  which  describes  employment  losses  under  a  forced 
march  to  a  zero  deficit,  say,  by  2001,  which  is  the  date  amendment 
mandates.  I  would  just  like  to  add  that  the  findings  brought  out 
in  this  Wharton  study,  that  the  employment  losses  which  are  reg- 
istered by  this  policy  are  what  I  think  we  would  have  to  call,  given 
the  way  these  analysis  work,  an  optimistic  scenario — this  kind  of 
forced  march  to  a  zero  deficit,  in  7  years,  brings  these  emplo3rment 
losses,  assuming  some  set  of  extra  untoward  events  do  not  really 
cause  the  economy  and  emplo3rment  to  tumble  significantly. 

So,  that  forecast  of  6.5  million  less  jobs  by  the  end  of  this  budget 
balancing  exercise  that  would  be  forced  upon  us  ought  to  be  taken, 
I  think,  as  an  optimistic  scenario  for  employment. 

Now,  having  tried  to  establish  why  this  is  bad  economics,  I  would 
also  like  to  touch  on  why  it  is  bad  policy  and  budget  policy.  Some 
of  these  things  have  already  been  mentioned.  The  fact  that  putting 
restrictions  on  spending  and  taxing,  per  se,  assuming  that  could  be 
done,  does  not  limit  the  Government's  ability  to  do  other  things, 
some  of  them  bad,  some  of  them  good.  Some  of  these  were  men- 
tioned by  others. 

I  would  like  to  add  that  there  is  empirical  evidence  for  Gk»vem- 
ment  expanding  its  sway  without  resort  to  taxes  or  spending,  even 
under  the  most  conservative  President  we  have  seen  in  some  time, 
President  Reagan,  of  course.  In  the  8  years  of  the  Reagan  Presi- 
dency, there  was  a  significant  amount  of  what  the  State  and  local 
governments  like  to  call,  and  I  think  properly  so,  cost  shifting,  in 
the  form  of  either  cuts  in  grants-in-aid  to  those  governments  or 
mandates  imposed  on  them — ^both  the  sort  of  thing  we  could  expect 
more  of  under  this  arbitrary  budget  balancing  rule. 

So,  there  is  strong  empirical  evidence  for  the  ability  of  the  Fed- 
eral Government  to  become  more  intrusive,  although  not  nec- 
essarily more  effective  or  more  cost  efficient  as  far  as  the  economy 
is  concerned  under  an  arbitrary  budget  balancing  requirement. 


234 

Two  things  I  would  like  to  touch  on  very  quickly  that  have  been 
heard  from  some  Democrats  as  an  appeal  to  some  liberals  in  sup- 
port of  this  amendment,  which  I  think  are  utterly  unfounded  that 
I  would  just  like  to  mention.  One  is  the  idea  we  have  been  hearing 
that  the  interest  payments  in  the  budget  are  precluding  spending 
on  the  good  programs  that  liberals  and  Democrats  more  generally 
favor.  Well,  of  course,  if  we  are  borrowing  at,  say,  7-percent  inter- 
est, in  order  to  reduce  a  dollar  of  interest  payment  and  have  that 
dollar  available  for  spending  on  some  good  program  or  other,  we 
have  to  cut  spending  by  $14  or  so. 

So,  this  idea  that  somehow  we  can  spend  more  if  we  have  less 
interest  simply  is  illogical. 

The  other  point  that  has  been  brought  up  is  concerning  distribu- 
tion. We  have  been  told  that  deficits  are  bad  for  equality  because 
we  had  a  tax  cut  which  benefited  the  rich  in  1981,  and  military 
spending,  which  was  not  especially  good  for  the  poor,  and  now  we 
have  higher  pa3rroll  taxes,  some  of  which  are  being  used  to  pay  in- 
terest payments  to  rich  people.  Well,  one  could  just  as  easily  imag- 
ine a  deficit  run  up  in  1980  by  some  other  President  on  the  basis 
of  tax  cuts  for  the  poor  and  higher  interest  pajrments  now  financed 
by  means  of  higher  taxes  on  the  rich. 

So,  it  was  not  the  fact  of  deficits  that  had  any  change,  whatever 
there  was,  in  terms  of  economic  equality,  it  is  entirely  a  matter  of 
how  the  distribution  of  benefits  and  costs  from  changes  in  taxes  or 
spending  fall  on  the  population,  either  at  the  front  end,  when  we 
increase  spending  or  cut  taxes  and  get  higher  deficits,  or  at  the 
back  end,  when  we  suffer  some  decrease  in  spending,  other  than 
what  we  might  see  because  of  the  pressure  of  deficits  or  some  in- 
crease in  taxes.  It  has  nothing  to  do  with  the  deficits,  per  se. 

In  closing,  I  would  just  like  to  reiterate  what  others  have  men- 
tioned; that  politics  have  shown  we  can  control  spending.  One  of 
the  unappreciated  stories  of  the  eighties  and  later  is  that  all  the 
pressure  on  spending  was  very  effective  in  certain  areas.  In  par- 
ticular, discretionary  spending  in  the  domestic  area  and  in  defense 
as  well,  after  1986. 

And,  of  course,  as  you  know,  in  the  projections,  that  area  is  going 
to  be  very  seriously  starved  over  the  next  10  years,  I  would  argue, 
with  bad  ramifications  for  public  investment.  The  key  problem  is 
fixing  not  entitlements  in  general,  which  is  a  canard,  but  two  pro- 
grams in  particular,  Medicare  and  Medicaid.  I  think  since  the  Con- 
gress and  the  President  have  shown  they  can  reduce  the  deficit  and 
the  debt  over  the  next  10  years,  to  the  extent  they  have,  they  can 
square  themselves  up  and  fix  our  health  care  system.  And  I  think 
that  has  been  shown  to  be  possible. 

PREPARED  STATEMENT 

And,  as  I  said,  the  amendment  will  do  nothing  but  make  all 
those  kinds  of  well-founded  policies  more  difficult,  rather  than  less. 
Thank  you  very  much. 
[The  statement  follows:] 

Statement  of  Max  B.  Sawicky 

Let  me  begin  by  expressing  my  appreciation  to  this  Committee  for  the  opportunity 
to  present  my  views  on  amending  the  Constitution  to  require  balanced  budgets.  I 
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am  especially  honored  to  be  in  the  company  of  the  distinguished  members  of  this 
panel. 

While  the  Vice  President  is  re-inventing  government,  I  will  try  to  reinvent  the 
model  for  Congressional  testimony.  Rather  than  invoke  your  collective  sense  of  the 
transcendent  national  interest,  I  will  appeal  to  your  fierce  partisan  commitments  to 
the  welfare  of  your  parties  and  your  parties'  missions;  I  do  this  not  out  of  cynicism, 
but  because  I  believe  that  your  respective  party  attachments  and  values  reflect  your 
deepest,  most  sincere  views  of  what  is  truly  best  for  this  nation.  In  contrast,  little 
consensus  prevails  on  exactly  how  to  promote  the  national  interest.  I  will  be  biparti- 
san in  the  sense  of  engaging  the  bedrock  convictions  of  both  of  your  parties,  nec- 
essarily in  turn. 

DEMOCRATS  AND  DEFICITS 

The  Balanced  Budget  Amendment  flaunts  the  most  fundamental,  cherished  values 
of  the  Democratic  Party,  while  failing  to  uphold  any  economically  rational  concept 
of  fiscal  discipline.  Two  of  the  most  important  values  are  fiiU  employment  and  a 
strong  social  'safety  net.' 

Full  Employment. — Democrats'  commitment  to  "Freedom  from  want"  means  more 
than  the  routine,  vacuous  advocacy  of  more  jobs  for  all.  More  jobs  in  the  near  term 
often  do  not  come  without  cost,  and  the  reckoning  of  this  cost  is  partly  a  subjective 
matter — a  question  of  what  you  like.  Party  affiliation  in  large  part  hinges  on  the 
same  question — What  are  you  for?  Whose  side  are  you  on?  Once  again,  I  don't  think 
this  should  be  thought  of  as  a  frivolous,  narrow,  or  unsavory  exercise — it  is  the  life- 
blood  of  our  democracy. 

The  cost  in  question  is  chiefly  twofold:  the  risk  of  unwanted  increases  in  the  price 
level,  and  the  certainty,  at  least  for  a  time,  of  a  larger  public  debt.  These  costs  stem 
from  the  reality  that  the  only  way  for  Congress  and  the  President  to  increase  em- 
ployment (or  to  moderate  increases  in  unemployment)  is  to  engineer  temporary  in- 
creases in  the  budget  deficit. 

The  fact  is  that  from  the  standpoint  of  the  debt  burden,  fiscal  stimulus  is  very 
inexpensive.  A  $70  billion  shot  in  the  arm  for  two  years  in  succession,  for  instance, 
implies  an  annual  increase  in  net  interest  of  less  than  $10  billion.  Over  the  same 
period,  we  could  expect  such  a  stimulus  to  increase  the  GDP  by  roughly  $200  billion 
and  create  perhaps  five  million  jobs  and  $40  billion  in  tax  revenue. 

Today  a  study  by  Wharton  Econometrics  Forecasting  on  the  effects  of  budget  bal- 
ance is  being  released.  Wharton  finds  that  if  the  Federal  budget  is  moved  incremen- 
tally to  balance  by  the  year  2003,  the  economy  will  lose  almost  six  and  one-half  mil- 
lion jobs.  The  study  also  enumerates  the  extent  of  employment  losses  in  each  state. 
Hopefully  the  localized  scale  of  such  a  calamity  will  drive  home  for  each  Member 
of  Congress  the  dire  economic  consequences  of  mandatory  budget  balancing.  How 
many  jobs  in  your  state  is  a  balanced  budget  worth?  Supporters  of  this  amendment 
ought  to  acknowledge  the  maximum  number  of  jobs  they  are  prepared  to  sacrifice. 
"Then  the  Congressional  Budget  Office,  currently  basking  in  well-deserved  glory, 
could  estimate  now  much  deficit  reduction  would  in  fact  be  possible. 

The  Balanced  Budget  Amendment  is  founded  on  the  premise  that  the  costs  of 
staving  off  unemployment  are  always  prohibitive,  so  their  assumption  should  be 
made  illegal.  Regarding  inflation,  the  harm  of  an  increase  in  the  price  level  in  com- 
parison to  an  increase  in  employment  goes  to  a  basic  Democratic  tenet:  there  is 
some  improvement  in  employment  for  which  a  limited  increase  in  prices  is  an  ac- 
ceptable cost.  We  can  disagree  about  the  exact  parameters  for  this  iudgment,  but 
the  principle  should  be  clear  and  compelling  to  Democrats.  The  Balanced  Budget 
Amendment  prevents  any  such  ev?Juation  and  therefore  any  action  to  support  em- 
ployment in  uie  here  and  now. 

No  boost  to  employment  is  worth  uncontrolled  inflation,  because  such  a  catas- 
trophe implies  the  gross  unraveling  of  economy  and  society.  I  will  also  acknowledge 
that  some  number  in  the  single  digits  should  be  the  maximum  acceptable  level  of 
inflation,  and  avoidance  of  this  milestone  merits  strong  measures,  including  the  pos- 
sibility of  increased  unemplojrment.  Nobody  opposing  this  Amendment  and  uphold- 
ing the  legality  of  counter-cyclical  stabilization  policy  is  endorsing  uncontrolled  in- 
flation. 

There  is  a  fiction  circulating  these  days  that  a  little  bit  more  inflation  necessarily 
leads  to  a  lot  more,  much  like  exposure  to  an  addictive  substance.  There  is  no  eco- 
nomic evidence  for  this  thesis.  Its  strength  derives  primarily  from  the  wealth  and 
power  of  its  advocates — those  who  profit  from  deflationary  economic  stagnation, 
those  whose  interests  are  antithetical  to  those  of  the  broad  Democratic  majority. 

Sponsors  of  the  amendment  have  also  grown  fond  of  citing  the  danger  of  Govern- 
ment solving  the  problem  of  its  indebtedness  by  'monetizing  the  debt' — devaluing  it 
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through  extraordinary  expansion  of  the  money  supply.  Of  course,  it  is  not  govern- 
ment with  a  capital  G  that  might  do  this;  it  is  the  Federal  Reserve  Bank,  and  no- 
body else.  This  brings  us  the  question  of  how  much  of  a  problem  the  outstanding 
debt  represents. 

Debt  is  a  burden  to  its  holder,  of  course,  because  debt-service  pajmients  absorb 
funds  that  can't  be  used  for  other  purposes.  How  should  we  judge  the  magnitude 
of  any  such  burden? 

First  of  all,  the  government's  use  of  tax  dollars  or  borrowed  funds  to  pay  debt 
service  (as  opposed  to,  say,  unemplojmient  benefits)  does  not  destroy  one  iota  of  pro- 
ductive resources  in  the  U.S.  economy,  nor  does  it  eliminate  one  job  in  the  private 
sector.  Interest  payments  are  a  transfer,  not  a  diminution  of  real  resources. 

The  true  burden  of  debt  narrows  to  the  question  of  the  government's  ability  to 
shoulder  the  entire  range  of  its  responsibilities.  The  government's  capacity  in  this 
regard  depends  on  the  health  of  the  economy  as  a  whole,  fi"om  which  its  financial 
capacity  derives.  The  burden  of  the  debt  can  be  quantified  by  the  ratio  of  net  debt 
held  by  the  public  (since  it  is  only  this  debt  which  absorbs  public  revenues)  to  the 
Gross  Domestic  Product.  A  more  subtle  aspect  of  the  debt  burden  is  the  extent  to 
which  public  borrowing  may  retard  capital  formation.  GDP — ^the  denominator  of  our 
ratio — itself  reflects  the  bounty  of  capital  formation.  This  issue  is  further  addressed 
below. 

The  public  has  an  unfortunate  appetite  for  large  numbers,  but  such  measure- 
ments are  utterly  uninformative.  A  ten-trillion  dollar  debt  would  be  quite  bearable 
for  an  economy  as  large  as  $50  trillion,  just  as  a  $241  billion  debt  must  have  seemed 
daunting  to  the  U.S.  in  1945  when  GDP  was  $212  bilhon. 

No  more  than  thirteen  months  ago,  the  debt/GDP  ratio  was  projected  to  rise  to 
78  percent  over  the  next  ten  years.  Since  then,  action  by  this  Cfongress  and  Presi- 
dent have  reduced  that  projection  bv  about  25  points.  This  turnabout  is  all  the  more 
remarkable  in  light  of  the  fact  that  it  was  accomplished  without  dealing  sub- 
stantively with  the  singular,  unique  cause  of  spending  growth  in  the  Federal  budg- 
et— health  care. 

Within  the  window  of  the  Budget  Agreement  passed  last  summer,  the  heretofore 
growing  burden  of  the  debt  has  been  halted.  There  should  be  no  anxiety  about  an 
increase  in  the  burden  of  the  debt  for  the  remainder  of  the  1990's.  As  Henry  Aaron 
wrote  in  the  Washington  Post  this  week,  the  problem  posed  in  Social  Security  fi- 
nancing is  decades  away  and  subject  to  remedy  by  a  limited  increase  in  the  payroll 
tax,  among  other  possibilities.  Success  in  health  care  reform  will  break  the  back  of 
deficits  in  the  long  term.  There  need  be  no  fear  of  desperate,  hyper-inflationary 
gambits  in  the  foreseeable  future. 

Social  Welfare. — ^A  second  fundamental  tenet  of  modem  Democratic  faith  is  sup- 
port for  the  insurance  by  public  means  of  all  persons  against  the  unavoidable  vicis- 
situdes of  life  in  modem  society:  retirement,  unemployment,  ill  health,  disability, 
and  the  death  of  family  members  who  play  key  economic  supporting  roles.  The 
unmixed  economy  has  proven  unequal  to  these  tasks,  despite  the  willingness  of  peo- 
ple to  pay  for  such  protections. 

By  any  reasonable  comparative  standard,  our  existing  system  of  social  insurance 
is  austere.  To  a  greater  extent  than  other  countries,  we  enforce  distinctions  among 
the  unemployed  as  to  who  deserves  public  support  and  who  does  not.  In  the  health 
care  field,  we  allow  for  a  substantial  private  role  and  accept  the  gross  gaps  in  pro- 
tection that  «"esult. 

Although  reduced  in  comparison  to  the  Federal  budget  and  national  econonw,  pro- 
jected deficits  in  2001  (the  year  in  which  this  amendment  would  become  effective) 
now  exceed  $250  billion.  They  will  come  at  a  time  when  discretionary  spending  will 
have  failed  to  increase  in  real  terms  for  seven  years  running,  a  deprivation  which 
will  add  to  pressure  on  the  remainder  of  the  budget.  Because  the  so-called  entitie- 
ments  represent  the  bulk  of  Federal  spending,  a  requirement  to  eliminate  all  pro- 
jected deficits  will  inevitably  cripple  what  is  a  lean  system  to  begin  with.  Moreover, 
the  national  government  would  oe  simultaneously  constrained  fi*om  acting  to  allevi- 
ate recession — the  very  time  when  social  insurance  is  most  vital. 

Before  turning  to  some  Republican  concerns,  I  would  like  to  dispose  of  two  ca- 
nards about  deficits  which  have  been  cited  by  Democrats. 

— Interest  payments  are  said  to  divert  money  from  domestic  programs. — ^This  is 
first  and  foremost  a  question  of  the  level  of  debt  relative  to  the  size  of  the  econ- 
omy as  a  whole.  If  aebt  grows  more  slowly  than  GDP,  Federal  receipts,  and 
Federal  spending,  so  too  will  interest  pasntnents,  although  all  could  be  higher 
in  absolute  terms.  Secondly,  any  reduction  in  interest  payments  requires  a 
much  larger  initial  reduction  in  spending,  which  means  that  these  same  public 
programs  must  be  cut  and  eliminated.  For  instance,  if  the  government  borrows 
at  seven  percent,  every  dollar  reduction  in  annual  interest  payments  requires 
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a  spending  reduction  or  tax  increase  of  over  $14.  By  the  same  logic,  reducing 
interest  pajonents  by  just  $10  billion  would  require  cuts  in  spending  of  $140  bil- 
lion. Reduction  of  interest  payments  due  to  reduction  of  debt  cannot  make 
"more"  spending  possible. 
— Deficits  have  been  said  to  foster  income  inequality  because  payroll  taxes  collected 
from  middle-  and  low-income  persons  finance  interest  payments  to  high-income 
persons. — In  and  of  themselves,  deficits  do  not  generate  inequality.  Any  change 
in  inequality  depends  entirely  on  the  nature  of  changes  in  taxes  and  spending, 
not  on  the  levels  of  debt  or  deficits.  Imagine,  for  instance,  that  in  1981  Presi- 
dent Edward  Kennedy  ran  deficits  to  provide  tax  cuts  and  public  emplo3Tnent 
for  the  poor,  then  subsequently  reduced  military  spending  and  raised  taxes  on 
the  rich.  Would  we  then  be  justified  in  sajdng  that  deficits  are  good  for  equal- 
ity? In  the  same  vein,  we  can  easily  see  that  deficit-linked  changes  in  taxing 
and  spending  with  undesirable  distributional  effects  are  easily  reversed:  we 
could,  for  instance,  reduce  payroll  taxes  to  strict  pay-as-you-go  levels  for  Social 
Security  and  Medicare,  and  replace  the  lost  revenue  with  higher  income  taxes 
on  the  rich. 
The  Balanced  Budget  Amendment  demands  rejection  by  all  committed  Democrats. 

It  is  anathema  to  any  conceivable  interpretation  of  the  purpose  of  the  Democratic 

Party. 

FOR  REPUBLICANS,  A  RETURN  TO  HOOVERISM? 

The  Balanced  Budget  Amendment  does  great  violence  to  three  basic  concerns  of 
the  Republican  Party: 

The  Promotion  of  Economic  Growth. — The  foremost  argument  for  budget  balance 
is  the  primacy  of  capital  formation  in  economic  growth.  Lower  deficits  are  expected 
to  reduce  interest  rates,  and  lower  interest  rates  are  supposed  to  enable  business 
firms  to  expand  the  nation's  capital  stock.  While  the  logic  underl3dng  this  expecta- 
tion is  unimpeachable,  it  is  also  incomplete. 

In  the  face  of  dim  economic  prospects,  business  firms  are  unlikely  to  undertake 
new  investment  simply  by  virtue  of  reduced  rates  of  interest.  If  you  do  not  expect 
to  sell  your  goods,  reduced  costs  for  new  plant  and  equipment  are  of  little  con- 
sequence. When  recessions  are  deepest,  low  interest  rates  and  budget  balance  are 
least  helpful. 

Ronald  Reagan's  fabled  "Seven  Fat  Years"  in  fact  owed  a  great  deal  to  the  expan- 
sion of  structural  budget  deficits  after  1981.  I  refer  all  good  Republicans  to  the  book 
entitled  "The  Growth  Experiment"  by  supply-side  prodigy  Lawrence  B.  Lindsey,  who 
has  since  been  appointed  to  the  Board  of  Governors  of  the  Federal  Reserve  Bank. 
About  the  benefits  of  Reagan's  deficits,  Lindsey  wrote:  "The  demand-side,  or  Keynes- 
ian  effect,  is  the  least  controversial  because  both  KejTiesians  and  supply-siders 
agree  that  it  occurs  *  *  *.  [My]  results  indicate  that  had  these  demand-side  effects 
not  occurred,  the  economy  would  have  been  2.1  percent  smaller  in  1982,  3.2  percent 
smaller  in  1983  and  1984,  and  2.7  percent  smaller  in  1985."  (P.  66) 

You  may  know  that  Lindsey  favors  stimulus  via  tax  cuts,  rather  than  spending 
increases,  but  from  a  macroeconomic  standpoint  either  will  generate  the  demand- 
side  effect  which  he  cites.  This  stimulus  encourages  business  investment  in  two 
ways:  when  family  incomes  and  business  receipts  increase,  so  do  personal  and  busi- 
ness saving;  and  when  improvements  in  retail  sales  are  expected,  business  invest- 
ment increases. 

The  actual  practice  of  Reaganomics,  in  some  contrast  to  its  rhetoric,  was  driven 
by  a  preference  for  growth  over  deficit  reduction.  In  the  Reagan  years,  Republicans' 
rote  adherence  to  balanced  budgets  and  monetary  restraint — the  historic  legacy  of 
Hooverism — receded  far  into  the  background.  In  this  amendment  we  see  a  resur- 
gence, although  this  posture  condemns  Republicans  eternally  to  the  role  of  nay-say- 
ers. 

In  specific  policy  terms,  a  budget  balancing  requirement  is  often  antithetical  to 
business  investment  since  such  investment  would  be  hostage  to  the  fortunes  of  the 
business  cycle.  A  Kennedy-  or  Reagan-style  tax  cut  to  alleviate  recession  wovdd  not 
be  allowed.  At  the  same  time,  pressure  for  tax  increases  would  be  heightened  at  the 
least  propitious  times.  While  the  amendment  stacks  the  deck  to  some  extent  in  favor 
of  spending  cuts  and  against  tax  increases.  Republicans  cannot  be  unmindful  of  the 
steps  likely  to  be  taken  by  a  U.S.  Congress  confronted  with  an  immediate  need  for 
$250  billion  of  budget  savings. 

The  most  obvious  target  of  opportunity  would  be  our  least  unpopular  Federal 
tax — that  on  corporate  income.  While  the  cognoscenti  are  aware  that  there  is  rel- 
atively little  revenue  to  be  found  in  this  area,  that  will  not  prevent  the  political  sys- 
tem from  reaching  for  it.  Such  a  solution  would  be  harmful  to  business  investment 
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for  the  same  reason  as  any  slowdown  in  the  economy  would  be:  reduced  employment 
means  less  income,  personal  saving,  and  business  saving.  Moreover,  rate  increases 
would  increase  the  cost  of  capital,  another  strike  against  business  investment. 

Another  target  for  deficit  reduction  is  the  differential  in  rates  of  tax  on  capital 
gains,  relative  to  those  on  ordinary  income.  The  predominant  feeling  among  econo- 
mists is  that  there  is  no  compelling  reason  to  tax  different  types  of  income  from  cap- 
ital at  different  rates.  Business  investment  financed  by  ordinary  persons'  savings  ac- 
counts and  IRA's  is  no  less  valuable  than  that  resulting  from  venture  capital.  Re- 
publicans have  put  an  inordinate  emphasis  on  the  importance  of  preferential  tax 
treatment  of  capital  gains.  The  most  recent  tax  bill  gave  a  significant  boost  to  such 
treatment.  A  budget  balance  requirement  trains  the  sights  of  the  tax  increasers 
squarely  on  this  same  provision  of  the  tax  code,  which  could  be  described  unchari- 
tably as  welfare  for  the  rich  and  a  misadventure  in  industrial  policy. 

Even  if  the  budget  were  balanced  entirely  by  the  brute  force  of  spending  cuts,  the 
effect  on  the  public  would  have  marked  similarities  to  tax  increases.  Wharton  esti- 
mates that  consumption  would  fall  by  eight  percent  under  the  push  towards  budget 
balance.  From  the  individual's  standpoint,  this  would  be  no  different  than  an  eight 
percent  value-added  tax.  Secondly,  because  the  tax  base  will  shrink  relative  to  the 
current  baseline,  tax  rates  will  have  to  increase  merely  to  bring  in  the  same  reve- 
nue. According  to  Wharton,  the  average  effective  tax  rate  on  personal  income  will 
have  to  rise  to  14.1  percent,  a  post-war  record  if  we  except  the  1969  Vietnam  war 
surtax. 

Taxation  Without  Representation. — For  Republicans,  I  imagine  that  the  only  thing 
worse  than  significant  tax  increases  would  be  new  taxes  imposed  by  extra-par- 
liamentary means. 

If,  as  seems  probable,  the  Congress  proves  reluctant  to  reduce  spending  in  our 
principal,  middle  class  social  insurance  programs,  in  defense,  and  in  law  enforce- 
ment, it  will  not  be  able  to  pass  a  budget.  (The  unconscionable  elimination  of  AFDC 
and  Food  Stamps  would  jdeld  little  more  than  $50  billion  annually  by  1999.)  In  the 
face  of  a  requirement  for  budget  balance,  the  strategy  of  the  pro-spending  forces  be- 
comes clear:  bring  the  machinery  of  Congress  to  a  halt,  while  waging  a  campaign 
of  litigation  aimed  at  establishing  the  Supreme  Court  as  arbiter  in  this  crisis  of 
budgetary  governance. 

Like  Solomon  proposing  to  divide  a  disputed  child  in  half,  the  high  court  is  quite 
likely  to  afford  tax  increases  a  major  role  in  the  solution  of  this  crisis.  If  Congress 
proves  incapable  of  designing  such  tax  increases,  this  too  will  fall  to  the  Court.  It 
would  not  be  technically  difScult,  for  instance,  for  the  Court  to  impose  a  surtax  by 
fiat.  Precedents  for  such  a  solution  already  exist  at  the  state  level. 

Another  source  of  alarm  ought  to  be  the  ease  with  which  the  Federal  government 
has  increased  taxes  imposed  by  state  and  local  governments.  Making  proper  excep- 
tion for  Medicaid  and  AFDC,  which  are  not  discretionary  in  nature,  in  the  1980's 
the  state-local  sector  absorbed  a  significant  cut  in  the  extent  of  grants-in-aid.  Over 
the  same  period,  state  and  local  taxes  increased  by  about  $290  billion,  or  13  percent 
faster  than  GDP. 

The  balanced  budget  amendment  would  put  increased  pressure  on  Federal  grants- 
in-aid,  which  have  proved  vulnerable  to  austerity  campaigns.  The  replacement  of 
Federal  taxes  by  state  and  local  taxes  would  impress  very  few  economists  as  an  im- 
provement in  economic  efficiency.  Most  economists  believe  that  the  efficiency  cost 
of  a  tax  is  a  function  of  the  taxpayer's  ability  to  escape  it  legally.  While  such  behav- 
ior— in  this  case  we  are  talking  about  relocation  of  firms  and  households — reduces 
tax  liability  per  se,  it  also  imposes  economic  costs.  Whatever  the  benefit  that  induces 
a  business  to  reside  in  jurisdiction  A  rather  than  B  is  lost  to  the  economy  if  taxes 
instead  persuade  the  firm  to  move  to  B  rather  than  A. 

For  the  Federal  government  to  cause  state  and  local  t^ixes  to  rise  is  another  form 
of  taxation  without  representation.  In  this  case  Federal  legislators  and  officials  are 
not  directly  accountable  for  the  consequences  of  their  cost-shifting,  a  situation  which 
makes  for  the  neglect  of  proper  comparisons  of  costs  to  benefits  in  the  making  of 
decisions. 

Government  Without  Taxation. — The  Federal  government  has  quite  a  few  tools  in 
its  kit-bag  besides  public  spending,  and  restrictions  on  spending  which  this  amend- 
ment would  impose  can  only  drive  the  government  to  greater  resort  to  non-fiscal  de- 
vices. Of  course,  the  force  of  such  actions  is  to  cause  or  compel  others  to  spend 
money,  so  the  economic  cost  of  public  action  remains  salient.  In  short,  shutting 
down  the  Federal  budget  does  not  necessarily  reduce  the  sway  of  Federal  authority. 

The  most  obvious  of  these  tools  is  regulation.  Given  the  inherent  difficulty  of  cost- 
ing out  regulations,  statutory  or  Constitutional  cost  limitation  measures  could  not 
be  extended  to  the  regulatory  sphere.  The  cost  of  a  regulation  is  the  cost  of  doing 
something  the  regulated  party  would  not  otherwise  do  voluntarily.  For  instance,  the 
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cost  of  providing  wheelchair  access  for  all  restaurants  is  the  cost  of  provision  for 
those  restaurants  that  would  not  take  it  upon  themselves  to  provide  such  access  vol- 
untarily. Calculating  this  cost  is  difficult. 

In  order  to  measure  the  cost  of  a  regulation  we  need  to  know  something  which 
cannot  be  observed — the  extent  of  wheelchair  access  which  will  not  be  provided  in 
the  future  where  the  law  might  apply.  This  requires  quantitative  analysis  of  why 
establishments  provide  access,  ana  what  the  predicted  number  of  establishments, 
and  their  predicted  characteristics,  foretell  about  the  extent  of  access.  Obviously 
such  analyses  are  subject  to  lively  dispute.  There  is  accordingly  little  scope  for  a 
"regulatory  budget"  subject  to  disciplinary  limitation  measures.  Of  course,  there  is 
no  provision  in  this  amendment  for  any  such  budget. 

Also  subject  to  regulation  by  the  Federal  government  are  state  and  local  govern- 
ments. Here  as  well  there  are  a  plethora  of  opportunities  to  force  the  states  to  do 
what  cannot  be  financed  by  the  national  government.  One  might  have  been  led  to 
expect  that  under  three  terms  of  Republican  presidents,  such  efforts  would  have 
flagged.  In  fact,  there  was  no  let-up  in  the  institution  of  new  Federal  mandates  on 
state  and  local  governments  afler  1980.  Fiscal  stringency  could  not  have  had  a  be- 
nign influence  on  this  trend.  Here  as  well  we  have  a  case  of  taxation  without  rep- 
resentation. 

A  topical  example  of  the  potential  for  government  without  taxation  is  health  care 
reform.  In  the  health  care  debate,  much  of  the  rhetoric  coming  from  the  Republican 
side  focuses  on  changes  in  taxes  and  public  spending,  and  ignores  the  more  basic 
issues  of  who  pays,  who  gets,  and  how  much.  The  President's  plan  has  not  fared 
well  under  this  kind  of  worms-eye  view  and  may  fall,  but  it  would  not  be  difBcult 
to  design  a  comprehensive  system  which  the  Congressional  Budget  Oflice  could  hon- 
estly certify  to  be  off-budget  and  tax-free. 

The  Federal  government  could  stipulate  a  standard  set  of  benefits  and  premiums 
and  require  businesses  to  offer  such  plans  to  all  of  their  workers.  It  could  organize 
regulatory  bodies  to  ensure  that  such  mandates  were  obeyed,  but  these  bodies  need 
not  directly  administer  premiums,  insurance,  or  medical  care.  In  short,  the  govern- 
ment could  organize  the  health  industry  by  force  of  regulation  to  do  whatever  the 
quasi-public  alliances  might  do  in  the  Clinton  Plan.  You  must  be  aware  that  this 
is  not  fanciful  because  there  have  already  been  proposals  along  just  such  lines.  By 
such  means  we  would  have  budget  balance,  but  we  would  not  necessarily  have  bet- 
ter health  care. 

In  summary,  biasing  public  decisions  in  favor  of  non-fiscal  methods  does  not  nec- 
essarily expand  the  realm  of  liberty  as  conservatives  would  define  it.  It  is  likely  to 
make  the  public  sector  less  efficient,  but  no  less  ambitious. 

THE  BALANCED  BUDGET  AMENDMENT:  SOMETHING  FOR  NOBODY 

The  preceding  distinctions  between  Democrats  and  Republicans  and  their  con- 
cerns are  more  literary  than  real.  Democrats  support  the  primacy  of  economic 
growth  and  reject  excesses  in  taxation  and  regulation.  Most  Republicans  want  ex- 
panded emplojTnent  and  the  maintenance  of  our  basic  social  safety  net.  None  of 
these  things  are  feasible  under  a  balanced  budget  amendment. 

Great  progress  has  already  been  made  in  controlling  deficits  for  the  next  seven 
years.  Truth  be  told,  in  response  to  the  past  twelve  years  of  fiscal  pressure,  the  Con- 
gress has  shown  inordinate  forbearance  in  the  area  where  it  has  the  greatest  con- 
trol— discretionary  spending.  In  fact,  this  discipline  has  caused  the  economy  more 
harm  than  good,  since  one  of  the  primary  functions  of  discretionary  spending — -pub- 
lic investment,  an  important  'supply-side'  factor  in  U.S.  economic  growth — has  been 
depleted  as  a  result.  Public  spending  is  not  the  problem  with  our  economy. 

We  have  ample  time  to  fijc  the  problem  that  drives  our  deficits  up  in  the  long 
run — growth  in  the  cost  of  Medicare  and  Medicaid.  The  admitted  difficulty  of  this 
task,  in  contrast  to  the  ease  of  voting  for  somebody  else  to  balance  the  budget  some 
other  time  by  some  indeterminate  means,  is  a  clue  to  the  real  work  that  must  be 
done. 

At  bottom  the  Balanced  Budget  Amendment  is  a  confession  of  inadequacy.  The 
injustice  is  that  its  supporters  would  impose  this  confession  on  all  of  their  col- 
leagues, whether  welcomed  or  not,  as  well  as  on  future  Members  of  Congress.  I  do 
not  believe  that  any  Congress  has  the  right  to  permanently  cripple  the  capacity  of 
the  Federal  government.  Indeed,  it  is  sucn  a  deiormation  of  our  Constitution  which 
would  weigh  most  heavily  on  the  liberty  and  economic  well-being  of  future  genera- 
tions. 

Chairman  Byrd.  Thank  you  very  much,  Dr.  Sawicky. 
And  thank  you,  gentlemen. 
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Now,  let  us  begin  with  this  question.  And  each  of  you,  please  re- 
spond to  it  if  you  wish.  Over  the  past  12  V2  years,  our  national  debt, 
the  gross  Federal  debt,  has  increased  by  more  than  $3.5  trillion.  As 
a  result,  that  debt  stands  today  at  just  over  $4.5  trillion.  I  believe 
that  it  is  out  of  a  concern  about  our  national  debt  and  how  large 
it  has  grown  that  many  Americans  are  led  to  support  a  constitu- 
tional amendment  to  require  a  balanced  budget,  and  there  is  a  very 
real  concern  among  much  of  the  public  that  our  economy  is  being 
overwhelmed  by  this  debt,  and  that  we  are  passing  on  to  our  chil- 
dren a  debt  that  we  are  unwilling  to  handle  and  that  they  will  be 
unable  to  handle. 

Now,  how  would  you  respond  to  such  concerns?  Are  deficits  and 
debt,  by  definition,  bad  for  the  economy?  Can  the  economy  thrive, 
under  the  weight  of  what  many  describe  as  a  mountain  of  debt?  Is 
our  economy,  as  so  many  Americans  seem  to  fear,  standing  on  the 
edge  of  the  precipice?  Or  do  those  fears  represent  a  lack  of  under- 
standing about  the  true  condition  of  our  economy  and  its  ability  to 
manage  our  national  debt? 

Would  someone  like  to  take  those? 

Dr.  Stein? 

Dr.  Stein.  Well,  I  think  that  those  fears  are  utterly  groundless 
and  do  not  look  at  the  real  picture.  For  one  thing,  of  course,  if  one 
is  concerned  about  the  size  of  the  debt,  we  could  run  forever  a  defi- 
cit of,  say,  2.5  percent  of  GDP,  and  the  ratio  of  debt  to  GDP  would 
not  be  rising  because  the  GDP  is  rising.  And  so,  if  one  wanted  to 
have  a  balanced  budget  amendment — a  constitutional  amendment 
that  would  stabilize  the  ratio  of  debt  to  GDP,  one  would  have  to 
say,  "Well,  the  deficit  should  not  exceed  something  like  2.5  percent 
of  GDP." 

As  I  tried  to  explain,  what  matters  for  our  grandchildren  is  what 
kind  of  a  world  we  leave  for  them.  And  what  kind  of  a  world  we 
leave  for  them  will  depend  on  many  things  we  do,  of  which  whether 
we  run  a  deficit  or  not  is  by  no  means  the  most  important.  If  I  ask 
myself,  suppose  we  had  not  run  the  deficits  we  have  run  over  all 
these  years  to  finance  the  Defense  Establishment — I  know  there 
are  people  who  would  disagree,  but  this  is  my  view — would  our 
grandchildren  still  be  having  to  learn  how  to  hide  under  the  desks 
in  school  in  case  there  might  be  a  nuclear  war? 

Well,  that  would  be  a  terrible  thing  to  hand  on  to  them. 

I  would  much  rather  hand  on  to  them  the  debt  than  hand  on  that 
fear  to  them. 

So,  the  whole  question  is  really.  What  do  you  get  for  what?  What 
do  you  get  for  the  deficit?  And  there  is  no  law  of  economics  or  poli- 
tics or  nature  that  says  that  the  best  answer  for  that  is  no  deficit. 

Dr.  Aaron.  I  agree  completely  with  what  Herb  Stein  has  just 
said. 

Chairman  Byrd.  Dr.  Aaron. 

Dr.  Aaron.  I  would  like  to  go  back  to  a  theme  I  tried  to  sound 
with  respect  to  the  health  care  plan,  where  I  said  that  I  thought 
we  had  been  diverted  from  talking  about  real  things,  into  talking 
about  how  we  write  numbers  down  in  a  ledger.  As  Mr.  Stein  has 
pointed  out,  what  counts  for  our  children  are  the  real  things  that 
they  will  encounter:  the  size  of  the  capital  stock,  the  productive 
know-how,  the  level  of  technology,  the  training  and  skills  they 
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have,  the  degree  of  social  peace  in  which  they  live,  their  national 
security. 

The  reason  I  am  concerned  about  the  debt — not  about  the  debt, 
but  about  the  current  deficit — is  not  because  a  mounding  up  of 
pieces  of  paper  called  national  debt  are  troubling,  but  because  the 
United  States  currently  is  not  saving  very  much  as  a  nation.  Pri- 
vately, we  do  not  save  very  much,  and  a  large  part  of  the  little  bit 
that  we  do  save  privately  is  being  used  to  offset  Federal  spending 
in  excess  of  revenues. 

Were  private  citizens  in  the  United  States  as  frugal  as  are  pri- 
vate citizens  in  Japan  or  Italy — ^yes,  Italy — then  the  deficit  of  the 
level  that  we  have  in  the  United  States  would  be  a  very  low  prior- 
ity, and  might  indeed  be  desirable — exactly  as  Mr.  Stein  said, 
sometimes  deficits  are  desirable.  They  may  always  be  preferable  to 
not  having  them. 

The  United  States  saves  too  little.  Lowering  the  Federal  deficit 
will  contribute  to  increasing  the  national  savings  rate.  It  is  desir- 
able for  that  reason.  It  is  not  the  only  objective  of  public  policy. 
There  are  other  objectives  as  well.  Nor  should  it  be  used  as  an  ex- 
cuse for  cluttering  up  constitutional  regulations  and  congressional 
procedure  with  rules  that  I  think,  for  the  reasons  I  stated  earlier, 
will  be  productive  of  endless  mischief. 

Chairman  Byrd.  Mr.  Regan. 

Mr.  Regan.  Senator,  I  really  believe  that  your  colleagues,  as  to 
deficit  reduction,  ought  to  simply  declare  victory  and  not  pass  the 
amendment.  Those  fears  that  you  mentioned  in  your  question 
were — that  is  past  tense — very  real  and  a  very  major  political  force 
in  this  country,  and  distorting,  as  I  indicated  earlier,  all  sorts  of 
political  and  governmental  and  financial  decisions. 

But  I  think  the  size  of  the  deficit,  however  it  is  expressed,  in  per- 
centages or  dollars,  or  trends  up  or  down,  has  now  become  a  meta- 
phor, kind  of  a  proxy  for  how  the  electorate  judges  their  Federal 
representatives.  And  I  believe  that  you  have  got  a  very  strong  force 
at  work  in  this  country  bringing  the  deficit  down  to  some  accept- 
able, reasonable  level,  depending  upon  economic  and  other  condi- 
tions, as  has  been  expressed  by  both  Dr.  Stein  and  Dr.  Aaron. 

Those  are  real  fears.  But  they  are,  I  suggest,  yesterday's  fears. 
And  I  think  the  public  is  going  to  have  its  way  in  terms  of  rational, 
gradual  deficit  reduction.  If  there  had  been  ever  a  need  for  a  con- 
stitutional amendment,  I  do  not  sense  that  there  is  a  need  today. 

Chairman  Byrd.  Dr.  Stein? 

Dr.  Stein.  Well,  I  would  like  to  qualify  that  a  little  bit,  because 
this  victory,  which  has  been  achieved,  is  a  victory,  but  it  is  not  a 
permanent  victory.  And  one  can  see  around  the  comer,  as  many 
people  do,  that  after  we  get  past  some  year,  like  2000  or  2001,  the 
deficit,  under  present  plans  or  under  present  proposals,  will  start 
arising  again. 

So,  you  should  not  feel  relieved,  but  I  think  you  can  see  that  that 
whole  problem  is  now  tied  up  with  the  health  care  problem,  and 
that  that  is  the  thing  to  which  attention  should  be  directed.  And 
the  constitutional  amendment  is  not  going  to  resolve  that. 

Suppose  the  constitutional  amendment  were  in  force  right  now. 
Nothing  in  that  amendment  will  prevent  the  Congress  from  adopt- 
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ing  programs  which,  in  10  years,  would  be  an  enormous  creator. 
And  then  you  will  be  up  against  the  stone  wall. 

So,  there  is  not  going  to  be  any  substitute  for  a  little  prudence 
and  farsightedness.  So,  the  problem  is  not  over.  But  the  problem 
is  in  your  hands. 

Dr.  Aaeon.  Could  I  come  back  in  again,  just  to  make  that  point 
again? 

Chairman  Byrd.  Dr.  Aaron. 

Dr.  Aaron.  1994,  because  of  Presidential  priority  setting,  is  the 
year  for  health  care  reform,  many  of  us  hope.  That  will  not  cure 
the  deficit  problem,  according  to  the  estimates  of  the  Congressional 
Budget  Office,  not  even  for  the  next  10  years. 

But  what  is  the  magnitude  of  the  problem  that  remains? 

Congress  and  the  President,  acting  together,  in  1990,  and  again 
in  1993,  enacted  two  major  sets  of  programs  to  reduce  the  deficit. 
The  magnitude  of  the  remaining  problem  requires  that  they  do 
that — one  of  those  episodes — again. 

We  have  proven  we  can  do  it  as  a  nation.  You  have  proven  that 
you  can  do  it.  The  job  remaining  to  be  done  is  not  some  insuper- 
able, herculean  task,  beyond  the  capacity  of  present  rules.  You 
have  done  it.  Do  it  once  more;  the  problem  will  be  over. 

Chairman  Byrd.  Dr.  Stein,  in  your  statement,  you  made  what  I 
believe  to  be  several  interesting  observations.  You  said,  insofar  as 
there  is  a  case  for  a  balanced  budget  amendment,  it  is  not  that  a 
balanced  budget  is  the  ideal  fiscal  position.  Your  argument  is  that 
although  a  balanced  budget  is  not  the  ideal  position,  it  would  be 
greatly  superior  to  the  position  that  results  from  the  political  proc- 
ess that  we  actually  have. 

I  take  it  that  you  are  saying  that  there  is  no  economic  rationale 
for  believing  that  a  balanced  budget  is  always  optimal  or  ideal.  In 
some  years,  we  should  run  a  deficit;  in  others,  we  should  balance 
the  budget  or  even  run  a  surplus.  And  what  I  find  very  interesting 
also  is  your  suggestion  that  given  the  lack  of  any  economic  ration- 
ale for  requiring  the  Federal  Government  to  balance  its  books 
every  year,  support  for  a  balanced  budget  amendment  is  predicated 
on  an  assumption  that  our  political  system  is  incapable  of  making 
good  fiscal  policy  decisions. 

The  assumption  is  that  we  consistently  make  bad  choices,  erring 
more  toward  deficits  that  are  too  large,  rather  than  too  small. 
Thus,  even  though  a  balanced  budget  is  itself  not  always  optimal, 
requiring  a  balanced  budget  will,  over  time,  lead  to  an  outcome 
that  is  closer  to  optimal. 

Does  the  nearly  $3.5  trillion  in  debt  that  we  have  piled  up  in  the 
last  12  years  suggest,  as  some  might  contend,  that  our  political  sys- 
tem is  inherently  biased  toward  ever-higher  deficit  spending?  Are 
the  last  12  years  the  rule  or  the  exception?  Do  you  believe  that  we 
are  indeed  capable  of  keeping  our — getting  our  fiscal  house  in  order 
and  keeping  it  in  order  without  a  balanced  budget  amendment? 

Dr.  Stein.  I  think  that  the  last  12  or  particularly  10  years,  I 
would  say  from  1980  to  1990,  were  an  anomaly.  There  were  a  lot 
of  special  factors  at  work  there.  I  think  we  have  learned  something 
from  that.  I  do  not  think  that  we  will  repeat  them. 

We  have  more  than  200  years  of  history.  We  should  not  judge  the 
inevitable  behavior  of  the  political  process  from  those  10  years.  And 
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as  I  said  in  my  paper,  I  think  we  have  learned  some  things.  I  think 
the  pubHc  has  learned  some  things. 

And  I  also  said,  although  the  10  years  were  not  ideal  from  any- 
body's standpoint,  they  were  not  a  disaster  either.  We  accomplished 
a  number  of  things  during  those  years  that  to  some  extent  required 
or  involved  the  accumulation  of  debts.  And  so  I  do  not  think  that 
there  is  any  need  to  be  despairing  of  this  and  to  go  to  this  kind 
of  hortatory — as  I  say,  it  is  a  stultifying  thing. 

I  remember  in  1972,  when  I  was  in  the  Government,  we  were 
faced  with  a  situation  in  which  we  were  up  against  a  debt  limit 
and  Congress  would  not  raise  the  debt  limit.  And  we  sat  around 
there  in  the  White  House  or  the  executive  office  and  said,  "Well, 
what  will  we  do?  Well,  we  will  open  all  the  Federal  prisons,  fire 
the  guards,  and  let  the  felons  out.  That  will  frighten  the  Congress 
into  raising  the  debt  limit.  We  will  sell  the  Washington  Monument 
to  Disney  World." 

There  are  ways  to  do  these  things.  You  find  intelligent  people, 
or  at  least  responsible  people  reduced  to  such  absurdities  of 
thought  by  this  kind  of  absolutely  arbitrary  thing  which  nobody 
really  believes  in  because  if  the  people  who  sponsored  it  really  be- 
lieved in  it  they  would  be  able  to  specify  the  procedures  by  which 
you  would  implement  it,  and  if  they  tried  to  specify  those  proce- 
dures they  would  immediately  realize  that  they  don't  want  to  do  it. 

Chairman  Byrd.  Well,  now  you  mentioned  the  debt  limit  and  our 
experience  and  your  experience,  and  the  difficulties  that  are  incum- 
bent upon  the  Congress  in  raising  the  debt  limit. 

I  very  well  remember  occasions  when  we  just  barely  were  able 
to  muster  the  votes  to  increase  the  debt  limit  in  the  Senate  and 
the  House.  In  addition  to  that,  in  addition  to  the  difficulty  in  mus- 
tering those  votes,  the  debt  limit  was  always  looked  upon,  and  still 
is  to  a  considerable  degree,  as  a  horse  that  will  surely  carry  the 
rider  to  the  President's  desk.  So,  we  will  try  to  tack  onto  it  every 
conceivable  amendment  that  we  can  come  up  with. 

Now,  there  is  a  little  section  in  the  amendment  that  not  many 
people  have  paid  much  attention  to,  apparently.  And  I  think  this 
is  the  time,  when  we  have  a  distinguished  group  of  economists 
here,  to  take  a  look  at  that  section,  section  2.  "The  limit  on  the 
debt  of  the  United  States  held  by  the  public  shall  not  be  increased 
unless  three-fifths  of  the  whole  number  of  each  House  shall  provide 
by  law  for  such  an  increase  by  a  rollcall  vote." 

Why  do  you  not  take  that  section — I  do  not  suppose  you  have  it 
front  of  you.  You  are  familiar  with  it  but  let  me  read  it  once  more. 
"The  limit  on  the  debt  of  the  United  States  held  by  the  public  shall 
not  be  increased  unless  three-fifths  of  the  whole  number  of  each 
House  shall  provide  by  law  for  such  an  increase  by  a  rollcall  vote." 

Now,  what  will  be  the  impact  of  that  section  of  the  amendment 
if  the  amendment  should  be  welded  into  the  Constitution?  Would 
anyone  like  to  take  a  run  at  that? 

Dr.  Stein.  Well,  that  is  really  the  binding  section  of  the  amend- 
ment because  the  amendment  does  not  prevent  Congress  from  ap- 
propriating any  amount  of  money,  and  it  does  not  prevent  the 
President  from  spending  any  amount  of  money.  So  what  will  really 
be  binding  in  the  end  is  this  debt  limit. 
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But  the  amendment  does  not  define  the  debt  an3rwhere,  and  we 
had  this  experience.  We  went  on  for  years,  I  guess  for  50  or  60 
years  with  the  Federal  Government  guaranteeing  bank  deposits. 
So,  there  was  the  assumption  of  an  enormous  liability  on  the  part 
of  the  Federal  Government  because  the  Government  was  liable  to 
pay  off  those  deposits  if  the  banks  or  savings  and  loans  failed. 

That  liability  never  appeared  in  the  Federal  debt  subject  to  the 
limit,  but  it  fell  in  upon  us  when  the  banks  failed,  the  savings  and 
loans  failed,  and  we  had  to  pay  it.  So,  this  is  not — at  least,  we  do 
not  have  any  good  measure  of  the  obligations  to  which  the  Federal 
Government  is  subject. 

Every  time  you  increase  the  benefit  provisions  for  Social  Security 
you  increase  the  obligations  of  the  Federal  Government  out  into  the 
future.  'And  so  it  is  not  a  way  of  confifldng  the  Federal  Govern- 
ment's claim  upon  the  future  or  the  future  claim  upon  the  Federal 
Government. 

Also  what  is  going  to  happen  is  evasion,  as  we  have  all  said. 
And,  furthermore,  if  this  thing  becomes  operative  I  cannot  imagine 
what  is  going  to  happen  in  the  credit  markets  and  in  the  capital 
markets  if  it  appears  that  we  are  on  the  verge  of  breaking  the  debt 
limit,  of  a  question  of  whether  the  Federal  Government's  debt  is 
still  backed  by  the  full  and  faith  and  credit  of  the  U.S.  Govern- 
ment. 

Chairman  Byrd.  Now,  you  mentioned  Social  Security.  I  am  curi- 
ous as  to  the  significance  of  the  reference  here  to  the  debt  held  by 
the  public.  What  might  this  mean,  for  example,  for  the  Social  Secu- 
rity System? 

Dr.  Stein.  Well,  of  course,  this  is  an  invitation  to  a  big  increase 
in  Social  Security  taxes  and  contributions  as  a  way  of  financing  the 
rest  of  the  Government,  because  the  rest  of  the  Government  could 
then  borrow  from  the  Social  Security  System  but  not  increase  the 
debt  held  by  the  public. 

Dr.  Aaron.  Could  I  intercede?  I  think  the  consequences  of  this 
are  fundamentally  unpredictable  because  we  would  be  creating 
very  considerable  incentives  for  very  intelligent  people  to  exercise 
creative  imagination  in  avoidance  mechanisms.  There  is  one  law  of 
economics  that  I  think  most  economists  of  all  stripes  agree  on,  and 
that  is,  if  you  make  incentives  very  strongly  in  one  direction  and 
then  regulate  against  them,  the  regulations  will  fail. 

Now,  if  as  an  elected  official  I  would  like,  and  there  is  a  majority 
of  both  Houses  of  Congress  of  those  present  and  voting  who  would 
like  to  pursue  certain  broad  objectives,  I  believe  that  they  have  it 
in  their  power  to  define  what  constitutes  not  only  debt  but  what 
constitutes  an  expenditure  or  a  tax. 

They  can  use  loans.  They  can  kite  checks  effectively  by  requiring 
private  entities  to  make  payments  today  for  purposes  deemed  of 
public  merit  in  return  for  which  payments  will  be  made  by  the  Fed- 
eral Government  to  them  later  on,  and  declaring  that  that  is  not 
debt. 

They  can  use  mandates  to  force  businesses  to  do  the  public's  bid- 
ding or  State  and  local  governments.  They  can  cut  back  on  grants 
to  State  governments  but  maintain  requirements  that  to  receive 
any  funding  the  States  must  continue  functions  or  even  expand 
them. 
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What  I  do  not  really  understand  is  why  on  this  amendment  the 
governors  of  the  United  States  and  State  legislators  of  the  United 
States  are  not  flocking  up  here  terror  stricken  at  what  this  could 
mean  for  the  incentives  for  Congress  to  muck  around  in  their  busi- 
ness to  a  degree  that  has  not  been  the  case  ever  before. 

They  had  met  on  occasion  and  said  they  oppose  mandates.  They 
would  like  the  Federal  Government  to  stop  doing  it.  If  they  do,  they 
should  be  alert  to  this  amendment  because  the  incentives  for  the 
Federal  Government  to  use  mandates  on  State  governments  would 
go  up  dramatically. 

Dr.  Stein.  Could  I  say  something  more  about  the  debt  limit? 
There  is  a  question  of  how  you  enforce  this.  That  is,  Congress  is 
not  limited  in  its  appropriations  by  this  amendment.  There  is  no 
requirement  here  to  raise  revenues. 

So,  both  we  have  a  situation  in  which  Congress  has  appropriated 
the  money,  the  revenue  is  not  there,  we  are  running  the  deficit  and 
we  are  incurring  the  debt.  We  are  up  to  the  debt  limit  but  the  Gov- 
ernment goes  on  borrowing.  What  happens  then? 

You  may  remember  in  1961  or  so,  when  Douglas  Dillon  was  Sec- 
retary of  the  Treasury  and  the  debt  began  to  exceed  the  limit,  and 
he  asked  the  General  Counsel  of  the  Treasury,  "Well,  what  hap- 
pens now?"  And  they  said  to  him,  "Well,  you  are  personally  liable  " 
And  he  said,  "Well,  2  or  3  days  of  this  will  bankrupt  me."  [Laugh- 
ter.] 

So,  you  run  into  some  peculiar  situations. 

Chairman  Byrd.  And  in  addition,  let  me  say  it  this  way.  Dr. 
Stein  has  referred  to  appropriations. 

What  about  a  situation  in  which  tax  expenditures  are  increasing 
and  robbing  the  Treasury  or  taking  from  the  Treasury  revenues 
that  it  would  otherwise  receive?  Appropriations  are  not  the  only 
way  of  spending  money.  The  tax  bills  that  we  pass  often  have  loop- 
holes. They  have  ingenious  ways  of  expending  the  resources  of  this 
country,  and  they  are  euphemistically  called  tax  expenditures. 

So,  in  either  case,  or  in  both,  what  happens?  What  happens  when 
we  reach  a  point  where  the  debt  limit  is  about  to  be  broken,  and 
we  cannot  get  three-fifths  of  the  whole  number  of  each  House? 
What  happens? 

Dr.  Aaron.  I  just  want  to  point  out,  there  is  an  inconsistency 
that  arises  from  exactly  this  phenomenon.  If  I  want  to  do  some- 
thing, and  I  want  to  vote  an  expenditure  under  this  amendment, 
I  require  a  majority  both  Houses,  the  total  membership  of  both 
Houses. 

If  I  define  that  or  go  about  doing  this  via  tax  expenditure,  then 
I  only  require  a  majority  of  those  present  and  voting.  This  happens 
to  be  a  clear  and  present  issue  with  respect  to  the  earned  income 
tax  credit,  which  is,  in  part,  a  tax  expenditure  and  in  part  treated 
as  a  direct  expenditure  of  Government. 

I  think  the  problem  is  that  you  run  up  against  the  conundrum 
that  Mr.  Stein  outlined  before.  You  can  vote  it.  It  can  happen.  The 
debt  now  rises,  and  supposedly  a  three-fifths  majority  is  required, 
but  what  if  that  does  not  occur? 

The  enforcement  issues  he  mentioned  then  arise.  I  think  the  con- 
sequences are  completely  unpredictable,  and  the  constitutional  is- 
sues that  would  arise  for  who  has  standing  in  the  courts,  for  the 
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relative  power  of  the  court  versus  Congress,  the  Supreme  Court, 
are  completely  unexplored.  And,  really,  I  would  think  those  who 
support  this  amendment  should  take  those  issues  seriously  and 
speak  up  on  them. 

Chairman  Byrd.  What  are  the  consequences  likely  to  be  if  Con- 
gress does  not  increase  the  debt  limit? 

Dr.  Stein.  Well,  there  is  a  question  then.  The  Congress  has  not 
increased  the  debt  limit,  the  Treasury  goes  on  borrowing.  Is  the 
debt  then  issued  no  longer  an  obligation  of  the  U.S.  Government? 
If  that  uncertainty  arises,  that  is  going  to  be  a  very  great  disturb- 
ance in  the  financial  markets. 

There  is  another  anomaly  that  just  appeared  to  me  about  section 
4.  "No  bill  to  increase  revenue  shall  become  law."  Well,  in  1981 
there  were  a  lot  of  people,  including  many  in  Congress,  who 
thought  that  the  bill  to  cut  taxes  was  a  bill  to  increase  the  revenue. 
I  mean,  that  is  what  the  supply  sideism  was  all  about.  So,  you  are 
going  to  have  a  big  debate  then  if  somebody  comes  forward  with 
a  proposal  to  cut  taxes.  Is  this  a  proposal  to  raise  the  revenue  or 
to  reduce  revenue? 

Dr.  Aaron.  There  is  the  mirror  image  of  that.  Many  have  argued 
the  tax  increases  will  actually  lower  revenue  and,  therefore,  the 
special  majority  should  not  be  required. 

Dr.  Stein.  So,  I  can  see  there  would  be  a  lot  of  business  for 
economists  here. 

Chairman  Byrd.  Mr.  Regan,  does  this  section  2  give  you  cause 
for  concern?  The  limit  on  the  debt  of  the  United  States  held  by  the 
public — what  does  that  mean  for  the  record,  "held  by  the  public"? 

Mr.  Regan.  Well,  there  are  two  different  versions.  In  fact.  Dr. 
Stein  distinguished  between  held  by  the  public,  in  his  opening  re- 
marks, and  held  by  other  Government  agencies.  Again,  as  Dr. 
Aaron  points  out,  you  have  got  a  problem  for  the  courts. 

The  other  part  of  that  particular  amendment  that  disturbs  me 
from  a  different  point  then  has  already  been  mentioned.  The  three- 
fifths  vote  would  have  to  do  with  what  it  takes  to  muster  three- 
fifths. 

When  I  look  at  what  it  took  to  get  a  majority  vote  with  NAFTA 
or  a  majority  to  oppose  Penny-Kasich,  one  wonders  if  the  taxpayers 
could  afford  what  it  would  take  to  round  up,  from  the  President  or 
from  senior  Members  of  Congress,  what  it  would  take  in  the  form 
of  incentives  to  Members  of  the  House  and  Members  of  the  Senate 
to  have  them  vote  the  three-fifths. 

It  might  be  if  a  pattern  of  rewards  for  those  that  changed  their 
mind  continues  to  take  place,  as  we  saw  develop  with  a  simple  ma- 
jority, and  it  continues  in  that  fashion,  as  I  say  getting  three-fifths 
vote  might  be  a  very,  very  expensive  process  for  this  country. 

Chairman  Byrd.  What  happens  tomorrow  morning  if  we  are  up 
against  the  debt  limit  and  Secretary  Bentsen  says,  "We  just  have 
to  raise  the  debt  limit"?  Well,  suppose  we  do  not.  What  happens? 

Mr.  Regan.  Well,  my  own  view  is  that  having  looked  at — and  I 
can  only  cite  the  experience  in  the  States.  Obviously,  again,  the 
comments  of  my  colleagues  at  the  table,  I  think,  have  adequately 
pointed  out  some  of  the  dangers,  but  the  experiences  from  the 
States  is  that  you  will  put  your  budget  officials,  your  budget  staffs 
in  a  room  and  they  will  figure  out  some  way.  It  will  be  called  ma- 
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nipulation  or  a  gimmick,  and  the  ways  I  have  mentioned  are  the 
ways  that  are  already  practiced  here  in  Washington. 

I  am  less  concerned,  and  I  do  not  want  to  diminish  my  worry  or 
cut  away  at  all  from  the  comments  that  have  already  been  given 
at  this  table,  but  I  am  less  concerned  about  the  debt  limit  up 
against  the  wall  than  I  am  about  the  manipulation  that  would  take 
place  to  keep  us  away,  the  Federal  Government  away  from  the 
wall. 

And  you  would  have  this  issue  in  courts,  you  would  have 
budgetmaking  in  the  dead  of  night  as  typically  takes  place  on  the 
eve  of  the  start  of  a  fiscal  year  in  State  capitals,  4  a.m.  being  the 
favored  hour  to  figure  out  which  asset  to  sell  and  which  pension 
fund  to  rob. 

I  much  more  fear  that  and  a  tremendous  loss  of  credibility  in  the 
courts.  The  Constitution  is  flexible.  This  constitutional  amendment 
you  will  soon  find  to  be— your  budget  staffs  will  soon  find  to  be 
flexible.  And  if  they  do  not  know  how  to  do  it  they  can  enlist  the 
people  from  half  a  dozen  State  capitals  that  I  know  could  figure  out 
ways  how  to  do  it. 

And  I  sense,  Mr.  Chairman,  a  further  erosion  in  the  confidence 
when  this  takes  place  as  I  think  will  happen;  rather  than  hitting 
the  wall,  a  dramatic  and  further  erosion  in  the  confidence  that  the 
public  has  for  Members  of  Congress. 

Chairman  Byrd.  But  what  happens  when  we  are  suddenly  up 
against  the  wall?  What  happens  in  the  stock  markets?  What  hap- 
pens to  the  bond  markets?  What  happens  to  our  credibility  abroad 
when  we  get  up  to  that  point? 

Dr.  Aaron.  I  think  the  answer  depends  upon  what  we  would  do, 
and  the  gist  of  the  arguments  that  we  have  been  making  is  that 
the  three-fifths  majority  and  the  difficulty  of  mustering  it  is  likely 
to  precipitate  policies  that  will  not  stand  the  light  of  day  or  that 
are  decidedly  inferior  even  if  they  do  stand  the  light  of  day. 

I  have  been  sitting  here,  as  you  have  been  asking  that  question, 
wondering  how  one  might  avoid  the  problem  in  some  technical  way 
consistent,  for  example,  with  what  Mr.  Regan  has  been  describing 
as  goes  on  in  the  State. 

Here  is  a  way.  We  have  declared  through  legislation  that  the  So- 
cial Security  Administration  and  its  accounts  are  off  budget.  Legis- 
lation is  pending,  I  believe,  to  make  it  an  independent  agency, 
apart  from  the  Department  of  Health  and  Human  Services.  It 
would  be  a  short  trip  to  declare  its  accounts  outside  the  domain  of 
the  strictures  of  this  amendment. 

Well,  now,  if  that  is  the  case  we  have  an  enormous  opportunity 
for  just  the  kind  of  backroom  or  in  the  dark  of  night  financing. 

How  do  you  do  that?  Let  the  Social  Security  Administration,  the 
Social  Security  account  borrow.  It  is  not  affected  then  by  this 
amendment.  It  can  then  be  mandated  to  invest  those  funds  in  ob- 
jectives of  the  Federal  Government.  Lo  and  behold,  we  have  taken 
care  of  the  problems  of  exceeding  the  debt  ceiling,  we  have  avoided 
the  voting  restrictions  imposed  by  the  amendment,  but  we  have 
done  so  in  a  way  that  is  decidedly  dishonest,  that  could  jeopardize 
the  long-run  viability  of  Social  Security,  and  that  I  think  no  Mem- 
ber of  Congress  would  stand  up  and  defend  today. 
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Dr.  Stein.  The  possibilities  are  endless,  but  the  question  is 
whether  the  debt  held  by  the  Federal  Reserve  is  debt  held  by  the 
public,  because  there  is  a  limitless  source  for  holding  Federal  debt, 
and,  of  course,  this  would  be  a  great  violation  of  the  obligations  of 
the  Federal  Reserve  to  maintain  financial  stability  or  price  level 
stability,  but  it  is  possible — a  possible  escape  that  might  be  used 
in  these  situations. 

It  is  interesting  that  many  of  the  proponents  of  this  amendment 
talk  about  the  danger  of  the  mounting  debt  and  the  ultimate  mone- 
tization  of  the  debt.  Well,  they  are  by  this  kind  of  thing  providing 
an  easy  avenue,  or  an  attractive  avenue  for  the  monetization  of  the 
debt  by  putting  it  in  the  hands  of  the  Federal  Reserve. 

Now,  one  way  to  avoid  many  of  the  difficulties  in  this  amend- 
ment would  be  to  restore  or  give  authorized  legitimate  the  power 
of  the  President  to  impound  funds.  Then  you  would  have  somebody 
who,  if  he  saw  that  the  situation  at  the  end  of  the  fiscal  year  crisis 
was  impending  could  do  something  about  it,  but  Congress  is  appar- 
ently very  reluctant  to  do  that,  to  give  him  that  authority.  They 
took  it  away  from  him  in  1974,  and  they  showed  no  inclination  to 
return  it  to  him. 

Chairman  Byrd.  I  can  understand  that  disinclination  to  return 
it  to  him. 

Dr.  Sawicky,  in  the  past,  when  we  found  ourselves  up  against  the 
debt  limit  we  have  been  told,  come  Monday  morning  Social  Secu- 
rity checks  will  not  go  out.  Come  Monday  morning,  Federal  offices 
will  be  closed.  We  are  going  to  shut  down  the  Government.  It  is  a 
serious  matter. 

Dr.  Sawicky.  One  thing  that  has  been  mentioned  so  far  which 
might  make  the  previous  remarks  too  optimistic  is  the  possibility 
that  this  could  become  a  matter  for  Federal  courts;  namely,  that 
we  could  have  what  is  called  judicial  taxation,  or  what  you  might 
want  to  call  taxation  without  representation. 

There  are  actual  precedents  for  this,  of  course,  at  the  State  and 
local  level,  where  for  failure  to  follow  the  law  in  terms  of  school  fi- 
nance, or  something  of  that  nature,  courts  have  actually  mandated 
certain  taxes  be  enacted,  and  one  could  imagine  a  scenario  in  this 
case  where  the  Supreme  Court  or  some  Federal  judicial  body  would 
take  the  budget  into  its  hands. 

I  think  fundamentally  this  points  to  something  you  just  alluded 
to.  This  creates  a  situation  of  enormous  uncertainty  as  far  as  what 
happens,  how  do  things  work  out.  Nobody  has  a  very  good  idea  of 
that,  and  this  is  particularly  dangerous,  in  light  of  the  fact  that  we 
have  financial  markets  which  are  extremely  flexible  and  move  very 
quickly  and  can  be  very  volatile,  but  can  have  very  real  effects,  and 
lasting  effects  on  economic  life. 

So  I  think  the  amendment  among  other  things  sets  up  this  inher- 
ently explosive  situation  without  providing  at  the  same  time  any 
obvious  remedy,  or  back  door,  or  out,  and  if  we  are  unlucky  enough 
not  to  have  any  of  those  things  which  have  their  own  damaging  ef- 
fects on  the  credibility  of  the  Government,  we  could  be  in  for  some- 
thing even  worse. 

Dr.  Aaron.  Senator  Byrd,  this  is  a  reversal  of  protocol,  but  I  am 
incredulous,  as  a  private  citizen,  in  the  face  of  the  issues  that  you 
have  raised  and  that  have  surfaced  in  the  course  of  this  discussion 
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perhaps  you  could  explain  how  it  is  that  so  many  of  your  col- 
leagues, despite  the  complete  absence  of  good  answers,  any  an- 
swers to  these  issues,  nonetheless  seem  prepared  to  vote  for  this 
amendment. 

Chairman  Byrd.  I  still  find  myself  wondering.  I  cannot  under- 
stand why — in  the  face  of  history,  to  which  Dr.  Stein  has  appro- 
priately alluded.  They  say  to  me,  I  do  not  like  this  amendment,  I 
think  it  is  a  bad  amendment,  but  I  committed  myself  during  the 
campaign  to  vote  for  it. 

Back  to  this  section  2.  The  limit  on  the  debt  shall  not  be  in- 
creased unless  three-fifths  of  the  whole  number  of  each  House  shall 
provide  by  law  for  such  an  increase  by  a  rollcall  vote.  All  right,  we 
have  reached  the  day  of  Armageddon.  The  ceiling  has  to  be  lifted. 
The  debt  limit  has  to  be  increased,  else  the  Grovemment  is  going 
to  close  down,  Social  Security  checks  will  not  be  sent  out,  veterans 
checks  will  not  go  out,  the  stock  markets,  the  bond  markets  are 
going  to  have  severe  repercussions. 

Well,  this  says  Congress  cannot  increase  the  limit  unless  you  get 
60  Senators,  unless  you  get  three-fifths  of  the  House  to  vote,  and 
to  provide  by  law,  which  means  that  this  has  to  go  from  one  House 
to  the  other.  If  there  are  differences,  it  has  to  go  to  conference.  It 
has  to  go  to  the  President.  Suppose  he  vetoes  it?  I  doubt  that  he 
would,  but  it  seems  to  me  we  are  really  pla5dng  with  fire.  We  are 
handling  dynamite.  Does  it  strike  you  as  being  that  serious — sec- 
tion 2? 

Dr.  Stein.  Well,  I  guess  you  could  take  either  of  two  positions. 
You  will  take  the  position  that  there  are  not  40  people  in  the  Sen- 
ate who  would  be  so  obstinate,  so  thoughtless  as  to  oppose  this,  in 
which  case  then  the  amendment  does  not  mean  very  much,  or  you 
can  take  the  position  that  there  are  40  such  people,  in  which  case 
we  are  in  very  deep  trouble. 

Chairman  Byrd.  Well,  in  the  light  of  experience  we  have  found 
repeatedly  how  difficult  it  is  to  muster  a  simple  majority  in  the 
Senate  for  the  purposes  of  raising  the  debt  limit. 

Dr.  Aaron.  Senator  Byrd,  just  to  return  to  one  point  which  I 
think  deserves  some  emphasis  again,  as  you  know  far  better,  I  am 
sure,  than  anybody  in  this  room,  it  is  exceedingly  difficult  and  re- 
quires a  recognition  of  diverse  interest  of  the  Members  of  each 
House  to  mobilize  a  majority  of  50  or  51,  or  a  smaller  number  if 
fewer  people  are  present,  for  any  piece  of  legislation.  In  order  to 
win  the  support  of  those  Members,  frequently  concessions  have  to 
be  made.  These  are  often  expenditure  increases. 

If  it  is  necessary  not  just  to  win  the  support  of  the  majority  of 
those  present,  not  even  the  majority  of  those  voting,  or  of  the  total 
House,  but  60  votes,  then  the  power  of  intent  committed  minorities 
of  Members  to  extract  from  the  majority  concessions  they  wish  is 
enormously  increased,  and  it  is  for  this  reason  that  I  believe  that 
those  conservatives  who  embrace  this  amendment  may  not  be 
thinking  quite  far  enough  regarding  the  consequences  of  the 
amendment  for  the  level  of  Federal  activity  and  for  the  intrusive- 
ness  of  Federal  legislation  into  the  lives  of  States  and  localities. 

If  I  were — if  I  characterized  myself  as  a  conservative  on  those 
grounds,  I  would  be  acutely  concerned  about  the  ramifications  of 
this  amendment. 
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Chairman  Byrd.  This  puts  enormous  power  into  the  hands  of  a 
minority.  Six  States,  theoretically — California,  New  York,  Texas, 
Florida,  Illinois,  and  Pennsylvania — six  States  could  prevent  the 
waiver  of  section  2,  six  States,  and  notice  the  States  I  have  selected 
all  border  on  the  oceans  or  the  gulf  or  the  Great  Lakes.  They  could 
get  together,  if  they  had  shipping  interests  that  were  common,  and 
say,  "We  will  not  budge  unless  we  get  thus-and-so" — or  other  com- 
binations, perhaps  not  6  States,  maybe  7,  or  10,  or  12,  or  15. 

California  was  faced  with  a  similar  crisis.  Was  it  forced  to  issue 
scrip  in  lieu  of  payment  by  cash,  or  checks?  Was  it? 

Mr.  Regan.  Yes;  New  York,  too,  recently,  about  10  years  ago. 

Chairman  Byrd.  In  testimony  before  this  committee  on  Tuesday, 
Defense  Secretary  William  J.  Perry  expressed  concern  about  the 
possibility  of  a  balanced  budget  amendment  to  the  Constitution, 
locking  us  into  a  death  spiral  during  a  period  of  economic  recession. 

Today,  absent  the  constraint  of  a  balanced  budget  amendment. 
Congress  and  the  President  are  able  to  respond  to  signs  of  a  weak- 
ening economy  by  adjusting  fiscal  policy  so  as  to  help  stimulate  and 
stabilize  the  economy.  In  fact,  over  the  years  we  have  put  into 
place  a  number  of  automatic  stabilizers  such  as  unemployment 
compensation  that  worked  to  accomplish  this  task  without  any  ad- 
ditional action  having  to  be  taken  by  either  Congress  or  the  Presi- 
dent, and  by  temporarily  boosting  the  deficit  in  this  way  we  were 
able  to  keep  a  weak  economy  from  becoming  weaker,  and  a  reces- 
sion from  becoming  a  depression. 

If,  however,  we  were  operating  under  the  rigid  constraints  of  this 
balanced  budget  amendment,  as  a  weakening  economy  caused  Fed- 
eral spending  to  rise  and  revenues  to  decline,  thus  causing  the 
budget  to  fall  out  of  balance,  we  would  be  forced  to  cut  spending 
and/or  increase  taxes  in  order  to  bring  the  budget  back  into  bal- 
ance. 

This  would  have  the  perverse  effect  of  only  further  undermining 
the  economy.  Then,  as  the  economy  continued  to  weaken,  the  budg- 
et would  again  fall  out  of  balance,  setting  in  motion  yet  another 
round  of  deficit  reduction.  We  would  thus  become  caught  in  what 
Secretary  of  Defense  Perry  referred  to  as  a  death  spiral.  Do  you 
share  Secretary  Perry's  concern? 

Dr.  Stein.  Well,  I  do  not.  I  do  not  think  that  is  the  problem,  or 
at  least,  I  will  say  we  do  not  know  enough  about  how  economies 
behave  in  recessions  to  answer  that  question,  I  think,  but  what  is 
unmistakable,  at  least  in  my  mind,  is  that  that  is  no  way  to  run 
a  government.  That  is,  we  do  not  want  to  have  a  tax  system  in 
which  rates  fluctuate  with  the  state  of  the  economy,  and  that  the 
rates  go  up  when  the  economy  goes  down  and  vice  versa. 

Even  if  that  is  not  destabilizing  to  the  economy,  it  is  destabiliz- 
ing to  the  conduct  of  private  business.  We  do  not  want  to  have  a 
set  of  Federal  expenditures  which  have  to  be  turned  on  and  off 
when  the  economy  fluctuates.  That  is  not  an  efficient  way  to  run 
a  government. 

So  I  think  that  without  regard  to  this  kind  of  uncertain  question 
about  what  the  macroeconomic  effects  would  be  of  trying  to  keep 
the  budget  constantly  in  balance,  I  think  you  can  say  that  it  is  ter- 
ribly inefficient  both  for  the  private  sector  and  for  the  public  sector, 
and  I  am  a  great  believer  in  the  automatic  stabilizers  in  the  budg- 
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et,  but  I  think  we  are  now  entitled  to  a  great  deal  of  modesty  about 
our  knowledge  on  that  subject. 

Dr.  Sawicky.  I  would  like  to  add,  if  I  could,  there  are  long-term 
ramifications  to  those.  Typically,  we  are  given  the  impression  that 
what  may  be  unpleasant  in  the  short  term  will  more  than  repay 
itself  some  ways  down  the  road,  perhaps. 

Well,  the  fact  is,  if  we  do  have  a  budget  rule  which  forces  us  to 
slow  down  the  economy  even  more  than  it  is  slowing  down,  as  it 
is,  we  will  get  less  income,  we  will  get  less  saving  by  families  and 
businesses,  there  will  be  fewer  sales,  there  will  be  less  business 
saving  in  that  light,  and  in  light  of  the  poor  sales  prospects,  busi- 
ness firms  will  be  less  prone  to  invest  even  though  interest  rates 
might  be  very  low,  and  that  will  not  be  good  for  capital  formation 
and  for  the  long  term. 

At  the  same  time,  of  course,  the  public  sector  will  invest  less. 
The  first  thing  that  goes  in  austerity  conditions  is,  as  Mr.  Regan 
mentioned,  we  have  deferred  maintenance,  we  have  borrowing  from 
the  actual  capital  stock.  Another  thing  that  goes — and  again,  this 
is  borne  out  by  experience  at  the  Federal  and  State  levels — is  pub- 
lic investment  in  infrastructure,  training,  and  other  things  that 
have,  I  think,  been  agreed  upon  by  a  fairly  broad  consensus  of  peo- 
ple, which  incidentally  helped  to  elect  our  President,  that  these 
things  are  important  for  the  long-term  growth  of  the  economy  and 
not  merely  as  a  short-term  fiscal  benefit. 

Chairman  Byrd.  Dr.  Aaron  stated  that  Senate  Joint  Resolution 
41  makes  no  reference  to  loans,  loan  guarantees,  regulations,  tax 
incentives,  or  other  devices  by  which  Federal  policymakers  leverage 
private  spending.  It  would,  therefore,  encourage  elected  officials  to 
use  regulations,  loan  guarantees,  and  loans  even  when  direct  ex- 
penditures make  more  sense. 

Would-be  legislators  would  go  to  considerable  length  to  cast  their 
proposals  in  ways  that  would  escape  the  procedural  hurdles  that 
would  be  raised  by  Senate  Joint  Resolution  41.  Debates  about  what 
is  an  expenditure  or  tax  will  become  pervasive. 

What  about  this  business  of  loans  and  loan  guarantees  and  regu- 
lations, the  fact  that  Senate  Joint  Resolution  makes  no  reference 
to  these? 

Dr.  Sawicky.  There  is  a  general  point,  I  think,  that  touches  on — 
or  let  me  make  two.  One  is  ostensibly  concerned  with  what  people 
are  paying  in  taxes  and  what  the  Government  is  using  in  re- 
sources. This  amendment  is  indifferent  to  economic  cost  in  general, 
to  not  simply  what  gets  done  in  terms  of  Federal  spending  and 
taxes,  but  what  is  paid  and  what  is  lost,  or  what  is  won  and  what 
is  lost  in  the  private  sector  and  the  economy  as  a  whole.  It  is  ut- 
terly indifferent  to  that. 

In  the  same  way  as  the  loan  example  makes  clear,  it  is  indiffer- 
ent to  the  real  liabilities  and  assets  of  the  Federal  Government.  As 
ostensibly  directed  against  the  Federal  Government  assuming  more 
liabilities,  what  it  would  do  is  create  incentives  for  it  to  alter  the 
type  of  liabilities  that  it  would  otherwise  incur,  and  probably  not 
in  a  more  efficient  direction.  So  at  bottom,  this  kind  of  amendment 
is  really  indifferent,  if  not  having  a  perverse  effect  on  a  rational  as- 
sessment of  costs  and  benefits,  or  assets  and  liabilities. 
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Dr.  Aaron.  Senator,  could  I  back  up  to  the  previous  question,  the 
quotation  from  Secretary  Perry? 

I  agree  with  Herb  Stein  that  modesty  about  what  economists  are 
able  to  forecast  is  in  short  supply  and  there  should  be  more  of  it, 
particularly  among  economists.  Nevertheless,  we  have  to  go  with 
the  stock  of  knowledge,  imperfect  though  it  may  be,  that  is  avail- 
able to  us  at  any  given  point  of  time.  I  believe  the  preponderance 
of  the  evidence  among  economists  is  that  the  consequences  of  this 
amendment  during  recession  or  economic  slowdown  would  be  per- 
verse. 

Secretary  Perry  chose  particularly  colorful  language,  perhaps 
overly  colorful,  to  characterize  the  effects  of  raising  taxes  to  cover 
rising  unemployment  insurance  benefits  during  a  recession.  But  I 
do  think  that  the  preponderance  of  evidence  that  we  have  supports 
the  conclusion  that  such  policies  would  deepen  recessions  and  could 
turn  them  into  depressions.  The  preponderance  of  evidence,  I  must 
acknowledge,  also  says  that  over  the  long  haul,  over  a  period  of  2 
or  3  years,  it  is  not  fiscal  policy  but  monetary  policy  that  has  the 
stronger  impact  on  overall  economic  activity. 

Recessions,  however,  by  definition  are  short-term  phenomena.  I 
would  hate  to  think  that  in  1982,  unemployment  that  exceeded  10 
percent  might  have  gone  up  a  couple  or  3  percentage  points  more 
if  the  very  large  increase  in  unemployment  insurance  benefits,  the 
much  smaller  but  still  significant  increase  in  Social  Security  bene- 
fits and  disability  benefits  that  typically  arise  during  recession,  had 
had  to  be  covered  by  rising  taxes  at  that  time,  or  offset  by  cuts  in 
public  expenditures  elsewhere,  not  justified  on  the  basis  of  long-run 
considerations. 

The  effects  on  the  recession  would  have  been  negative.  We  might 
have  been  more  or  less  in  the  same  place  by  1986,  but  a  lot  of  peo- 
ple would  have  been  out  of  work  for  longer  periods  of  time  or  out 
of  work  who  had  not  been  out  of  work  at  all.  And  so  I  think  there 
is  a  price  to  be  paid.  Death  spiral  may  be  a  bit  strong.  Perverse 
incentives  and  perverse  effects,  I  think,  would  be  closer  to  the 
mark. 

Dr.  Stein.  Well,  I  will  back  up  a  little,  too.  I  guess  I  was  kind 
of  disturbed  by  the  Secretary's  language.  And  while  I  will  insist 
that  there  is  a  great  deal  of  uncertainty,  I  would  not  want  to  make 
a  bet  on  the  side  of  saying  that  if  we  tried  to  balance  the  budget 
during  a  recession  that  would  not  be  a  fact  tending  to  deepen  the 
recession. 

Now,  yesterday  I  heard  the  suggestion,  apparently  from  an  emi- 
nent economist,  that  the  way  to  get  around  this  recession/deficit 
problem  was  to  run  surpluses  in  good  times,  so  that  if  the  recession 
came  it  would  reduce  the  revenue  and  increase  expenditures,  but 
would  not  force  you  into  deficit.  Well,  if  you  think  about  even  mild 
recessions,  this  requires  that  you  ordinarily  run  a  surplus  of  some- 
thing like  $50  billion,  I  suppose,  which  I  do  not  suppose  is  on  the 
table  at  all. 

Chairman  Byrd.  I  am  sure  that  each  of  you  have  heard  state- 
ments similar  to  the  following:  Every  family  in  America  struggles 
to  balance  its  budget.  Why  should  not  the  Federal  Government?  No 
business  could  survive  for  long  if  it  did  not  balance  its  books.  The 
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Federal  Government  is  no  different.  How  would  you  respond  to 
such  statements? 

Dr.  Aaron.  The  first  thing  I  would  say  is  it  is  a 
mischaracterization  of  the  way  in  which  families  and  businesses 
operate.  Businesses  typically  carry  large  amounts  of  debt.  They 
borrow  to  finance  current  operations,  they  borrow  to  finance  long- 
term  investments,  they  borrow  a  lot.  But  businesses,  as  I  think  it 
may  have  been  Max  Sawicky  pointed  out  earlier,  do  not  have  the 
responsibility  of  using  fiscal  policy  to  try  to  influence  overall  eco- 
nomic activity,  even  in  the  short  run. 

This  is  a  responsibility  that  the  Federal  Government  has,  and  it 
would  be,  in  my  view,  about — it  would  be  even  more  damaging  to 
tell  the  Federal  Government  that  it  could  not  borrow  if  necessary, 
say  during  a  recession.  It  would  be  even  sillier  to  tell  a  family  that 
it  could  not  borrow  to  finance  the  cost  of  an  illness  or  to  purchase 
a  house  or  to  tell  a  business  that  it  could  not  borrow  to  expand  its 
operations.  We  borrow  all  the  time  for  purposes  deemed  sufficient. 

We  do  not  have  laws  other  than  the  laws  of  bankruptcy  and  the 
discipline  imposed  by  markets  to  prevent  people  from  doing  that  or 
businesses  from  doing  that.  And  I  think  for  much  the  same  reason 
extending  or  imposing  limits  on  the  Federal  Government  would  be 
unwise.  I  think  the  parallel,  in  other  words,  goes  in  just  the  oppo- 
site direction  from  the  one  that  those  who  put  it  forward  would 
have  you  believe. 

Chairman  Byrd.  In  testimony  before  another  committee,  the 
Congressional  Budget  Office  recently  indicated  that  to  achieve  a 
balanced  budget  by  the  year  2000  would  require  enactment  of  a 
$600  billion  deficit  reduction  package.  Earlier  this  week,  the  Treas- 
ury Department  released  a  study  which  laid  out  five  different  pos- 
sible routes  for  getting  from  here  to  there.  Setting  aside  for  the  mo- 
ment the  not  insignificant  question  of  political  feasibility,  I  would 
like  to  ask  the  members  of  the  panel  whether  they  believe  it  would 
be  economically  prudent  to  try  to  balance  the  Federal  budget  by 
the  year  2000  or  by  1999  or  by  2001,  as  would  be  required  under 
Senate  Joint  Resolution  41.  Does  it  make  good  economic  sense  to 
try  to  eliminate  completely  the  deficit  within  the  next  5  or  6  years? 

Dr.  Stein.  Well,  I  think  we  could  do  that.  I  do  not  accept  the 
view  that  we  need  permanent  deficits  in  order  to  maintain  high 
emplojrment  in  this  country  or  that  we  could  not  reduce  the  deficit 
by  $50  billion  a  year  over  the  course  of  5  or  6  years  and  still  have 
high  emplojrment  in  this  country. 

I  think  the  problem  is  a  different  one.  The  problem  is  what 
would  you  do?  How  would  you  bring  this  about?  What  sacrifices  on 
the  expenditure  side  of  the  budget  would  you  make,  or  what  bur- 
dens would  you  impose  on  the  tax  side  of  the  budget  in  order  to 
achieve  this?  But  if  you  were  perfectly  indifferent  about  that,  just 
as  a  pure  matter  of  macroeconomics  and  we  say  there  is  something 
out  there  called  expenditures  whose  composition  we  do  not  care 
about,  something  out  there  called  revenues  whose  composition  we 
do  not  care  about,  I  believe  we  could  reduce  the  deficit  by  $50  bil- 
lion a  year  for  5  or  6  years  and  get  along  perfectly  well  with  that. 

Dr.  Aaron.  May  I  interject  on  this?  I  think  the  goal  to  meet  the 
target  by  2001  would  take  about  $35  billion  a  year  in  deficit  reduc- 
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tion.  I  think  the  reason  to  oppose  this  amendment  is  not  that  bal- 
ancing the  budget  is  infeasible. 

Between  1993  and  1994,  the  measure  of  the  deficit  that  is  ad- 
justed for  economic  conditions,  the  high-employment  deficit  or 
standardized  emploxrment  deficit,  according  to  the  Congressional 
Budget  Office,  fell  by  $36  billion.  Unemployment  fell  from  6.8  to  6.4 
percent.  Between  1994  and  1995,  the  high-employment  deficit  is 
projected  to  fall  by  $35  billion.  Unemployment  is  projected — it  is 
not  in  the  bag — projected  to  fall  some  more.  We  could  continue 
doing  that. 

It  requires  integration  of  fiscal  and  monetary  policy.  It  is  not 
something  you  want  to  try  to  do  if  the  economy  turns  soft.  To  as- 
sume that  we  will  go  from  1992  through  the  year  2001,  a  full  dec- 
ade, without  another  episode  of  recession  is  to  assume  a  period  of 
uninterrupted  economic  expansion  that  we  have  enjoyed  only  occa- 
sionally, only,  I  think,  once  since  World  War  II. 

In  any  event,  there  is  a  risk  of  recession,  and  to  put  ourselves 
in  a  straightjacket  that  we  have  to  do  this  in  order  to  meet  a  tar- 
get, that  is  what  is  silly,  and  foolish,  in  my  view.  But  if  we  can  sus- 
tain a  high  level  of  economic  activity,  if  a  political  consensus  can 
be  reached  to  enact  a  combination  of  spending  reductions  and  tax 
increases  that  do  not  suffer  from  what  I  will  call  the  Stein  test — 
that  is,  they  are  worse  than  the  problem  that  they  allege  that  they 
are  going  to  be  curing — ^balancing  the  budget  is  feasible.  But  it  is 
something  for  the  political  process,  not  for  the  constitutional  proc- 
ess, to  determine. 

Chairman  Byrd.  Do  your  figures  disagree  with  the  CBO's? 

Dr.  Aaron.  I  am  using  CBO  numbers. 

Chairman  Byrd.  The  CBO  indicates  that  to  achieve  a  b8danced 
budget  by  the  year  2000  would  require  enactment  of  a  $600  billion 
deficit. 

Dr.  Aaron.  That  is  cumulative  over  the  years,  so  that  in  the  final 
year  you  have  got  $200  billion  and  the  year  before  $160  billion  or 
whatever  the  number  would  be,  and  if  you  add  them  all  together 
it  comes  to  $600  billion.  That,  incidentally,  is  about  the  mag- 
nitude— in  fact,  it  may  be  a  little  smaller,  adjusted  for  inflation — 
than  the  actual  deficit  reduction  packages  as  enacted  in  1990  and 
1993. 

We  can  do  this.  We  do  not  need  to  muck  up  the  Constitution  to 
do  it. 

Dr.  Sawicky.  Can  I  add  something  not  entirely  in  the  spirit  of 
the  last  remarks?  Things  that  we  can  do  are  not  necessarily  things 
we  ought  to  do.  One  man's  death  spiral  might  be  another  man's 
lovely  little  war.  The  fact  is  that  there  will  be  emplojonent  effects, 
effects  on  the  poor  as  a  result  of  such  a  process  which  are  not  likely 
to  be  alleviated  by  the  way  in  which  that  process  would  be  carried 
out  under  the  amendment. 

More  specifically,  under  the  force  of  any  such  amendment,  or  per- 
haps under  a  similar  program  that  was  not  a  part  of  the  Constitu- 
tion, I  think,  we  would  be  unlikely  to  rationally  take  account  of  all 
who  would  suffer  grievously  as  a  result  of  this  process,  this  pro- 
gram of  marching  to  a  zero  deficit,  and  take  prudent  measures  to 
alleviate  that  suffering. 
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One  needs  to  take  due  account  of  that,  not  on  strictly  economic 
grounds  but  on  proper  political  grounds  and  one's  sense  of  ethics 
and  justice  and  those  sorts  of  things  which  are  as  important  as  any 
other  reason  that  people  come  to  Congress  or  petition  it.  So  I  would 
like  to  emphasize  that. 

Now,  in  the  longer  term,  I  would  like  to  point  out  that  the  deficit 
numbers,  the  debt  numbers,  increase,  if  you  believe  the  projections, 
which  we  have  no  other  choice  but  to  do  at  the  moment,  because 
of  not  the  budget  in  general  but  of  two  particular  items  in  the 
budget — Medicare  and  Medicaid — and  the  feedback  of  those  into  in- 
terest payments.  It  is  the  fact  that  those  things  grow  so  much  more 
rapidly  than  everything  else  in  the  budget,  including  especially  re- 
ceipts, that  is  at  the  root  of  the  long-term  levels  of  deficits  and  debt 
such  as  they  are. 

And  as  the  GAO,  the  General  Accounting  Office,  pointed  out  in 
a  report,  to  simply  stipulate  some  kind  of  disciplinary  mechanism 
which  would  force  you  to  reduce  deficits  over  some  future  period 
without  taking  account  of  the  fact  that  what  is  happening  in  the 
budget  is  that  a  certain  type  of  expenditure  for  health  care  is 
squeezing  everything  else  leads  to  a  perverse  kind  of  budget  policy 
which  is  you  put  holes  into  things  as  you  can  throughout  the  entire 
budget,  not  only  in  terms  of  spending  cuts  but  also  in  terms  of  tax 
increases,  without  structurally  addressing  the  structure  of  the 
health  care  problem,  which  is  really  what  is  pushing  the  overall 
spending  number  up.  So  you  get  into  this  perverse  budget  process 
where  you  gut  the  rest  of  the  budget  and  you  undertake  unneces- 
sary tax  increases  which  inevitably  get  washed  away  under  the 
force  of  the  extraordinary  rate  of  growth  of  health  care  spending 
in  the  Federal  budget. 

So  you  are  in  a  perverse  budgetary  situation  where  the  deficit 
continually  gets  away  from  you,  even  as  you  distort  the  shape  of 
the  composition  of  the  budget  and  undertake  what  in  this  context 
would  be  pointless  increases  in  taxes,  as  well. 

Chairman  Byrd.  Mr.  Regan,  in  your  written  testimony  you  stat- 
ed a  precipitous  drop  in  the  deficit  to  zero  would  send  the  economy 
into  a  tailspin.  Now,  we  are  talking  about  a  precipitous  drop,  I  take 
it,  in  1999  or  2000  or  2001.  Am  I  hearing  a  dissonant  voice  here? 

Mr.  Regan.  Well,  if  the  deficit  did  not  continue  its  decline  and 
the  straightjacket,  the  legislation,  were  applied,  then  that  would 
constitute — and  you  had  to  do  your  $600  billion  in  CBO  figures  in 
a  year  or  an  18-month  period,  there  is  no  question  it  would  send 
the  economy  into  a  tailspin.  It  just  could  not  be  done  without  im- 
pacting the  economy,  either  drastic  cuts  in  spending  or  drastic  in- 
creases in  taxes,  or  a  combination  of  both.  So  of  course,  that  is 
true. 

But  the  difference  is  that,  as  has  been  suggested  and  as  I  sug- 
gested in  a  slightly  different  context,  the  deficit  appears  to  be  com- 
ing down  under  strong  public  and  political  pressure,  and  while  I 
agree  with  Dr.  Stein's  qualification  of  my  comments  that  we  cannot 
be  sure  about  the  long  term,  as  perhaps  I  indicated,  the  short  term, 
this  reduction  seems  on  track.  If  it  does  not  reduce,  and  as  I  sug- 
gested, if  it  were  to  go  back  up,  I  think  a  certain  fellow  in  Dallas 
would  be  revived  and  you  would  have  an  entirely  different  1994 
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and  1996  election  environment  than  we  now  predict.  So  we  are  on 
course. 

And,  hopefully,  and  I  believe  I  think  we  will  stay  there,  at  least 
again  for  the  short  term,  but  I  have  heard,  just  to  answer  another 
question  you  raised,  I  have  actually  sat  in  the  back  of  American 
Legion  halls  and  listened  to  your  colleagues  say  you  balance  your 
budget,  by  God,  I  am  going  to  make  the  Federal  Government  bal- 
ance theirs. 

And  I  have  suggested  at  a  later  meeting  why  do  they  not  stand 
up  and  say  we  are  both  all  going  to  do  the  same  thing  and  we  are 
going  to  pass  a  law  that  says  you  have  got  to  get  rid  of  your  mort- 
gage on  your  house  in  an  18-month  period  or  something  like  that. 
And  they  say,  "Well,  we  do  not  want  to  do  that."  I  said,  but  that 
is  the  kind  of,  and  Dr.  Aaron  suggests  this,  that  is  the  kind  of 
counterback  to  the  rhetoric  that  has  obviously  caught  up,  and  the 
speeches  that  have  obviously  caught  up,  a  number  of  your  col- 
leagues. It  is  a  very,  very  difficult,  very  difficult,  very  vexing  ques- 
tion when  the  reality  of  deficit  reduction  is  not  informing  the  poli- 
tics that  brought  it  about  in  the  first  place. 

Chairman  Byrd.  As  the  chairman  of  the  Senate  Appropriations 
Committee,  confronted  at  the  moment  with  the  harsh  reality  of  a 
5-year  freeze  on  discretionary  spending,  whether  we  have  a  con- 
stitutional amendment  or  not  or  whether  we  have  any  additional 
budget  deficit  reduction  package,  we  on  the  Appropriations  Com- 
mittee are  already  under  a  5-year  freeze  on  discretionary  spending. 

Now,  you  gentlemen,  some  of  you  seem  to  think  that  we  can 
reach  the  CBO's  figure  of  $600  billion  over  the  next  6  years.  If  I 
heard  you  as  I  think  I  heard  you,  on  top  of  the  $500  billion  that 
we  have  already  wrapped  into  the  budget  deficit  reduction  package 
of  last  year,  the  reconciliation  bill.  We  did  circa  $500  billion  then. 
Now  to  say  that  we  can  do  another  $600  billion  by  the  year  2000, 
is  that  realistic? 

Dr.  Stein.  Mr.  Chairman? 

Chairman  Byrd.  Yes. 

Dr.  Stein.  Well  you  only  asked  us  if  the  economy  could  survive. 
You  did  not  ask  us  whether  you  could  survive.  [Laughter.] 

Chairman  Byrd.  There  is  quite  a  difference,  is  there  not? 
[Laughter.] 

Well  I  note.  Dr.  Stein,  that  in  your  statement  you  said,  and  I 
quote:  "In  fact,  one  of  my  main  worries  about  the  constitutional 
amendment  is  that  it  will  set  back  for  many  years  the  improve- 
ment of  the  budgetary  process." 

If  Congress  should  adopt  the  resolution,  there  will  be  a  period  of 
some  years  in  which  the  States  have  to  act  to  ratify  the  amend- 
ment, and  if  they  act  affirmatively  there  will  be  several  years  in 
which  we  are  trying  to  live  with  the  amendment,  and  during  all 
that  period  attention  will  be  on  the  amendment  and  many  people 
will  not  think  that  the  budget  problem  has  been  solved. 

So  once  we  adopt  this  amendment,  as  I  see  we  are  very  close  to 
doing,  is  the  fever  for  cutting  the  budget  and  reducing  the  deficit 
going  to  be  palliated?  Is  it  going  to  be  a  passing  thing?  We  will 
have  adopted  the  amendment  and  while  it  is  being  ratified  by  the 
various  States,  I  take  it  you  sense,  Dr.  Stein,  that  there  will  be  a 
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letdown  here  in  the  vigor  that  is  being  mounted  to  balance  the 
budget. 

Dr.  Stein.  Yes;  I  think  all  these  people  will  go  home  and  say, 
"Look,  we  did  it,  we  cast  the  golden  vote  for  balancing  the  budget, 
and  do  not  ask  me  what  I  did  about  any  appropriations  legislation, 
I  have  taken  care  of  it,  I  am  on  the  right  side,"  and  I  think  that 
will  be  a  bad  thing. 

Chairman  Byrd.  Well,  we  will  not  go  much  longer.  We  have 
touched  on  the  fact  that  most  of  the  States  or  practically  all  of  the 
States  have  either  budgetary  or  statutory  requirements  concerning 
balanced  budgets.  According  to  the  Federal  Reserve,  as  of  the  end 
of  the  third  quarter  of  1993,  State  and  local  governments  had  more 
than  $1  trillion  in  outstanding  credit  market  debts. 

Now  how  can  this  be?  How  is  it  that  despite  the  fact  that  all  but 
two  States  operate  under  either  a  constitutional  or  statutory  re- 
quirement. State  and  local  governments  have  somehow  managed  to 
run  up  more  than  $1  trillion  in  debt. 

Mr.  Regan.  Distinction. 

Chairman  Byrd.  Mr.  Regan. 

Mr.  Regan.  Capital  budget  and  that  has  not  been  raised,  that 
issue  has  not  be  raised  here,  so  I  am  happy  to  have  the  opportunity 
to  do  it.  You  could  maybe  make  a  different  kind  of  an  argument 
for  a  Federal  constitutional  balanced  budget  amendment  if  you  at 
the  same  time  had  a  capital — if  you  excluded — had  a  capital  budg- 
eting procedure  at  the  Federal  level  and  then  excluded  it.  But 
when  you  lump  it  in,  then  it  is  a  prescription  for  disaster,  as  I 
think  we  have  all  discussed  here. 

But,  of  course.  State  and  local  government  handle  their  affairs 
the  proper  way.  A  long-term  asset  ought  to  be  financed  over  the  life 
of  the  asset,  and  that  is  how  they  do  it.  And  their  debt  for  the  most 
part  is  modest  compared — the  long-term  debt  is  modest  compared 
to  their  tax  base,  their  taxable  wealth.  The  debt  is  used  for  perma- 
nent assets  for  the  most  part.  There  is  fooling  around,  as  I  have 
indicated,  in  various  States,  but  for  the  most  part  it  is  quite  genu- 
ine. The  manipulation  of  the  capital  budget  which  can  occur  for 
purposes  of  balancing  a  current  budget  is  the  problem  which  I  have 
pointed  out,  and  the  kind  of  manipulation  that  I  feel  could  occur 
if  this  amendment  were  to  pass. 

Dr.  Sawicky.  Almost  all  of  the  arguments  that  have  been  raised 
here  would  apply  if  this  was  a  balance  the  operating  budget 
amendment.  I  think  a  capital  budget  is  an  interesting  idea  worth 
exploration,  so  I  look  on  that  with  a  friendly  attitude,  but  that  does 
not  really  address  the  root  problems  with  this  amendment. 

Also,  one  problem  with  capital  budgeting,  even  done  in  the  best 
conceivable  way,  is  that  there  are  types  of  capital  which  do  not 
lend  themselves  to  capital  budgeting.  Those  things  which  are  not 
things,  per  se,  knowledge,  skills,  things  that  do  not  lend  theniselves 
to  amortization  and  recording  in  a  capital  budget  are  no  less  impor- 
tant and  perhaps  more  important,  depending  on  who  you  talk  to, 
for  long-term  economic  growth. 

And  insofar  as  a  capital  budget  biased  our  selection  toward  the 
things  that  are  easy  to  record  and  away  from  the  things  that  can- 
not be  recorded,  that  would  create  another  type  of  problem  and 
that  problem  would  exist  within  an  overall  balanced  budget  re- 
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quirement  with  some  capital  budget  exceptions.  So  if  we  did  not 
have  an  overall  balanced  budget  requirement,  a  capital  budget  in 
and  of  itself,  I  do  not  think  would  be  a  cause  for  worry.  But  as  part 
of  a  total  package,  I  think  it  could  introduce  some  extra  problems 
and  dispose  of  hardly  any  that  we  have  mentioned  here  today. 

Chairman  Byrd.  Well,  Dr.  Sawicky,  if  the  Federal  Grovemment 
were  to  establish  a  separate  capital  budget  would  your  views  about 
the  dangers  of  a  balanced  budget  amendment  to  the  Constitution 
change? 

Dr.  Sawicky.  No;  as  I  said,  most — and  I  think  most  of  the  objec- 
tions that  have  been  turned  up  here  really  apply  just  as  much  to 
a  balanced  operating  budget  amendment.  Assuming  that — ^ignoring 
all  the  types  of  implementation  issues  that  arise  in  actually  defin- 
ing what  is  operating  expenditure  and  what  is  capital  expenditure, 
just  sweeping  all  that  away,  which  is  a  large  act  in  and  of  itself, 
I  think  most  of  the  things  that  we  raised  here  apply  just  as  much 
to  a  balanced  operating  budget  amendment  as  they  would  to  the 
Senate  resolution  that  is  before  you. 

Chairman  Byrd.  Dr.  Aaron. 

Dr.  Aaron.  I  think  in  my  case  my  economic  concerns  about  the 
consequences  of  a  balanced  operating  budget  amendment  would  be 
somewhat  less  than  in  the  case  of  a  balanced  total  budget  amend- 
ment. My  political  concerns  about  the  incentives  for  various  kinds 
of  sub  rosa  activities,  sneaky  deals  of  various  sorts,  would  be  dra- 
matically increased. 

In  the  hands  of  an  able  advocate  speaking  on  the  Senate  or  the 
House  floor  on  behalf  of  any  conceivable  activity  of  the  Federal 
Government,  anybody  in  this  room  could  easily  write  a  speech 
characterizing  that  activity  as  adding  to  the  capital  of  the  United 
States,  and  so  the  incentives  to  try  and  shift  things  from  the  con- 
trolled operating  budget  to  the  less  strenuously  controlled  capital 
budget  would  be  powerful  and,  I  think,  in  the  end  irresistible. 

Chairman  Byrd.  Do  you  think.  Dr.  Aaron,  that  there  is  any  valid 
economic  reason  for  believing  that  the  Federal  Grovemment  should 
be  forced  to  balance  its  operating  budget  each  and  every  year,  in 
good  times  and  bad? 

Dr.  Aaron.  I  do  not  think  there  is  any — I  think  Mr.  Stein  stated 
the  point  exactly  right  before.  There  is  no  valid  reason  for  believing 
that  the  Federal  Government  should  balance  any  subcomponent  or 
total  of  its  budget  in  any  particular  year  or  over  an  extended  period 
of  time.  The  practical  question  that  the  Nation  faces  at  all  times 
is  whether  the  budget  policy  being  pursued  is  consistent  with  an 
adequate  level  of  national  saving  and  hence  contributing  ade- 
quately to  long-run  economic  growth. 

As  I  said  before,  if  we  were  a  nation  of  compulsive  savers  in  the 
private  sector  it  might  well  be  that  a  deficit  in  the  government  sec- 
tor persistently  was  actually  benign.  Given  the  fact  that  we  save 
very  little  in  the  private  sector  as  things  now  stand,  the  persistent 
deficit  results  in  an  abysmal  rate  of  saving  in  the  United  States  as 
a  whole. 

Chairman  Byrd.  Anyone  else  like  to  comment?  [No  response.! 

Let  me  ask  each  of  you  three  questions. 
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First  I  will  ask  you,  Dr.  Aaron,  and  then  go  to  your  left.  Do  you 
believe  we  should  attempt  to  enact  another  large-scale  deficit  re- 
duction before  the  end  of  next  year? 

Dr.  Aaron.  I  would  not  attempt  to  do  it  this  year.  This  year 
should  be  devoted — in  my  view  it  is  going  to  take  all  the  energies 
Congress  has  to — health  care  reform.  The  projected  Federal  deficit 
begins  to  flatten  out  and  turn  up  starting  in  fiscal  1996.  It  seems 
to  me  that  in  January  1996  it  would  be  appropriate  for  the  Presi- 
dent to  submit  to  the  Congress  a  budget  calling  for  some  additional 
deficit  reduction. 

Chairman  Byrd.  Mr.  Regan,  do  you  believe  that  we  should  at- 
tempt to  enact  another  large-scale  deficit  reduction  before  the  end 
of  next  year? 

Mr.  Regan.  No;  I  do  not  believe  that.  I  think  I  subscribe  to  Dr. 
Aaron's  comments.  And  as  I  suggested,  it  is  conceivable  we  are  on 
the  right  course  in  terms  of  deficit  reduction — depending  on  the 
strength  of  the  economy,  we  are  on  the  right  course  both  economi- 
cally and  politically  to  achieve  it,  and  it  does  not  have  to  be  done 
in  that  short  a  timeframe  arbitrarily. 

Chairman  Byrd.  Dr.  Stein,  if  we  could  do  so,  how  would  you  feel 
about  it? 

Dr.  Stein.  Well,  I  think  we  are  going  to  have  to  address  this 
question  soon;  I  would  not  say  necessarily  by  next  year.  I  think 
that  first  we  need  to  look  at  how  the  budget  picture  for  the  next 
decade  appears  after  you  do  whatever  you  are  going  to  do  about 
health  care  reform,  because  that  is  going  to  make  a  big  dent.  But 
I  think  that  say — and  I  would  not  quarrel  about  1996.  I  think 
around  then  we  ought  to  be  looking  forward  to  how  we  avoid  this 
upturn  in  the  deficit  that  almost  everybody  sees  coming  in  2000 
and  2001  or  so. 

Dr.  Sawicky.  Absolutely  not.  If  we  think  in  terms  of  the  burden 
of  the  debt,  the  ratio  of  debt  to  GDP,  and  we  look  at  the  projec- 
tions, we  do  not  find  it  begins  to  turn  up  until  1999.  Now,  it  may 
well  be  that  Congress  needs  every  bit  of  time  until  then  to  arrest 
the  high  rate  of  growth  of  health  care  spending  beyond  that  year. 

If  it  is  able  to  do  that  between  now  and  1999 — which  if  that  is 
not  enough  time,  probably  no  amount  of  time  would  be — ^then  the 
long-term  deficit  problem  goes  away.  We  could,  under  those  cir- 
cumstances, keep  our  eye  on  this  ratio  of  debt  to  GDP  and  permit 
ourselves  the  luxury  of  reducing  it  when  employment  is  high  and 
allow  it  to  take  a  few  steps  backward,  so  to  speak,  when  employ- 
ment is  dangerously  low  by  our  standards. 

But  the  furthest  thing  for  our  consideration  ought  to  be  doing  an- 
other package  this  year  or  next  year,  or  more  generally  wondering 
about  certain  types  of  expenditures  in  the  budget  on  the  grounds 
that  we,  quote,  unquote,  cannot  afford  them.  We  can  clearly  afford 
them.  We  might  not  be  able  to  afford  to  reduce  them  quickly. 

Chairman  Byrd.  The  proponents  maintain  that  by  the  year  1999, 
if  the  amendment  is  adopted,  that  having  adopted  it  we  will  bestir 
ourselves  and  we  will  be  moving  in  the  direction  of  it  over  and 
above  the  budget  deficit  reduction  package  that  we  enacted  last 
year.  So  once  we  adopt  this  amendment,  it  goes  out  to  the  States, 
while  they  are  discussing  it  in  their  legislatures  we  will  be  busying 
ourselves  even  more  so  that  come  the  year  1999  or  the  year  2000 
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it  will  not  be  so  traumatic  because  as  the  proponents  of  Senate 
Joint  Resolution  41  argue,  in  the  meantime  we  will  have  moved  in 
that  direction  and  possibly  have  reached  our  goal  by  the  year  1999 
or  2000. 

Well,  do  you  believe  that  we  can  and  should  bring  our  budget 
into  balance  by  the  year  1999  or  sooner,  or  the  year  2000? 

Dr.  Aaron.  No;  not  by  1999.  I  think  we  should  try  to  aim  for  a 
balance  soon  after  the  turn  of  the  century.  And  my  reason  is  not 
because  I  am  worried  about  the  size  of  the  national  debt.  It  is  not 
because  any  particular  level  of  the  Federal  deficit  is  good  or  bad. 
It  is  because  we,  as  a  nation,  are  not  saving  enough  to  grow  as  fast 
as  the  economy  could  grow. 

I  think  it  is  important  for  those  of  us  who  do  believe  in  deficit 
reduction  to  stress  that  this  is  not  the  only  and  perhaps  not  the 
most  important  issue — certainly  not  the  most  important  issue  con- 
fronting our  country.  Health  care  reform  is  more  important.  Deal- 
ing with  violence  is  more  important.  Continuing  to  sustain  national 
security  is  more  important.  But  the  mark  of — somebody  once  said 
the  mark  of  an  educated  person  is  the  ability  to  keep  more  than 
one  idea  in  his  mind  at  the  same  time,  or  her  mind,  and  in  this 
case  I  think  it  is  important  to  keep  this  one  idea  on  our  mental 
bookshelf  along  with  the  others. 

Mr.  Regan.  Senator,  if  this  amendment  were  to  pass,  your  col- 
leagues will  be  bestirring  themselves  to  figure  out  how  to  get 
around  it,  not  how  to  meet  its  targets,  and  therein  is  the  trap. 

Dr.  Stein.  Well,  I  think  what  you  or  the  Congress  ought  to  be 
doing  is,  to  initiate  some  process,  some  study  of  how  you  can  im- 
prove the  budgetary  process  so  that  you  can  keep  all  these  objec- 
tives in  mind  at  the  same  time  and  balance  them  against  each 
other  and  not  set  arbitrary  limits  which  elevate  one  of  these  rel- 
evant considerations  above  all  the  others.  What  kind  of  information 
do  you  need?  What  kind  of  budgetary  process  do  you  need?  I  think 
that  would  be  a  very  good  use  of  the  time  of  some  congressional 
committee  in  the  next  2  years  or  so. 

There  was — Henry  Aaron  and  I  once  testified  before  a  committee 
chaired  by  Senator  Bradley  which  seemed  to  be  interested  in  this, 
but  as  far  as  I  can  see  our  testimony  was  the  last  thing  that  hap- 
pened, and  maybe  we  just  killed  a  whole  idea.  But  I  think  what 
we  need  is  not  to  impose  these  grown-up  people  in  handcuffs,  but 
to  try  to  think  how  we  can  behave  more  intelligently,  more  realisti- 
cally, more  pragmatically  about  the  great  number  of  consequences 
that  these  fiscal  decisions  and  other  decisions  have  on  the  economy. 

You  raised  the  question  earlier  about  whether  this  constitutional 
amendment  is  going  to  drive  us  in  the  direction  of  all  these  eva- 
sions that  Henry  Aaron  mentions.  Well,  the  fact  is  that  we  are  too 
much  driven  in  that  direction  already.  We  ought  to  be  looking  for 
how  do  we,  under  current  procedures,  prevent  ourselves  from  di- 
verting resources  in  ways  that  we  do  not — whose  consequences  we 
do  not  really  measure. 

So  there  is  a  lot  to  be  done  to  improve  the  way  that  we  all — ^we 
in  the  private  sector  talk  about  the  budget  and  you  in  the  Congress 
act  about  the  budget,  and  so  I  do  not  think  that  rejecting  the 
amendment,  which  I  hope  you  will  do,  should  be  regairded  as  the 
end  of  your  search  for  improving  the  budgetmaking  process. 
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Dr.  Sawicky.  Senator  Simon  has  been  fond  of  saying  there  were 
so  many  heroes  at  the  Alamo  because  there  was  no  back  door.  Well, 
I  think  this  amendment  is  the  back  door,  because  it  provides  an  op- 
portunity, as  others  here  have  mentioned,  to  stand  up  for  fiscal  dis- 
cipline in  the  abstract  without  standing  up  for  it  in  the  particular. 
Expecting  a  Congress  that  voted  this  amendment  up  to  then  go  and 
balance  the  budget  would  be  like  expecting  people  that  escaped  out 
the  back  door  of  the  Alamo  to  go  back  looking  for  Santa  Ana.  I 
think  that  is  unlikely  and  we  should  not  expect  it. 

Chairman  Byrd.  Well,  I  take  it  all  of  you  end  where  you  began, 
that  you  do  not  believe  that  we  should  amend  our  Constitution  to 
require  that  the  Federal  budget  be  balanced  on  an  annual  basis. 

Dr.  Stein.  Correct. 

Mr.  Regan.  Absolutely. 

Dr.  Aaron.  I  have  not  heard  anything  here  to  change  my  mind. 

Dr.  Stein.  Maybe  this  was  not  the  place.  [Laughter.] 

Dr.  Sawicky.  Absolutely. 

Chairman  Byrd.  It  is  said  that  Senate  Joint  Resolution  41  closes 
the  off-budget  loophole  because  it  covers  all  Federal  outlays,  total 
Federal  spending.  There  will  be  no  more  off-budget  under  this 
amendment.  Is  that  an  accurate  statement? 

Dr.  Stein.  That  is  just  silly  because  it  does  not  define  outlays  or 
revenues  and,  therefore,  it  does  not  define  what  is  on  the  budget 
or  what  is  ofi"  the  budget  and  that  will  still  be  up  to  Congress  to 
decide. 

Dr.  Sawicky.  I  think  it  fails  to  recognize  what  has  been  going  on 
the  last  12  years,  which  is  that  it  is  not  the  rule  that  constrains 
and  determines  behavior;  it  is  whatever  the  legislature  and  the 
President  want  to  do  that  seem  to  produce  the  rules  as  a  byproduct 
to  ratify  what  they  were  apt  to  do  in  the  first  place. 

Chairman  Byrd.  Dr.  Aaron,  does  indeed  Senate  Joint  Resolution 
41  close  the  ofi-budget  loophole?  Does  it  cover  all  Federal  outlays, 
total  Federal  spending?  Will  there  be  no  more  off-budget  under  this 
amendment? 

Dr.  Aaron.  I  think  there  will  almost  unquestionably  be  grossly 
more. 

Chairman  Byrd.  Sir? 

Dr.  Aaron.  I  think  unquestionably  there  would  be  grossly  more 
use  of  off-budget  procedures  of  various  kinds,  devices  to  circumvent 
the  regulations  imposed  by  the  amendment,  to  avoid  the 
supermajorities.  The  imaginative  legislative  draftsman  has  an 
enormous  number  of  instruments  and  tools,  and  if  using  one  of 
those  tools  opens  up  the  possibility  of  enactment  with  a  simple  ma- 
jority of  those  present  and  voting,  quorum  given,  rather  than  a  ma- 
jority of  the  full  House  or  three-fifths,  which  way  do  you  think  peo- 
ple are  going  to  go?  They  are  going  to  take  the  easier  way. 

And  I  think  the  result  inevitably  will  be  a  public  household  in- 
creasingly opaque  to  public  understanding,  increasingly  using  de- 
vices that  are  obscure  and  odd  and  well  understood  only  to  special- 
ists. Many  of  us  are  concerned  that  the  budget  even  now  does  not 
adequately  expose  to  public  debate — partly  for  lack  of  appropriate 
procedures  as  Mr.  Stein  emphasized,  partly  because  it  is  a  complex 
document — the  decisions  that  the  Federal  Government  is  going  to 
make,  but  if  this  resolution  passes  you  can  forget  the  budget  as  the 
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instrument  of  primary  public  policy.  We  are  going  to  be  using  all 
kinds  of  games  and  tricks. 

Chairman  Byrd.  Well,  several  of  you,  if  not  all  of  you,  have  men- 
tioned health  care  reform  in  one  way  or  the  other.  And  one  of  the 
sharpest,  most  stinging  criticisms  leveled  against  the  President's 
health  care  reform  plan  is  that  it  would,  if  the  critics  are  to  be  be- 
lieved, eventually  lead  to  the  rationing  of  health  care  in  the  United 
States. 

Now,  I  do  not  intend  to  get  involved  here  in  a  debate  about 
health  care  reform,  but,  according  to  Secretary  Shalala,  to  balance 
this  budget  by  the  year  2000  without  cutting  Social  Security  or  de- 
fense spending,  and  without  raising  taxes,  would  require  an  across- 
the-board  cut  of  at  least  20  percent  in  every  activity  and  program 
of  the  Federal  Gk)vemment,  including  both  Medicare  and  Medicaid. 

Now,  Dr.  Aaron,  if  I  might  ask  you  first,  do  you  believe  it  pos- 
sible to  cut  Medicare  by  this  amount  without  leading  either  to  a 
tremendous  increase  in  cost  shifting  or,  in  the  absence  of  cost  shift- 
ing, to  the  rationing  of  health  care  among  our  Nation's  senior  citi- 
zens? Would  such  be  true  also  if,  in  an  effort  to  restrain  the  growth 
of  Federal  spending,  we  were  to  place  a  cap  on  the  growth  of  enti- 
tlements that  would  limit  the  rate  of  growth  in  Medicare,  for  exam- 
ple, to  the  general  rate  of  inflation  plus  the  rate  of  increase  in  the 
eligible  population? 

How  tight  would  such  a  cap  be? 

Dr.  Aaron.  The  direct  answer  to  your  question  as  to  whether  it 
would  be  possible  to  achieve  those  kinds  of  reductions  without  ei- 
ther rationing  or  dramatically  increased  cost  shifting,  in  my  view, 
is  no — flat  out  no. 

The  population  on  Medicare  is  rising.  The  disabled  population 
hence  eligible  for  disability  benefits  on  either  Medicare  or  Medicaid 
is  rising. 

It  is  quite  one  thing  to  try  to  reform  the  entire  health  care  sys- 
tem and  to  impose  fiscal  discipline  on  the  system  as  a  whole.  I 
think  this  is  a  worthy  goal.  It  is  an  important  goal.  It  is  one  that 
is  long  overdue.  And  I  hope  that  the  Nation  will  begin  this  year. 

It  is  quite  something  else  to  impose  fiscal  limits  that  squeeze  one 
element  of  the  health  care  system.  Medicare  and  Medicaid  are  big. 
They  are  important.  Hospitals  and  physicians  care  about  revenues 
from  those  sources.  But  Medicare  and  Medicaid  do  not  control  the 
health  care  delivery  system  of  the  United  States. 

And  the  result,  I  believe,  an  attempt  to  squeeze  down  on  just 
that  one  component  of  the  health  care  system  probably  would  be, 
in  the  first  instance,  sharply  increased  cost  shifting,  which  means 
a  hidden  tax  increase  for  every  business  that  sponsors  health  in- 
surance in  the  United  States  and  for  individual  purchasers,  and,  to 
some  degree,  it  would  cause  physicians,  perhaps,  to  drop  out  of 
being  providers  for  Medicare  and  Medicaid,  making  access  to  care 
more  difficult,  or  it  would  cause  hospitals  to  try  to  find  ways  of  lim- 
iting services. 

So,  I  think  one  has  to  draw  a  very  sharp  distinction  between  the 
kinds  of  overall  cost  controls  that  many  health  care  reform  propos- 
als would  institute — that  is  overdue;  it  is  desirable — from  a  squeeze 
only  on  public  spending.  The  consequences,  in  my  view,  would  be 
radically  different. 
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Chairman  Byrd.  Does  anyone  else  wish  to  comment  on  this  ques- 
tion? 

Dr.  Stein.  Well,  I  do  think  that  there  is  a  great  deal  of  room  for 
saving  in  the  budgetary  drain  from  Medicare  by  reducing  the  enor- 
mous subsidy  that  is  being  paid  to  elderly  people  who  are  quite  ca- 
pable of  paying  for  their  own  medical  insurance.  So,  that  goes  at 
it  from  the  other  direction,  and  it  is  not  trying  to  squeeze  down 
what  the  providers  obtain,  but  by  cutting  off  or  at  least  greatly  re- 
ducing the  subsidies  that  are  received  by  people  like  me  and  others 
of  my  age  group  who  have  no  claim  on  the  public  purse  to  support 
their  medical  care. 

Dr.  Aaron.  From  a  budgetary  standpoint,  I  agree  completely.  I 
endorse  the  idea  of  additional  taxation  of  benefits  and,  as  a  non- 
elected  official,  I  can  say  an  increase  in  the  part  B  premium  under 
Medicare.  Those  are  revenues. 

What  you  were  describing,  I  believe,  were  expenditure  limits.  So, 
what  Mr.  Stein  proposes  I  believe  would  be  good  public  policy  and 
would  contribute  to  deficit  reduction,  but  it  would  not  meet  the  re- 
striction on  the  growth  of  spending.  Unless  you  define  the  rules — 
redefine  the  rules  so  that  those  were  treated  as  offsets;  and,  of 
course,  that  way  there  is  an  infinite  amount  of  game  playing  that 
can  be  engaged  in. 

Dr.  Sawicky.  It  is  important  to  distinguish  between  deficit  reduc- 
tion in  the  short  term  by  some  of  the  means  that  have  been  men- 
tioned, and  deficit  reduction  by  means  of  health  care  reform  in  the 
long  term.  The  annual  growth  rates  that  were  projected  for  Medi- 
care/Medicaid  were  both  in  excess  of  10  percent,  as  opposed  to 
about  5  percent  for  receipts. 

Now,  that  is  why  we  cannot  grow  out  of  the  deficit — I  would  say, 
by  and  large,  the  major  reason. 

We  could  do  lots  of  things  to  reduce  costs  or  increase  revenues 
by  some  way  over  the  next  5,  6,  7  years,  but,  once  again,  unless 
we  do  something  about  arresting  those  long-term  rates  of  growth 
on  spending,  we  will  always  be  coming  back  to  this  same  issue. 

And  I  hope  that  as  we  proceed  in  health  care  reform  that  we 
focus  on  that  long-term  problem  and  not  this  endless  and  futile  and 
really  short-lived  search  for  short-term  savings.  The  test  of  a  re- 
form ought  to  be  how  it  proposes  to  fix  the  extraordinary  growth 
rates  for  spending,  not  just  in,  of  course,  the  public  programs,  but 
health  care  in  general,  beyond  the  end  of  this  decade,  the  end  of 
this  century.  That  would  really  be  what  has  the  most  bearing  on 
not  only  our  long-term  health  care  efficiency,  but  fiscal  policy  in 
general. 

Mr.  Regan.  Senator,  this  amendment  is  no  substitute  for  the 
kinds  of  actions  that  have  been  suggested  here  to  either  reduce 
some  aspects  of  health  care  costs  or  bring  them  under  control.  If 
we  want  rational  and  gradual  deficit  reduction,  then  we  do  what 
has  been  suggested  by  Dr.  Stein  and  Dr.  Aaron.  And  passing  an 
amendment  does  not  bring  that  about.  Only  some  courageous  ac- 
tion will. 

Chairman  Byrd.  Well,  I  believe  that  the  answers  that  have  been 
given  to  many  of  the  questions  highlight  the  diversity  of  the  opin- 
ions held  by  the  distinguished  witnesses  appearing  before  the  com- 
mittee. Some  believe  we  should  press  ahead  with  further  deficit  re- 
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duction  beyond  that  enacted  last  year.  Others  do  not.  Some  believe 
we  can  and  should  balance  the  Federal  budget  within  the  next  5 
or  6  or  7  years.  Others  may  not. 

Yet,  despite  their  differences  on  these  fiscal  policy  issues,  there 
is  one  issue  on  which  all  of  our  panelists  agree.  And  that  is  that 
this  balanced  budget  amendment  to  the  Constitution  would  be  a 
mistake. 

Liberal  or  conservative,  deficit  hawk  or  dove,  or  a  bird,  it  does 
not  matter.  [Laughter.] 

The  common  ground  shared  by  all  is  opposition  to  this  balanced 
budget  amendment. 

Now,  gentlemen,  the  amount  of  support  for  this  amendment  is 
large  in  the  general  public  and  in  the  Senate  and  in  the  House. 
There  is  no  question  but  that  a  majority  of  Members  of  the  Senate 
favor  it,  but  our  constitutional  framers  were  very  wise  men,  and  it 
requires  a  two-thirds  majority. 

I  fear  that  this  bad  idea  may,  indeed,  come  to  pass.  I  suppose 
part  of  the  appeal  is  in  the  sheer  simplicity  of  the  idea.  That  is 
probably  the  major  reason. 

In  actuality,  the  amendment  is  not  simple.  And  the  arguments 
against  it  are  not  simple.  And  we  have  heard  it  said  that  it  takes 
courage  to  vote  for  it. 

The  easiest  thing  to  do  is  to  vote  for  it,  I  can  assure  you,  as  a 
politician,  especially  in  the  light  of  the  polls.  The  polls  are  only 
based  on  the  one  simplistic  question:  Do  you  favor  an  amendment 
to  the  Constitution  to  balance  the  budget?  It  is  a  simplistic  ques- 
tion. No  pain.  It  does  not  cut  one  dime  out  of  any  program,  Mr. 
Veteran  or  Mr.  Senior  Citizen.  And  it  does  not  raise  one  thin  dime 
in  taxes. 

How  can  you  be  against  it? 

Well,  my  purpose  in  having  these  hearings  was  to  try  to  inform 
the  public  and  some  of  my  colleagues  about  some  of  the  grave  dan- 
gers of  this  unwise  amendment.  And  so,  I  called  in  the  experts.  As 
Alexander  Pope  says,  "Who  shall  decide  when  doctors  disagree?" 
Well,  I  have  called  in  the  doctors.  I  called  in  the  experts. 

Now,  let  me  ask  you  this  final  question.  If  you  could  say  one 
thing  to  the  public  to  help  to  alert  them  to  the  pitfalls  of  this 
course  and  the  impact  on  their  own  lives  from  your  perspective  as 
economists,  what  would  you  say? 

Dr.  Stein,  step  up  to  the  bat. 

Dr.  Stein.  I  guess  I  would  say  that  this  amendment  is  not  going 
to  do  what  the  public  expects  of  it,  and  it  is  going  to  prevent  the 
Congress  from  doing  a  lot  of  things  that  the  public  does  expect  the 
Congress  to  do.  It  is  going  to  prevent  the  Government  from  provid- 
ing benefits  that  the  public  wants  the  Congress  to  provide.  And  the 
amendment  would  be  an  act  of  self-destruction  on  the  part  of  the 
public  that  voted  for  it. 

Chairman  Byrd.  Dr.  Aaron,  what  would  you  say  to  the  public? 

Dr.  Aaron.  I  would  speak  to  them  as  business  executives,  as 
State  government  employees  or  elected  officials,  and  say  to  them — 
and  to  the  general  public — and  say  to  them  that  this  amendment, 
by  making  it  more  difficult  for  the  officials  you  send  to  Washington 
to  pursue  the  objectives  that  you  elected  them  to  achieve,  through 
direct  spending  or  through  taxes,  you  are  going  to  encourage  them 
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strongly  to  be  very — to  enact  regulations  and  laws  that  intrude  into 
your  lives  by  forcing  you  to  make  expenditures  that  they  are  pre- 
cluded from  making  directly  themselves. 

And  that,  therefore,  you  should  beware  that  this  amendment,  in 
the  guise  of  imposing  a  kind  of  discipline  on  Government  activities, 
will,  in  fact,  result  in  a  kind  of  chaotic  intrusion  into  your  private 
lives  to  a  greater  extent,  even  in  the  minds  of  many  people,  than 
has  occurred  already. 

Chairman  Byrd.  Mr.  Regan,  what  would  you  say? 

Mr.  Regan.  Well,  I  would  say  to  them  that  if  shopkeepers  and 
business  people  could  not  borrow,  their  businesses  would  fail.  That 
if  you  could  not  borrow  on  credit  cards,  for  automobiles  purchases 
and  for  your  house,  your  purchasing  power  would  decline  and  your 
quality  of  life  would  decline.  And,  therefore,  if  Government  cannot 
borrow,  the  same  impacts  would  occur  and  the  economy  would  go, 
in  effect,  into  its  tailspin. 

So,  borrowing  in  a  free  market  economy  by  both  public  and  pri- 
vate sectors  is  a  way  of  life.  It  increases  economic  activity.  It  in- 
creases purchasing  power.  It  increases  the  quality  of  life  of  every- 
body. And  it  should  not  be  outlawed  at  the  Federal  level. 

Chairman  Byrd.  Dr.  Sawicky,  you  are  the  cleanup  man.  You  are 
the  Babe  Ruth  here  in  the  lineup.  What  would  you  say  to  the  pub- 
lic? 

Dr.  Aaron.  He  is  the  Hank  Aaron.  [Laughter.] 

Dr.  Sawicky.  Well,  if  I  can  take  the  pressure,  I  would  say  to  peo- 
ple, currently,  there  are  economists  and  policymakers  and  support- 
ers of  this  amendment  affiliated  with  the  school  of  thought  that  we 
are  now  dangerously  close  to  full  employment. 

Now,  if  you  are  not  currently  employed  or  you  are  at  risk  of  un- 
employment, I  do  not  think  that  does  much  to  elevate  you  in  your 
situation.  If  this  amendment  goes  through,  if  the  Government  is 
forced  by  this  amendment  or  takes  it  upon  itself  for  other  reasons 
to  push  the  deficit  down  to  zero  in  7  years,  there  will  be  millions 
of  jobs  lost. 

So,  I  would  exhort  everyone  to  demand  from  their  representa- 
tives, if  they  support  this  amendment,  how  many  jobs  they  are 
willing  to  see  destroyed  as  a  result  of  this  exercise.  No.  1;  and.  No. 
2,  exactly  how  they  would  propose  to  balance  the  budget  under  the 
force  of  this  amendment.  Aiid  if  they  could  answer  those  two  ques- 
tions honestly,  then  we  would  really  have  a  profile  in  courage 
which  we  would  admire,  at  least  for  the  courage,  if  not  for  the  un- 
derlying logic  of  the  position. 

Chairman  Byrd.  Very  well. 

COMMITTEE  RECESS 

The  committee  will  now  take  a  break. 

From  2  p.m.  to  4  p.m.,  there  will  be  a  panel  discussion  of  the 
budget  process  with  respect  to  the  institution,  the  legislative 
branch.  And  at  4  p.m.  to  4:45  p.m.,  former  Senator  Thomas  Eagle- 
ton  of  Missouri  will  testify. 

Gentlemen,  I  thank  you  very,  very  much  for  the  inconvenience 
that  you  have  been  caused  and  for  the  efforts  that  you  have  put 
forth,  for  the  time  you  have  given,  and  for  the  extraordinary 
thought  that  you  have  applied  as  you  have  appeared  here,  made 
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your  statements,  and  responded  to  the  questions.  You  have  been 
most  helpful. 

And  I  hope  the  people,  as  they  listened  to  each  of  you  in  that 
final  statement,  will  see  the  wisdom  of  your  testimony.  And  that 
my  colleagues,  who  are  listening  as  well,  some  of  them  I  am  sure, 
and  who  have  not  yet  made  up  their  minds,  will  be  convinced. 

Thank  you  very,  very  much. 

Chairman  Byrd.  The  committee  stands  in  recess  until  2  p.m. 

[Whereupon,  at  1  p.m.,  the  committee  recessed,  to  reconvene  at 
2  p.m.  the  same  day.] 


(Afternoon  Session,  2:10  p.m.,  Thursday,  February  17,  1994) 

NONDEPARTMENTAL  WITNESSES 

STATEMENT  OF  STANLEY  E.  COLLENDER,  DIRECTOR,  FEDERAL  BUDG- 
ET POLICY,  PRICE  WATERHOUSE 

Chairman  Byrd.  The  committee  will  come  to  order. 

Senator  Hatfield,  my  very  able  ranking  minority  member,  could 
not  be  here.  He  had  made  previous  engagements  prior  to  the  re- 
cess. He  indicated,  however,  that  he  was  very  much  opposed  to  the 
amendment.  And  I  am  sure  he  will  be  watching  these  hearings,  as 
will  our  other  colleagues — those  who  cannot  come.  And  most  of 
them  cannot  because  of  previous  engagements.  But  Senator  Hat- 
field will  be  with  us  on  the  floor  when  the  debate  begins. 

I  would  like  to  welcome  each  of  your  gentlemen  this  afternoon, 
and  begin  this  session  with  a  brief  introduction.  Stanley  Collender 
is  director  of  Federal  budget  policy  at  the  accounting  firm  of  Price 
Waterhouse.  Mr.  Collender's  knowledge  of  Federal  budgeting,  a  re- 
sult of  many  years  of  study,  places  him  in  a  unique  position  to  dis- 
cuss the  ramifications  of  a  balanced  budget  amendment  on  our 
often  confusing  budget  process. 

In  addition  to  his  work  for  Price  Waterhouse,  Mr.  Collender  au- 
thors an  annual  guide  to  the  Federal  budget. 

Lou  Fisher,  a  long-time  student  of  the  ways  of  Congress,  is  a  sen- 
ior specialist  on  separation  of  powers  at  the  Congressional  Re- 
search Service.  Mr.  Fisher,  the  author  of  numerous  books  and  jour- 
nal articles  on  Government,  is  an  expert  on  legislative/judicial  rela- 
tions, and  is  one  of  the  Congressional  Research  Service's  pre- 
eminent scholars.  And  we  are  fortunate  to  have  him  with  us  this 
afternoon. 

Like  Mr.  Fisher,  our  next  panelist  is  widely  acknowledged  as  one 
of  the  most  learned  individuals  on  the  institution  of  Congress — one 
of  the  very  closest  observers  of  the  Congress.  Norman  Omstein, 
currently  a  resident  scholar  at  the  American  Enterprise  Institute, 
has  testified  before  Congress  on  numerous  occasions,  and  his  co- 
gent analysis  is  always  in  great  demand.  He  is  the  codirector  of  the 
Renewing  Congress  Project,  a  2-year  undertaking,  designed  to  inde- 
pendently assess  Congress  and  offer  recommendations  for  improv- 
ing its  effectiveness. 

So,  I  look  forward  to  hearing  what  you  have  to  say  this  after- 
noon, and  I  welcome  you. 

Suppose  we  begin  with  you,  Mr.  Collender.  And  I  believe  you 
have  a  prepared  statement.  We  will  include  it  in  the  record,  or  you 
may  read  it  in  its  entirety.  Proceed  as  you  wish. 

Mr.  Collender.  Thank  you,  Mr.  Chairman. 

Let  me  just  emphasize  for  the  record  that  the  remarks  I  am 
about  to  make  are  my  own,  and  should  not  be  taken  to  represent 
those  of  Price  Waterhouse  or  any  of  its  partners. 
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I  appreciate  the  opportunity  to  present  my  views  on  the  proposed 
balanced  budget  amendment  to  the  U.S.  Constitution  today.  One  of 
the  most  important  lessons  I  have  learned  as  both  a  participant 
and  an  observer  in  the  Federal  budget  process  is  that  budget  dis- 
cipline cannot  be  legislated.  Recent  budget  history  proves  this  be- 
yond a  doubt. 

The  Balanced  Budget  and  Emergency  Deficit  Control  Act  of  1985, 
Gramm-Rudman-Hollings,  failed  almost  immediately  to  reduce  the 
deficit  as  it  not  only  promised,  but  required. 

As  a  result,  it  had  to  be  revised  2  years  later  by  the  Balanced 
Budget  and  Emergency  Deficit  Control  Reaffirmation  Act.  That  law 
also  failed  to  reduce  the  deficit  in  spite  of  the  almost  absolute  and 
unambiguous  requirement  that  it  be  done. 

The  supporters  of  an  amendment  to  the  Constitution  that  would 
require  an  annually  balanced  Federal  budget  routinely  cite  these 
statutory  failures  as  the  prime  reason  why  a  constitutional  amend- 
ment is  necessary.  They  seem  to  have  an  unquestionable  belief  that 
a  constitutional  requirement  will  be  obeyed  precisely  as  it  is  writ- 
ten. This  belief  is  directly  contradicted  by  U.S.  history. 

Unfortunately,  there  is  a  long  record  of  constitutional  amend- 
ments that  have  not  been  followed  fully,  or  which  have  been  dis- 
obeyed outright.  For  example,  the  13th,  14th,  and  15th  amend- 
ments did  not  immediately  guarantee  the  civil  rights  that  they 
were  adopted  to  protect.  To  the  contrary,  more  than  a  century  after 
they  were  ratified,  there  are  still  many  challenges  to  the  liberties 
these  three  amendments  require  to  be  acknowledged. 

But  the  best  example  of  all,  and  has  been  discussed  before  in 
these  hearings,  is  the  18th  amendment,  which,  in  1919,  prohibited 
the  manufacture,  transportation,  import  and  export  of  liquor  in  the 
United  States.  In  spite  of  its  very  strict  and  unambiguous  prohibi- 
tions and  the  very  clear  fervor  of  its  supporters,  the  amendment 
was  so  widely  disobeyed  and  so  impossible  to  enforce  that  14  years 
later  it  had  to  be  repealed. 

In  my  view,  a  bsilanced  budget  amendment  to  the  Constitution 
would  suffer  much  the  same  fate  as  the  18th  amendment.  That  is, 
it  would  be  so  widely  defied  and  so  difficult  to  implement  that  it 
would  never  accomplish  what  it  required.  Perhaps  the  balanced 
budget  amendment  should  even  be  referred  to  as  fiscal  prohibition. 
There  is  little  doubt  in  my  mind  that  shortly  after  it  fails  to  delivei 
an  annually  balanced  Federal  budget,  there  will  be  widespread 
calls  for  its  repeal. 

The  reason  a  constitutional  amendment  will  fare  no  better  thar 
a  deficit  elimination  statute  is  that  there  are  too  many  ways  for  tht 
seemingly  straightforward  balanced  budget  requirement  to  b( 
avoided,  circumvented,  and  evaded.  To  take  the  fiscal  prohibitior 
analogy  one  step  further,  there  would  be  plenty  of  the  budgei 
equivalent  of  bathtub  gin. 

Although  there  are  a  large  number  of  possible  gimmicks  or  what 
my  fellow  panelist,  Norm  Omstein,  calls  in  his  latest  book,  "Ac- 
counting Ledger  Domain,"  all  these  gimmicks  that  could  be  used  tc 
thwart  the  amendment's  goal,  I  want  to  just  concentrate  on  five. 

The  first  one  I  want  to  call  the  return  of  rosy  scenario.  Depend- 
ing upon  how  the  section  dealing  with  debt  limit  increases  was  im- 
plemented, the  first  and  easiest  way  to  get  around  the  amendment 
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would  be  to  return  to  rosy  scenario.  That  is,  to  use  overly  optimistic 
economic  assumptions  when  the  budget  and  budget  resolution  were 
put  together  each  year.  This  is  the  same  gimmick  that  was  used 
so  successfully  to  thwart  the  deficit  elimination  requirement  of 
both  the  original  and  revised  versions  of  Gramm-Rudman-Hollings. 

The  proposed  amendment  states,  quote,  total  outlays  for  any  fis- 
cal year  shall  not  exceed  total  receipts  for  that  year,  unquote,  un- 
less three-fifths  of  both  the  House  and  the  Senate  agree  to  allow 
it.  However,  because  the  actual  level  of  outlays  and  revenues  can- 
not be  known  until  the  fiscal  year  is  over,  the  White  House  and 
Congress  must  rely  on  an  estimate  of  how  much  will  be  spent  and 
collected  when  they  compile  their  budgets. 

These  estimates  necessarily  depend  on  assumptions  about  how 
the  economy  will  do,  and  the  figures  that  are  used  can  have  an 
overwhelming  impact  on  the  deficit  or  surplus  that  is  produced.  An 
optimistic  economic  forecast  can  make  it  appear  that  revenues  and 
spending  will  be  equal,  even  when  in  reality  that  will  not  be  the 
case. 

For  example,  in  its  recently  released  economic  and  budget  out- 
look for  fiscal  years  1995  through  1999,  the  Congressional  Budget 
Office  estimated  that  an  assumed  1  percentage  point  increase  in 
real  growth  in  gross  domestic  product  starting  in  January  1994 
would  reduce  the  projected  deficit  by  approximately  $9  billion  in 
fiscal  year  1994,  and  by  $29  billion  in  fiscal  year  1995. 

Even  more  impressive,  CBO  also  estimated  that  an  assumed  1 
percentage  point  drop  in  unemployment,  beginning  in  January 
1994,  would  reduce  the  projected  deficit  by  $37  billion  in  fiscal  year 
1994,  and  by  a  whopping  $57  billion  in  1995. 

It  would  not  be  hard,  therefore,  to  agree  on  a  budget  that  seem- 
ingly complies  with  the  amendment,  simply  by  assuming  that  the 
economy  will  do  only  a  bit  better  than  is  actually  expected.  It  might 
seem  that  such  a  ploy  would  be  obvious  to  all  and,  therefore,  that 
public  opinion  would  prevent  it.  However,  due  to  the  tremendous 
uncertainty  of  economic  forecasting,  it  would  be  very  hard  to  deter- 
mine when  anything  but  an  extremely  optimistic  forecast  was 
being  used. 

Two,  what  I  am  calling  back  to  the  future,  a  less  visible  but  no 
less  effective  gimmick  that  would  thwart  the  proposed  amend- 
ment's balanced  budget  requirement  would  change  existing  ac- 
counting so  that  outlays  would  be  pushed  into  future  years. 

For  example,  the  credit  reform  procedures  that  were  adopted  as 
part  of  the  Budget  Enforcement  Act,  with  one  or  two  exceptions,  re- 
quire that  Federal  direct  loans  and  loan  guarantees  be  treated 
equally  in  the  budget.  This  was  important  because,  prior  to  credit 
reform,  the  outlays  for  loan  guarantees  were  not  counted  until  and 
unless  there  was  a  default  that  the  Federal  Grovemment  had  to 
cover.  That  made  the  guarantees  appear  to  be  less  expensive  than 
direct  loans,  because  there  was  no  apparent  immediate  outlay  im- 
pact. 

This  encouraged  an  emphasis  on  guarantees  because,  while  they 
might  increase  outlays  in  the  future,  they  minimized  or  avoided 
them  completely  in  the  budget  that  was  then  being  compiled. 

There  are  other  versions  of  this  gimmick.  Recent  budget  account- 
ing changes  have  discouraged  the  Government  from  leasing  build- 
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ings  and  equipment.  Under  the  old  system,  leases  were  preferred 
because  they  reduced  current  year  outlays  compared  to  a  purchase. 
They  also,  however,  locked  the  Government  into  payments  over  a 
long  period. 

The  result  was  that  the  long-term  cost  of  a  lease  was  generally 
more  than  the  up-front  cost  of  a  purchase.  The  proposed  balanced 
budget  amendment  would,  therefore,  provide  a  perverse  incentive 
for  the  Government  to  return  to  an  accounting  system  that  was  in 
disrepute  recently,  because  it  would  minimize  current  year  outlays 
and,  therefore,  make  it  easier  for  the  budget  to  be  balanced. 

This  is  not  the  type  of  budgeting  system  the  country  wants  or 
needs. 

Third,  I  am  calling  one,  two,  three,  shift.  One  of  the  most  dis- 
credited budget  gimmicks  of  all  time,  and  one  that  the  chairman 
of  this  committee  has  tried  hard  to  eliminate,  shifting  outlays  and 
revenues  from  one  year  to  the  next,  could  easily  be  used  much 
more  frequently  if  a  balanced  budget  amendment  went  into  effect. 

The  concept  of  this  trick  is  simple.  If  it  appears  that  there  will 
be  a  deficit  for  the  current  year,  outlays  that  are  expected  to  occur 
in  September  are  delayed  until  the  beginning  of  the  next  fiscal 
year,  in  October.  Language  could  be  included  in  appropriations  that 
would  prohibit  departments  and  agencies  from  obligating  certain 
funds  until  very  late  in  the  fiscal  year — September  30,  for  example. 
This  would  delay  the  outlays  until  the  next  fiscal  year,  a  process 
that  could  be  repeated  every  year  as  needed. 

The  balanced  budget  amendment  requirements  would  be  met, 
but  Federal  spending  would  remain  the  same. 

Alternatively,  outlays  expected  to  occur  next  year  could  be  accel- 
erated into  the  current  year.  The  shift  several  years  ago  of  a  mili- 
tary pay  day  by  3  days,  from  the  first  Monday  in  October  to  the 
last  Friday  in  September,  is  the  best  recent  example  of  this  slight 
of  hand. 

The  same  could  be  done  with  revenues.  Corporate  tax  refunds 
could  be  slowed  or  accelerated  as  needed.  In  addition,  legislation 
could  be  adopted  requiring  certain  pajonents  to  be  made  at  the  be- 
ginning of  a  quarter  or  month,  rather  than  at  the  end. 

Different  versions  of  this  budget  prestidigitation  would  be  avail- 
able to  both  the  President  and  Congress. 

Delaying  spending  that  had  already  been  approved  would  be 
something  that  0MB  would  always  have  to  consider  toward  the 
end  of  each  fiscal  year  if  the  conditions  warranted.  This  would  be 
the  case  even  though  the  President's  action  might  be  in  violation 
of  the  impoundment  control  provisions  of  the  Congressional  Budget 
Act,  and  even  though  they  might  trigger  additional  Federal  interest 
costs  because  of  delayed  payments  under  the  Prompt  Payment  Act. 

Therefore,  not  only  could  an  impoundment  dispute  arise  between 
Congress  and  the  President,  but  Government  spending  could  actu- 
ally be  increased. 

Four,  let  somebody  else  do  it.  One  of  the  biggest  gimmicks  that 
could  be  used  would  be  for  the  Government  to  do  things  through 
regulation  or  mandates,  rather  than  through  spending  or  taxing.  If 
the  amendment  were  ratified,  a  very  strong  incentive  would  exist 
to  mandate  that  State  or  local  governments  or  business  do  certain 
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things,  rather  than  the  Federal  Government  spending  its  dollars  or 
foregoing  revenues  to  accomplish  the  same  ends. 

What  is  most  ironic  about  this  option  is  that  it  would  come  at 
a  time  when  Federal  mandates  and  regulations  are  coming  under 
increasing  attack  from  the  State  and  local  governments  that  have 
received  them. 

An  additional  irony  is  that  this  situation  would  mean  that  those 
who  would  have  to  vote  to  ratify  the  balanced  budget  amendment 
could  be  the  ones  that  would  be  forced  to  do  more  with  less  if  it 
was  ratified. 

Five  are  what  I  am  calling  sell,  sell,  sell.  A  fifth  gimmick  deals 
with  the  sale  of  Government  assets.  Under  current  budget  rules, 
new  asset  sales  do  not  count.  The  revenue  is  collected  and  re- 
corded, but  the  proceeds  cannot  be  used  to  meet  any  budget  process 
targets.  This  was  done  in  response  to  the  situation  that  occurred 
with  the  fiscal  year  1987  budget,  when  the  Gramm-Rudman-Hol- 
lings  deficit  maximum  was  met  largely  through  the  sale  of  Federal 
financial  assets. 

It  is  not  hard  to  imagine  this  rule  being  repealed  if  the  balanced 
budget  amendment  were  ratified. 

Indeed,  according  to  the  definitions  included  in  section  7  of  Sen- 
ate Joint  Resolution  41,  this  would  be  absolutely  allowed.  Unfortu- 
nately, while  this  would  lower  the  deficit,  it  would  not  be  good 
budgeting.  Sales  of  financial  assets  frequently  generate  immediate 
revenue  at  the  cost  of  permanently  lost  income.  This  could  be  worse 
if  potential  purchasers  realize  that  the  Government  has  no  choice 
but  to  sell  an  asset  to  comply  with  the  balanced  budget  amend- 
ment. They  would  be  in  an  excellent  position  to  bargain  for  a  lower 
price. 

Another  variation  of  this  gimmick  would  be  an  assumed  sale  of 
a  physical  asset.  To  take  an  extreme  example,  the  President's  and 
congressional  budget  resolution  could  assume  the  sale  of  one  or 
more  national  parks  to  a  private  developer,  who  would  then  agree 
to  lease  it  back  to  the  Federal  Grovemment.  This  would  allow  the 
revenue  estimates  in  the  budget  to  be  raised  and  outlay  estimates 
lowered,  thus  helping  to  meet  the  balanced  budget  requirement. 

If  the  sale  could  not  be  completed  as  planned  because  the  market 
for  the  national  parks  did  not  exist  or  because  the  price  that  was 
offered  was  too  low,  who  is  to  say  that  the  original  assumption  was 
made  in  bad  faith? 

These  are  just  five  of  the  more  obvious  ways  that  compliance 
with  the  balanced  budget  amendment  could  be  avoided  through  the 
use  of  gimmicks.  There  are  many,  many  others. 

Some  of  these  are  so  technical  in  nature  that  they  would  require 
lengthy  background  papers  to  explain.  They  would,  therefore,  be 
hidden  from  the  public,  and  it  would  be  years  before  they  were 
fully  understood  beyond  the  Federal  budgeting  community.  Mean- 
while, the  balanced  budget  amendment  would  fail  to  produce  what 
it  required,  even  though  everybody  apparently  was  complying  with 
it. 

Balanced  budget  amendment  supporters  would  be  correct  if  they 
stated  that  recent  statutory  changes  have  made  some  of  these  gim- 
micks currently  unusable.  But  it  must  be  remembered  that  the  leg- 
islation that  was  adopted  to  prevent  them  from  being  used  can  be 
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changed.  Therefore,  short  of  including  detailed  prohibitions  in  the 
constitutional  amendment  itself,  there  is  almost  nothing  to  stop 
any  or  all  of  these  gimmicks  from  reemerging. 

I  say,  almost  nothing,  because  the  one  thing  that  will  stop  this 
from  happening  is  the  political  will  by  voters  and  their  elected  rep- 
resentatives to  have  an  actual  balanced  budget  each  year,  and, 
therefore,  to  prevent  gimmicks  like  this  from  being  used.  But  if 
that  will  existed,  a  constitutional  amendment  would  not  be  needed 
in  the  first  place. 

The  best  example  of  this  occurred  last  year.  The  deficit  reduction 
efforts  that  were  undertaken  during  the  Gramm-Rudman-Hollings 
era  in  the  1980's  were  compelled  by  the  threat  of  an  across-the- 
board  cut  in  spending.  There  was,  however,  no  such  pressure  last 
year. 

The  1993  deficit  reduction  package  was  enacted  not  because  of  a 
statutory  or  constitutional  requirement,  but  because  the  voters 
made  their  preferences  for  a  reduced  deficit  clear  during  the  1992 
elections.  This  is  why  I  believe  that  a  continued  interest  in  real 
deficit  reduction  by  the  voters  will  be  the  most  effective  way  to  ac- 
tually balance  the  budget. 

PREPARED  STATEMENT 

As  we  have  seen  time  and  time  again,  a  mechanical  solution  sucli 
as  a  constitutional  amendment,  unfortunately,  will  not  guarantee 
anything. 

Thank  you,  Mr.  Chairman. 

Chairman  Byrd.  Thank  you.  Mr.  Fisher. 

[The  statement  follows:] 

Statement  of  Stanley  E.  Collender 

Mr.  Chairman  and  members  of  the  committee,  thank  you  for  this  opportunity  to 
present  my  views  on  the  proposed  balanced  budget  amendment  to  the  U.S.  Constitu- 
tion. 

One  of  the  most  important  lessons  I  have  learned  as  both  a  participant  and  an 
observer  in  the  federal  budget  process  is  that  budget  discipline  cannot  be  legislated. 
Recent  budget  histoiy  proves  this  beyond  a  doubt. 

For  example,  the  Balanced  Budget  and  Emergency  Deficit  Control  Act  of  1985 — 
which  is  much  better  known  by  the  names  of  its  three  principal  authors — Senators 
Gramm,  Rudman,  and  Rollings — failed  almost  immediately  to  reduce  the  deficit  as 
it  not  only  promised,  but  required.  As  a  result,  it  had  to  be  revised  two  years  later 
by  the  Balanced  Budget  and  Emergency  Deficit  Control  Reaffirmation  Act.  That  law 
also  failed  to  force  the  deficit  to  be  eliminated  in  spite  of  its  absolute  and  unambig- 
uous requirement  that  this  be  done. 

The  supporters  of  an  amendment  to  the  Constitution  that  would  require  an  annu- 
ally balanced  federal  budget  routinely  cite  these  statutory  failures  as  the  prime  rea- 
son why  a  constitutional  amendment  is  necessary.  They  seem  to  have  an  unques- 
tionable belief  that  a  constitutional  requirement  will  be  obeyed  precisely  as  it  is 
written. 

This  belief  is  directly  contradicted  by  U.S.  history.  Unfortunately,  there  is  a  long 
record  of  constitutional  amendments  that  have  not  been  followed  fully  or  which  have 
been  disobeyed  outright. 

For  example,  the  13th,  14th,  and  15th  amendments  did  not  immediately  guaran- 
tee the  civil  rights  that  they  were  adopted  to  protect.  To  the  contrary,  more  than 
a  century  after  they  were  ratified,  there  are  still  many  challenges  to  the  liberties 
these  three  amendments  required  to  be  acknowledged. 

But  the  best  example  of  all  is  the  10th  amendment,  which  in  1919  prohibited  the 
manufacture,  transportation,  import,  and  export  of  liquor  in  the  United  States.  In 
spite  of  its  very  stnct  and  unamoiguous  prohibitions  and  the  clear  fervor  of  its  sup- 
porters, the  amendment  was  so  widely  disobeyed  and  so  impossible  to  enforce  that 
fourteen  years  later  it  had  to  be  repealed. 
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In  my  view,  a  balanced  budget  amendment  to  the  Constitution  would  suffer  much 
the  same  fate  as  the  18th  amendment,  that  is,  it  would  be  so  widely  defied  and  so 
difficult  to  implement  that  it  would  never  accomplish  what  it  required.  Perhaps  the 
balanced  budget  amendment  should  even  be  referred  to  as  "fiscal  prohibition."  There 
is  little  doubt  in  my  mind  that  shortly  after  it  fails  to  deliver  an  annually  balanced 
federal  budget  there  will  be  widespread  calls  for  its  repeal. 

The  reason  a  constitutional  amendment  will  fare  no  better  than  the  deficit  elimi- 
nation statutes  is  that  there  are  too  many  ways  for  the  seemingly  straightforward 
balanced  budget  requirement  to  be  avoided,  circumvented,  and  evaded.  To  take  the 
fiscal  prohibition  analogy  one  step  further,  there  would  be  plenty  of  the  budget 
equivalent  of  bathtub  gin. 

Although  there  are  a  large  number  of  possible  gimmicks  that  could  be  used  to 
thwart  the  amendment's  goal,  I  want  to  concentrate  on  five. 

1.  The  Return  of  "Rosy  Scenario". — Depending  on  how  the  section  dealing  with 
debt  limit  increases  was  implemented,  the  first  and  easiest  way  to  get  around  the 
amendment  would  be  to  return  to  "rosy  scenario,"  that  is,  to  use  overly  optimistic 
economic  assumptions  when  the  budget  and  budget  resolution  were  put  together 
each  year.  This  is  the  same  gimmick  that  was  used  so  successfully  to  thwart  the 
deficit  elimination  requirement  of  both  the  original  and  revised  versions  of  Gramm- 
Rudman-Hollings. 

The  proposed  amendment  states  "total  outlays  for  any  fiscal  year  shall  not  exceed 
total  receipts  for  that  fiscal  year"  unless  three-fifths  of  both  the  House  and  Senate 
agree  to  allow  it.  However,  because  the  actual  level  of  outlays  and  revenues  cannot 
be  known  until  the  fiscal  year  is  over,  the  White  House  and  Congress  must  rely  on 
an  estimate  of  how  much  will  be  spent  and  collected  when  thev  compile  their  budg- 
ets. These  estimates  necessarily  depend  on  assumptions  about  now  the  economy  wfll 
do  and  the  figures  that  are  used  can  have  an  overwhelming  impact  on  the  deficit 
or  surplus  that  is  produced.  An  optimistic  economic  forecast  can  make  it  appear  that 
revenues  and  spending  will  be  equal  even  when  in  reality  that  will  not  be  the  case. 

For  example,  in  its  recently  released  economic  and  budget  outlook  for  fiscal  years 
1995-1999,  the  Congressional  Budget  Office  estimated  that  an  assumed  one-per- 
centage point  increase  in  real  growth  in  gross  domestic  product  starting  in  January 
1994  would  reduce  the  projected  deficit  by  approximately  $9  billion  in  fiscal  1994 
and  by  $29  billion  in  fiscal  1995.  Even  more  impressive,  CBO  also  estimated  that 
an  assumed  one-percentage  point  drop  in  unemployment  beginning  in  January  1994 
would  reduce  the  projected  deficit  by  $37  billion  in  fiscal  1994  and  by  a  whopping 
$57  billion  in  1995. 

It  would  not  be  hard,  therefore,  to  agree  on  a  budget  that  seemingly  complies  with 
the  amendment  simply  by  assuming  that  the  economy  will  do  only  a  bit  better  than 
is  actually  expected.  It  might  seem  that  such  a  ploy  would  be  obvious  to  all  and, 
therefore,  that  public  opinion  would  prevent  it.  However,  due  to  the  tremendous  un- 
certainty of  economic  forecasting  it  would  be  very  hard  to  determine  when  anything 
but  an  extremely  optimistic  forecast  was  being  used. 

2.  Back  To  The  Future. — ^A  less  visible  but  no  less  effective  gimmick  that  would 
thwart  the  proposed  amendment's  balanced  budget  requirement  would  change  exist- 
ing accounting  so  that  outlays  would  be  pushed  into  future  years. 

For  example,  the  credit  reform  procedures  that  were  adopted  as  part  of  the  Budg- 
et Enforcement  Act  with  one  or  two  exceptions,  most  notably  with  regard  to  guaran- 
teed student  loans,  required  that  federal  direct  loans  and  loan  guarantees  be  treated 
equally  in  the  budget.  This  was  important  because,  prior  to  credit  reform,  the  out- 
lays for  loan  guarantees  were  not  counted  until  and  unless  there  was  a  default  that 
the  federal  government  had  to  cover.  That  made  the  guarantees  appear  to  be  less 
expensive  than  direct  loans  (or  even  cost-free)  because  there  was  no  apparent  imme- 
diate outlay  impact.  This  encouraged  an  emphasis  on  guarantees  because,  while 
they  might  increase  outlays  in  the  future,  they  minimized  or  avoided  them  com- 
pletely in  the  budget  that  was  then  being  compiled. 

There  are  other  versions  of  this  gimmick.  Recent  budget  accounting  changes  have 
discouraged  the  government  from  leasing  buildings  and  equipment.  Under  the  old 
system  leases  were  preferred  because  they  reduced  current-year  outlays  compared 
to  a  purchase.  They  also,  however,  locked  the  government  into  payments  over  a  long 
period.  The  result  was  that  the  long-term  cost  of  a  lease  was  generally  more  than 
the  up  front  cost  of  a  purchase.  The  proposed  balanced  budget  amendment  would, 
therefore,  provide  a  perverse  incentive  for  the  government  to  return  to  an  account- 
ing system  that  was  in  disrepute  until  recently  because  it  would  minimize  current- 
year  outlays  and,  therefore,  make  it  easier  for  the  budget  to  be  balanced.  This  is 
not  the  type  of  budgeting  system  the  country  wants  or  needs. 

3.  One,  Two,  Three,  Shift. — One  of  the  most  discredited  budget  gimmicks  of  all 
time  and  one  that  the  chairman  of  this  committee  has  tried  hard  to  eliminate — 
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shifting  outlays  and  revenues  from  one  year  to  the  next — could  easily  be  used  much 
more  frequently  if  a  balanced  budget  amendment  went  into  effect. 

The  concept  of  this  trick  is  simple.  If  it  appears  that  there  will  be  a  deficit  for 
the  current  year,  outlays  that  are  expected  to  occur  in  September  are  delayed  until 
the  beginning  of  the  next  fiscal  year  in  October.  Language  could  be  included  in  ap- 
propriations that  would  prohibit  departments  and  agencies  fi-om  obligating  certain 
funds  until  very  late  in  the  fiscal  year,  September  30,  for  example.  This  would  delay 
the  outlays  until  the  next  fiscal  year,  a  process  that  could  be  repeated  every  year 
as  needed.  The  balanced  budget  amendment  requirements  would  be  met  but  federal 
spending  would  remain  the  same. 

Alternatively,  outlays  expected  to  occur  early  next  year  could  be  accelerated  into 
the  current  year.  The  shift  several  years  ago  of  a  military  payday  by  three  days — 
from  the  first  Monday  in  October  to  the  last  Friday  in  September — is  the  best  recent 
example  of  this  sleight-of-hand. 

The  same  could  be  done  with  revenues.  Corporate  tax  refunds  could  be  slowed  or 
accelerated  as  needed.  In  addition,  legislation  could  be  adopted  requiring  certain 
pa3Tnents  to  be  made  at  the  beginning  of  a  quarter  or  month  rather  than  at  the 
end. 

Different  versions  of  this  budget  prestidigitation  would  be  available  to  both  the 
president  and  Congress.  Delaying  spending  that  had  already  been  approved  would 
be  something  that  0MB  would  always  have  to  consider  toward  the  end  of  each  fiscal 
year  if  the  conditions  warranted.  This  would  be  the  case  even  though  the  president's 
action  might  be  in  violation  of  the  impoundment  control  provisions  of  the  Congres- 
sional Budget  and  Impoundment  Control  Act  and  even  though  they  might  trigger 
additional  federal  interest  costs  because  of  delayed  payments  under  the  Prompt 
Payment  Act. 

Therefore,  not  only  could  an  impoundment  dispute  arise  between  Congress  and 
the  president,  but  government  spending  could  actually  be  increased. 

4.  Let  Someone  Else  Do  It. — One  of  the  biggest  gimmicks  that  could  be  used  to 
evade  a  balanced  budget  amendment  would  be  for  the  government  to  do  things 
through  regulation  or  mandates  rather  than  through  spending  or  taxing.  If  tiie 
amendment  were  ratified,  a  very  strong  incentive  would  exist  to  mandate  that  state 
or  local  governments  or  businesses  do  certain  things  rather  than  the  federal  govern- 
ment spending  its  dollars  or  forgoing  revenues  to  accomplish  the  same  ends. 

What  is  most  ironic  about  this  option  is  that  it  would  come  at  a  time  when  federal 
mandates  and  regulations  are  coming  under  increasing  attack  from  the  state  and 
local  governments  that  have  received  them. 

An  additional  irony  is  that  this  situation  would  mean  that  those  who  would  have 
to  vote  to  ratify  the  balanced  budget  amendment  could  be  the  ones  that  would  be 
forced  to  do  more  with  less  if  it  was  ratified. 

5.  Sell,  Sell,  Sell. — ^A  fifth  gimmick  deals  with  the  sale  of  government  assets. 
Under  current  budget  rules,  new  asset  sales  do  not  count.  The  revenue  is  collected 
and  recorded,  but  the  proceeds  cannot  he  used  to  meet  any  budget  process  targets. 
This  was  done  in  response  to  the  situation  that  occurred  with  the  fiscal  1987  budg- 
et, when  the  Gramm-Rudman-Hollings  deficit  maximum  was  met  largely  through 
the  sale  of  federal  financial  assets. 

It  is  not  hard  to  imagine  this  rule  being  repealed  if  a  balanced  budget  amendment 
were  ratified. 

Unfortunately,  while  this  would  lower  the  deficit,  it  would  not  be  good  budgeting. 
Sales  of  financial  assets  frequently  generate  immediate  revenue  at  the  cost  of  per- 
manently lost  income.  This  could  be  worse  if  potential  purchasers  realize  that  the 
government  has  no  choice  but  to  sell  an  asset  to  comply  with  the  balanced  budget 
amendment.  They  would  be  in  an  excellent  position  to  bargain  for  a  lower  price. 

Another  variation  of  this  gimmick  would  be  an  assumed  sale  of  a  physical  asset. 
To  take  an  extreme  example,  the  president's  budget  and  congressional  budget  reso- 
lution could  assume  the  sale  of  one  or  more  national  parks  to  a  private  developer 
who  would  then  agree  to  lease  it  back  to  the  federal  government.  This  would  allow 
the  revenue  estimates  in  the  budget  to  be  raised  and  outlay  estimates  lowered,  thus 
helping  to  meet  the  balanced  budget  requirement.  If  the  sale  could  not  be  completed 
as  planned  because  the  market  for  the  national  parks  did  not  exist  or  because  the 
price  that  was  offered  was  too  low,  who  is  to  say  that  the  original  assumption  was 
made  in  bad  faith? 

These  are  just  five  of  the  more  obvious  ways  that  compliance  with  the  balanced 
budget  amendment  could  be  avoided  through  the  use  of  gimmicks.  There  are  many 
others.  Some  of  these  are  so  technical  in  nature  that  they  would  require  lengthy 
background  papers  to  explain.  They  would,  therefore,  be  hidden  from  the  public  and 
it  would  be  years  before  they  were  fully  understood  beyond  the  federal  budgeting 
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communitv.  Meanwhile,  the  balanced  budget  amendment  would  fail  to  produce  what 
it  reouired  even  though  everyone  apparently  was  complying  with  it. 

Balanced  budget  amendment  supporters  would  be  correct  if  they  stated  that  re- 
cent statutory  changes  have  made  some  of  these  gimmicks  currently  unusable.  But 
it  must  be  remembered  that  the  legislation  that  was  adopted  to  prevent  them  from 
being  used  can  be  changed.  Therefore,  short  of  including  detailed  prohibitions  in  the 
constitutional  amendment  itself,  there  is  almost  nothing  to  stop  any  or  all  of  these 
gimmicks  from  reemerging. 

I  say  "almost  nothing"  because  the  one  thing  that  will  stop  this  from  happening 
is  the  political  will  by  voters  and  their  elected  representatives  to  have  an  actual  bal- 
anced budget  each  year  and,  therefore,  to  prevent  gimmicks  like  this  from  being 
used.  But  if  that  will  existed,  a  constitutional  amendment  would  not  be  needed  in 
the  first  place. 

The  best  example  of  this  occurred  last  year.  The  deficit  reduction  efforts  that  were 
undertaken  during  the  Gramm-Rudman-Hollings  era  in  the  1980's  were  compelled 
by  the  threat  of  an  across-the-board  cut  in  spending.  There  was,  however,  no  such 
pressure  last  year.  The  1993  deficit  reduction  package  was  enacted  not  because  of 
a  statutory  or  constitutional  requirement,  but  oecause  the  voters  made  their  pref- 
erences for  a  reduced  deficit  clear  during  the  1992  elections. 

This  is  whv  I  believe  that  a  continued  interest  in  real  deficit  reduction  by  the  vot- 
ers will  be  the  most  effective  way  to  actually  balance  the  budget.  As  we  have  seen 
time  and  time  again,  a  mechanical  solution  such  as  a  constitutional  amendment,  un- 
fortunately, will  not  guarantee  anjrthing. 

Note. — The  opinions  expressed  in  this  testimony  are  those  of  the  author  and  should  not  be 
considered  to  represent  those  of  either  Price  Waterhouse  or  any  of  its  partners. 

STATEMENT  OF  LOUIS  FISHER,  CONGRESSIONAL  RESEARCH  SERVICE 

Mr.  Fisher.  Yes;  I  will  summarize  the  main  points  in  my  testi- 
mony. These  hearings  are  very  important,  because  I  think  the  pub- 
lic is  very  confused  and  filled  with  misconceptions  about  the  bal- 
anced budget  amendment. 

Mr.  Chairman,  to  me  these  hearings  are  actually  not  about  defi- 
cits. I  think  we  all  recognize  that  deficits.  Federal  deficits  are  too 
high.  We  all  recognize  that  serious  measures  must  be  taken  to 
bring  them  down,  so  there  is  not  disagreement  on  that.  There  is 
disagreement  on  something  else — as  to  whether  a  balanced  budget 
amendment  will  produce  a  balanced  budget. 

It  seems  like  plain  English.  I  think  the  public  has  a  right  to  ex- 
pect that  a  balanced  budget  amendment  will  produce  a  balanced 
budget.  My  testimony  suggests  the  opposite.  I  think  a  balanced 
budget  amendment  would  lead  away  fi*om  a  balanced  budget, 
would  make  it  more  difficult  to  control  it  because  of  some  of  the 
subterfuges  that  would  be  used  that  are  used  at  this  date,  and  I 
don't  think  we  should  have  any  surprises  about  that. 

So  the  issue  is  not  whether  we  are  for  a  balanced  budget  or  re- 
ducing deficits,  it  is  about  the  effectiveness,  the  enforceability  of 
the  amendment,  and  if  we  do  not  know  what  we  are  doing  with 
this  amendment,  with  the  confusion  about  it,  the  conceptual  confu- 
sion, then  we  should  not  be  adding  it  to  the  Constitution,  and  I  am 
not  that  optimistic  that  if  we  added  it  to  the  Constitution  and 
found  out  we  had  made  a  mistake,  we  could  reverse  it  through  a 
simple  repeal. 

I  think  the  addition  of  this  amendment  to  the  Constitution  would 
so  change  practices  in  Congress  and  the  executive  branch  that  you 
could  not  go  backward  again,  that  you  would  permanently  poison 
the  procedures  that  we  use  in  trying  to  control  the  deficit. 

It  is  mentioned,  why  is  this  so  popular?  Part  of  the  popularity, 
a  lot  of  the  popularity,  is  because  of  advocates  like  former  Presi- 
dent Ronald  Reagan,  who  would  tell  the  public  regularly  that  just 
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as  States  balance  their  budgets,  and  just  private  households  bal- 
ance their  budgets,  so  should  the  Federal  Government. 

I  think  anyone  who  has  a  private  household  would  recognize  that 
they  do  not  balance  their  budget.  They  have  debts  on  their  home, 
car,  appliances — private  indebtedness  in  this  country  is  very,  very 
high.  If  you  look  at  charts  you  will  see  it  climbing.  So  private 
households  do  not  balance  their  budgets. 

Maybe  a  lot  of  private  citizens  are  not  that  familiar  with  the 
States,  and  they  would  accept  President  Reagan's  remark  that 
States  balance  their  budgets.  When  I  talk  to  people  about  this,  I 
ask  them,  if  States  balance  their  budgets,  why  is  it  that  we  hear 
about  State  bonds,  and  why  are  States  worried  about  the  bond  rat- 
ings? We  see  stories  like  this  all  the  time. 

Well,  clearly,  States  do  not  balance  their  budgets  because,  unlike 
the  Federal  Government,  which  has  one  budget,  a  unified  budget. 
States  have  a  lot  of  budgets,  and  they  balance  one  budget — most 
of  the  time  the  operating  budget — and  they  run  debts  elsewhere: 
capital  budgets,  sewer  systems,  educational  systems.  Long-term  in- 
vestments that  they  do  not  have  the  money  for,  they  borrow.  So 
States  borrow,  and  you  can  look  at  the  same  chart  to  see  how  much 
the  State  indebtedness  goes  up  from  year  to  year. 

So  the  public  is  being  misled  about  Federal  deficits,  being  misled 
about  States  balancing  their  budgets,  and  certainly  being  misled 
about  private  households  balancing  their  budgets. 

So  this  confusion  is  something  new  for  us.  In  the  past,  when  we 
talk  about  amending  the  Constitution,  I  think  we  know  what  we 
are  doing.  If  you  wanted  Congress  to  have  a  Federal  income  tax  to 
overcome  Supreme  Court  cases,  then  you  would  be  for  the  16th 
amendment.  The  17th  amendment  gave  Congress  the  power  to 
enact  an  income  tax.  There  was  not  any  confusion  about  that. 

If  you  wanted  to  give  all  persons,  especially  the  black  community 
after  the  Civil  War,  additional  rights,  the  same  rights  and  privi- 
leges, then  you  would  support  the  Civil  War  Amendments,  the  13th 
and  14th  and  15th  Amendments. 

So  there  is  something  very,  very  curious  about  this  amendment. 
It  does  not  do  what  it  says  it  is  going  to  do.  The  balanced  budget 
amendment  does  not  necessarily  lead  to  a  balanced  budget.  I  think 
it  leads  away  from  it. 

Weil,  if  you  look  at  State  constitutions  and  State  statutes,  you 
will  find  the  requirement  for  a  balanced  budget,  but  if  you  keep 
looking,  you  will  find  other  things.  You  will  find  State  statutes  and 
State  constitutions  authorized  indebtedness.  You  usually  put  a  dol- 
lar cap,  that  States  may  borrow  up  to  a  certain  amount,  and  States 
borrow  up  to  that  amount. 

We  find  that  when  that  limit  on  indebtedness  is  not  sufficient, 
they  do  not  stop  there,  they  begin  to  do  other  things.  They  will  say, 
"Well,  that  limit  on  our  indebtedness  must  refer  to  guaranteed 
loans  backed  by  the  full  faith  and  credit  of  the  State." 

So  what  happens  if  we  were  to  borrow  money  that  is  not  guaran- 
teed, nonguaranteed  loans,  and  that  opens  another  door  to  provide 
relief  to  States  that  want  to  borrow  much  more  than  their  constitu- 
tion would  permit,  and  nonguaranteed  loans  are  a  very  fast-grow- 
ing sector  of  State  borrowing. 
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There  are  many  other  things  that  are  done  at  the  State  level.  We 
do  not  know  as  much  as  we  should.  We  do  know  that  States  do  not 
balance  their  budgets.  They  cannot  live  with  a  simple  statement 
that  is  in  this  constitutional  amendment  where  outlays  may  never 
exceed  receipts. 

States  cannot  live  with  such  a  restriction.  They  recognize  that. 
The  courts  recognize  it  at  the  State  level,  and  the  courts  have  given 
relief  many,  many  times  to  States  on  their  need  to  borrow.  Even 
Stan  Collender  talked  about  our  experience  with  the  Gramm-Rud- 
man  Act. 

Certainly  we  know  what  happened  from  1985  on  where  we  would 
set  very  specific  targets  that  the  deficit  would  have  to  be  zero  by 
fiscal  1991.  We  could  not  do  that,  so  we  moved  it  up  to  fiscal  1993. 
We  had  very  specific  targets  to  get  to  a  deficit  of  zero,  and,  in  fact, 
what  it  led  to  were  a  lot  of  accounting  gimmicks  that  we  discovered 
at  the  Federal  level. 

So  we  have  a  whole  reservoir  of  practices  that  we  can  call  on, 
and  we  can  look  to  the  States,  and  we  can  look  to  municipalities, 
and  we  can  look  to  the  Federal  Government,  and  if  that  is  not 
enough,  I  am  sure  we  will  be  able  to  figure  out  many  other  things 
that  will  make  it  easy  to  spend  as  we  need  to  at  the  Federal  level, 
despite  the  amendment  for  a  balanced  budget. 

Now,  I  am  concerned  also  not  just  about  the  balance  in  the  budg- 
et but  the  balance  in  our  political  institutions.  I  am  not  sure  how 
the  average  citizen  responds  to  someone  talking  about  damage  to 
political  institutions,  or  damage  to  separation  of  power. 

That  might  seem  like  an  abstraction,  but  I  think  anyone  familiar 
with  history  in  this  country  knows  that  individual  rights  and  lib- 
erties and  freedoms  depend  to  a  large  extent  on  how  we  structure 
government.  The  separation  of  powers  is  a  key  component.  How  do 
we  structure  government  so  that  one  branch  does  not  abuse  power 
and  threaten  individual  rights? 

The  framers  developed  this  concept.  It  has  been  a  key  concept  for 
us  on  protecting  the  individual  at  home.  I  do  not  think  there  is  any 
doubt  that  if  this  amendment  were  passed  by  Congress  and  passed 
by  the  States,  that  it  would  work  a  fundamental  rearrangement  of 
powers.  I  think  Congress  definitely  would  lose  powers.  It  would 
lose  power  to  the  President.  It  would  lose  power  to  the  courts. 

You  know  yourself  from  your  history  here  how  often  Presidents 
will  be  told  that  they  have  impoundment  powers  not  to  spend 
money,  or  that  they  will  have  an  inherent  item  veto.  I  think  the 
availability  of  a  balanced  budget  amendment  would  now  give  them 
a  constitutional  argument  that  if  it  looks  as  though  the  budget  is 
not  going  to  be  balanced,  they  can  use  the  amendment  to  unilater- 
ally impound  money  for  item  veto  programs,  or  move  money  from 
one  year  to  the  next,  all  for  the  sake  of  balancing  the  budget. 

This  is  not  anything  we  have  to  imagine.  This  is  what  governors 
do,  and  States.  They  certainly  have  very  large  powers  unilaterally 
to  take  action.  The  impoundment  issue  or  item  veto  issue  is  not 
just  a  matter  of  economy  or  efficiency,  otherwise  citizens  would 
think  it  is  a  good  idea. 

We  all  know  that  when  those  powers  are  used,  they  are  used  in 
a  discriminatory  fashion,  that  they  are  used  to  protect  executive 
spending  programs  and  go  after  legislative  priorities,  whatever  you 
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and  your  colleagues,  through  your  hearings  and  floor  debate,  de- 
cided to  add  to  the  budget  will  get  zeroed  out  when  it  goes  back 
for  enactment  and  implementation. 

That  is  the  way  the  process  works,  and  that  is  why  there  has  al- 
ways been  opposition  in  Congress  to  give  that  power  of  the  purse 
to  the  President,  but  the  amendment  would  encourage  that.  I  think 
it  would  invite  it  and  Presidents  would  use  it.  It  would  also  shift 
power  to  the  courts. 

My  statement  has  some  examples  of  what  State  judges  get  in- 
volved in — extremely  difficult  issues,  highly  technical,  esoteric.  One 
example  is  from  Wisconsin,  where  they  wanted  to  build  a  school. 
They  did  not  have  any  room  left  either  in  the  budget  or  the  indebt- 
edness limit  in  the  State,  and  so  they  worked  out  a  leasing  ar- 
rangement. 

The  leasing  arrangement  said  that  the  States  could  bail  out  at 
any  time,  and  that  one  clause  in  the  leasing  arrangement  was 
enough  for  the  Supreme  Court  of  Wisconsin  to  say,  "Since  you  can 
bail  out  at  any  time,  that  there  is  no  indebtedness."  Well,  that  is 
a  little  game  that  can  be  played.  There  are  many  others  I  brought 
with  me. 

Even  from  last  year,  there  is  a  case  from  Maryland  where  the 
Governor  had  statutory  authority  to  impound  25  percent  of  a  pro- 
gram. In  fact,  the  Governor  eliminated  an  entire  program,  medical 
assistance.  State  only.  Indigents  went  to  court  to  object,  and  he 
was  upheld  on  that.  That  is  the  kind  of  issue  that  gets  into  court. 

These  are  real  issues.  People  will  be  injured,  and  they  will  seek 
relief  in  the  court. 

Another  one  last  year  from  Florida.  Their  unions  went  through 
the  collective  bargaining  procedure  and  got  a  raise  from  the  legisla- 
ture. Then,  as  the  budget  process  went  on  and  it  looked  as  though 
they  might  have  problems  with  the  balanced  budget  requirement, 
the  States  rescinded  the  pay  raise.  That  got  into  court,  and  the 
court  had  to  look  in  the  issue.  Was  that  an  impairment  of  contract 
under  the  State  constitution? 

Many  of  these  issues  that  are  dealt  with  in  the  State  level  are 
ripe  for  Federal  action.  I  will  just  give  you  one  other  example  that 
relates  to  our  entitlement  programs  here  at  the  Federal  level. 
There  was  a  case  at  the  State  level.  Can  a  legislature  as  a  means 
of  balancing  the  budget  pass  fiscal  emergency  legislation  that  sus- 
pends funding  of  public  employees  retirement  plans? 

There  the  court  held  that  no,  but  you  can  imagine,  in  our  system 
with  the  type  of  entitlement  programs  that  we  have,  what  Presi- 
dents could  do  in  trying  to  cut  back,  and/or  Congress  in  cutting 
back,  and  how  many  people  would  have  standing  to  sue  to  get  relief 
from  the  courts,  so  let  me  end  by  saying  that  the  Federal  deficit 
can  be  dealt  with  provided  it  remains  in  the  open  and  is  not  dis- 
guised by  some  of  the  techniques  used  at  the  State  level. 

PREPARED  STATEMENT 

We  are  now  confronting  a  deficit  of  known  size,  honestly  dis- 
played, a  balanced  budget  amendment,  and  the  way  it  seems  like 
to  operate  would  push  the  deficit  underground  paper  it  over,  and 
hide  it  from  public  view.  That  would  be  a  costly  and  certainly  unin- 
tended step  backward,  not  forward. 
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Thank  you. 

[The  statement  follows:] 

Statement  of  Louis  Fisher 

Mr.  Chairman,  thank  you  for  inviting  me  to  testify  on  the  balanced  budget 
amendment.  These  hearings  are  important  because  the  public  needs  to  understand 
that  the  amendment  raises  a  number  of  difficult  constitutional  and  institutional  is- 
sues. Those  issues  are  often  extremely  subtle  and  not  easily  compressed  into  conven- 
ient soundbites  for  public  consumption. 

We  all  know  that  federal  deficits  are  excessive.  There  is  little  dispute  that  they 
need  to  be  reduced.  Because  of  the  frustration  with  past  statutory  efforts  to  control 
the  deficit,  many  Members  of  Congress  now  support  a  constitutional  amendment  to 
force  that  result.  My  testimony  focuses  on  the  unintended  consequences  that  can  be 
expected  by  adopting  such  an  amendment. 

For  reasons  set  forth  in  my  testimony,  the  balanced  budget  amendment  may  mis- 
lead the  public.  Three  points  suggest  that  it  rests  on  slippery  ground.  First,  because 
of  misconceptions,  the  amendment  would  most  likely  backfire  and  lead  us  away 
from  a  balanced  budget.  It  could  make  matters  worse,  not  better.  We  should  not  add 
an  amendment  to  the  U.S.  Constitution  unless  we  know  what  we  are  doing.  Second, 
it  is  argued  that  the  states  balance  their  budgets  and  so  should  the  national  govern- 
ment. Anyone  who  examines  the  state  experience  knows  that  states  do  not  balance 
their  budgets  as  that  term  is  used  for  the  national  government.  Third,  the  balanced 
budget  amendment  carries  a  risk  for  our  political  institutions.  It  would  weaken  Con- 
gress (both  in  terms  of  power  and  prestige),  increase  presidential  power  and  control, 
and  involve  federal  courts  inappropriately  in  fiscal  and  budgetary  decisions. 

I.  CONCEPTUAL  CONFUSION 

Public  understanding  of  the  balanced  budget  amendment  is  complicated  by  a  curi- 
ous fact:  Support  for  a  balanced  budget  amendment  may  not  be  support  for  a  bal- 
anced budget.  There  is  no  necessary  connection  between  the  vehicle  of  the  amend- 
ment and  the  announced  goeil.  One  doesn't  automatically  produce  the  other.  Mem- 
bers of  Congress  who  oppose  the  balanced  budget  amendment  may,  in  their  individ- 
ual actions,  strongly  favor  a  balanced  budget.  These  paradoxes  are  largely  lost  in 
public  debate. 

This  conceptual  confusion  did  not  complicate  earlier  constitutional  amendments. 
If  you  favored  a  federal  income  tax  you  supported  the  Sixteenth  Amendment.  Very 
straightforward.  Those  who  wanted  to  grant  rights  to  the  black  community  after  the 
Civil  War  endorsed  the  Thirteenth,  Fourteenth,  and  Fifteenth  Amendments.  The  ob- 
jective was  clear  and  so  were  the  votes. 

Not  so  with  the  balanced  budget  amendment.  The  amendment  may  well  be  at 
cross-purposes  with  the  stated  objective.  Members  of  Congress  who  are  fighting 
against  tne  amendment  may  conclude,  on  very  good  grounds,  that  its  adoption 
would  make  it  more  difficult  to  bring  spending  in  line  wiwi  revenues. 

Citizens  must  find  such  statements  baffling  and  self-contradictory.  These  hearings 
can  help  educate  the  public  on  the  risks  of  a  balanced  budget  amendment.  More 
than  any  constitutional  amendment  offered  in  the  past,  what  you  see  may  not  be 
what  you  get.  For  the  following  reasons,  adoption  of  a  balanced  budget  amendment 
is  likely  to  be  a  serious  step  away  from  balancing  the  budget. 

II.  FOLLOW  THE  STATES? 

In  reporting  the  balanced  budget  amendment  last  year,  the  Senate  Committee  on 
the  Juoiciary  stated  that  "continued  deficit  spending  by  the  states  has  been  a  rar- 
ity." The  constitutional  constraints  of  bedanced  budget  amendments  "have  proven  to 
be  workable  in  the  states  and  have  not  inhibited  their  ability  to  perform  tneir  most 
widely  accepted  fiinctions."  S.  Kept.  No.  103-163,  103d  Cong.,  1st  Sess.  6  (1993). 

States  find  the  constraint  of  a  balanced  budget  requirement  "workable"  because 
they  define  their  budget  very  differently  than  the  federal  government  and  individual 
households.  States  do  not,  in  fact,  live  within  their  means.  They  run  debts.  When 
people  tell  me  that  states  balance  their  budgets,  I  ask  them,  if  that  is  so,  why  states 
issue  bonds.  If  their  budgets  are  balanced,  why  do  they  have  to  borrow?  In  an  article 
I  published  in  1992  (attached  to  this  statement),  I  describe  the  state  experience  as 
one  not  of  balanced  budgets  but  of  indebtedness. 

If  states  really  spent  only  as  much  as  receipts  would  allow,  there  would  be  no 
need  in  state  constitutions  for  limits  on  indebtedness.  Yet  that  is  what  you  find:  dol- 
lar limits  on  how  much  states  can  borrow.  When  states  cannot  live  within  the  limits 
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on  indebtedness,  some  interpret  the  restriction  as  a  limit  only  on  guaranteed  debt 
(backed  by  the  full  faith  and  credit  of  the  state).  Such  an  interpretation  allows  them 
to  turn  to  nonguaranteed  bonds  to  avoid  debt  limitations.  Full  faith  and  credit  debt, 
which  used  to  account  for  almost  all  state  and  local  long-term  debt,  has  now  de- 
clined to  about  30  percent  of  the  total. 

In  short,  it  is  misleading  to  say  that  states  balance  their  budgets.  They  balance 
one  budget:  the  operating  (or  general)  budget.  Much  of  the  indebtedness  and  borrow- 
ing shows  up  in  their  second  budget:  the  capital  budget. 

A  requirement  that  the  federal  government  "balance  its  budget"  would  invite  the 
creation  of  a  second  budget,  just  like  the  states.  Many  economists,  conservative  and 
liberal,  favor  the  creation  of  a  capital  budget  on  theoretical  grounds.  But  in  a  politi- 
cal world,  the  result  could  well  be  a  capital  budget  that  contains  $300  billion  or  so, 
whatever  the  federal  deficit  is,  followed  by  an  announcement  that  the  national  gov- 
ernment has  balanced  its  budget  (the  operating  budget).  By  obscuring  the  deficit  in 
this  fashion,  we  would  blunt  the  pressure  to  reduce  the  deficit.  Mere  changes  in  ac- 
counting would  encourage  Congress  and  the  President  to  relax  their  efforts  to  con- 
trol federal  deficits. 

Various  studies  estimate  that  the  size  of  the  state  budget  that  is  actually  bal- 
anced ranges  from  47  percent  to  66  percent  of  the  total  Dudget.i  State  balanced 
budget  requirements  typically  exclude  money  spent  on  highway  construction/mainte- 
nance, school  construction,  pension  benefits,  and  capital  activities. 

Importantly,  the  meaning  of  "debt"  is  a  matter  of  definition,  as  explained  in  last 
year's  report  by  the  Senate  Committee  on  the  Judiciary.  The  pending  constitutional 
amendment,  S.J.  Res.  41,  requires  an  extraordinary  m^ority  to  increase  the  public 
debt.  Section  2  provides  that  the  limit  "on  the  debt  of  the  United  States  held  by 
the  public"  shall  not  be  increased  unless  three-fifths  of  the  whole  number  of  each 
House  shall  provide  by  law  for  such  an  increase  by  a  roUcall  vote.  What  is  the  "debt 
of  the  United  States  held  by  the  public?"  Page  9  of  the  Senate  Judiciary  report  re- 
fers to  a  definition  advanced  by  the  General  Accounting  Office.  Debt  held  by  the 
public  is  that  part  of  the  gross  federal  debt  held  "outside  the  Federal  Government," 
including  any  federal  debt  held  by  individuals,  corporations,  state  or  local  govern- 
ments, the  Federal  Reserve  System,  and  foreign  governments  and  central  banks. 
Not  included  in  the  definition  is  the  debt  held  by  government  trust  funds,  revolving 
funds,  and  special  funds. 

Thus,  a  key  control  on  the  level  of  federal  debt  depends  on  a  definition  of  debt 
that  can  vary  over  the  years.  Page  5  of  the  report  by  Senate  Judiciary  states:  "An 
amendment  to  the  Constitution  forces  the  Government  to  live  within  its  means."  It 
does  not  have  that  effect  in  the  states.  There  is  no  reason  to  think  it  will  have  that 
effect  at  the  federal  level. 

We  know  from  our  experience  with  the  Gramm-Rudman-Hollings  Acts  that  a  re- 
quirement to  balance  the  budget  by  a  particular  year  does  not  ensure  that  result. 
Part  of  the  criticism  of  the  GRH  legislation  was  that  it  stimulated  a  variety  of  ways 
to  circumvent  the  restrictions.  Creative  efforts  to  circumvent  the  balanced  budget 
amendment  can  be  expected.  The  states  have  discovered  a  number  of  devices.  The 
Federal  Government  can  use  those  and  invent  others.  Instead  of  eliminating  the  def- 
icit, it  may  well  be  disguised.  That  is  one  lesson  we  can  draw  from  the  states. 

III.  RISKS  TO  POLITICAL  INSTITUTIONS 

Page  8  of  the  Senate  Judiciary  report  notes  that  the  balanced  budget  amendment 
does  not  require  "any  alteration  in  the  balance  of  powers  between  the  legislative  and 
executive  branches,  but  merely  imposes  an  additional  responsibility  upon  each,  to 
be  fulfilled  through  the  exercise  of  existing  authorities."  The  proposed  amendment 
"is  not  intended  to  grant  the  President  additional  formal  authority  or  power  over 
budget  legislation  or  spending"  (page  9).  Section  6,  which  requires  Congress  to  "en- 
force and  implement"  the  amendment  by  appropriate  legislation,  was  included  to 
preclude  "any  interpretation  of  the  amendment  that  woiud  result  in  a  shift  in  the 
balance  of  powers  among  the  branches  of  government"  (page  11). 

Notwithstanding  those  assurances,  the  experiences  at  the  federal  and  state  level 
indicate  a  substantial  impact  on  the  balance  of  power  among  the  three  branches. 
We  can  expect  less  power  for  Congress  and  more  power  for  the  President  and  the 
federal  courts. 

At  the  state  level,  governors  use  balanced-budget  requirements  to  justify  greater 
power  over  spending.  They  invoke  item-veto  authority,  impound  funds,  and  shift  ex- 

f)enditures  into  the  next  fiscal  year.  Section  1  of  S.J.  Res.  41  provides  that  total  out- 
ays  for  any  fiscal  year  shall  not  exceed  total  receipts  for  that  year.  If  outlays  exceed 


1  General  Accounting  Office,  Budget  Issues:  State  Balanced  Budget  Practices  55  (1985). 
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estimates  and  receipts  decline  because  of  unexpected  developments,  the  President 
could  argue  on  constitutional  grounds  that  it  is  necessary  to  impound  funds  and 
take  other  actions  (unilaterally)  to  meet  the  dictates  of  the  balanced  budget  amend- 
ment. 

Under  these  conditions  the  power  of  the  purse,  vested  in  Congress  by  considered 
choice  of  the  framers,  will  drift  to  the  President.  As  Presidents  explore  these  new- 
found powers,  parties  will  go  to  the  federal  courts  to  seek  definitions  of  executive 
power.  The  attached  article  describes  a  number  of  cases  at  the  state  level  precisely 
of  this  character. 

The  President's  power  to  impound  resulted  in  heavy  litigation  in  the  early  1970s. 
About  eighty  cases  were  decided,  generally  against  the  broad  interpretation  of  presi- 
dential power  advanced  by  the  Nixon  administration.  In  those  cases  the  administra- 
tion had  to  rely  (unsuccessfully)  on  implied  and  inherent  powers.  Almost  all  of  the 
judgments  went  against  the  Executive.  Armed  with  the  balanced  budget  amend- 
ment, however.  Presidents  could  claim  a  constitutional  basis  for  impoundment.  The 
crucial  task  assigned  to  Congress  by  the  Constitution — deciding  budget  priorities — 
would  shift  through  this  process  to  the  President  and  the  executive  agencies. 

In  addition  to  the  federal  courts  refereeing  these  challenges  to  presidential  power, 
they  will  be  asked  to  rule  on  a  variety  of  issues  relating  to  the  definition  of  budget 
terms  and  concepts.  The  attached  article  gives  details  on  a  number  of  these  dis- 
putes. Federal  courts  will  be  asked  to  monitor  spending,  taxing,  and  indebtedness 
actions  to  see  that  they  conform  to  the  balanced  budget  requirement.  If  state  actions 
are  a  guide,  judges  will  not  be  shy  about  tackling  budgetary  and  fiscal  questions, 
no  matter  how  complex.  As  my  article  indicates,  the  nature  of  these  questions  can 
be  extraordinarily  sensitive,  delicate,  and  technical.  Nevertheless,  judges  decide 
them.  For  example: 

If  a  school  district  executes  a  lease  purchase  agreement  to  finance  the 
construction  of  a  new  high  school,  and  the  agreement  gives  the  school  dis- 
trict the  right  to  terminate  the  lease  agreement  and  escape  future  obliga- 
tions, is  that  an  indebtedness  covered  by  the  balanced  budget  requirement? 
(No) 

If  the  legislature  gives  broad  discretionary  authority  to  an  executive  com- 
mission to  make  budget  cuts  necessary  to  balance  the  budget,  and  the  com- 
mission proceeds  to  totally  eliminate  legislatively  established  programs,  is 
the  delegation  of  authority  unconstitutional?  (Yes) 

If  a  Board  of  Education  closes  schools  to  maintain  a  balanced  budget  and 
thereby  breaches  a  collective  bargaining  agreement,  is  the  Board's  action 
legal?  (Yes) 

Can  a  legislature,  as  a  means  of  balancing  the  budget,  pass  fiscal-emer- 
gency legislation  that  suspends  funding  of  public  employees'  retirement 
plans?  (No) 

With  presidential  and  judicial  power  increasing.  Congress  is  the  inescapable  loser. 
Congress  could  also  lose  in  a  second  sense.  The  spending  cuts  and  tax  increases  nec- 
essary to  genuinely  balance  the  budget  will  not  be  less  painful  or  less  politically  in- 
jurious under  a  constitutional  amendment  than  under  the  Gramm-Rudman  Acts.  If 
Congress  fares  no  better  than  the  states,  popular  judgment  could  be  harsh.  Having 
promised  the  nation  that  a  balanced  budget  amendment  will  produce  a  balanced 
budget.  Congress  would  have  to  concede  that  the  "balance"  was  achieved  only  be- 
cause of  a  series  of  sophisticated  accounting  innovations,  bookkeeping  contrivances, 
and  new  borrowing  authorities.  Congress  would  have  advertised  its  inability  to  com- 
ply with  constitutional  commands,  a  command  it  personally  fashioned  and  sent  to 
the  states  for  approval.  Such  a  result  would  only  deepen  public  cynicism  and  dis- 
respect for  the  national  legislature.  Large  deficits  in  the  annual  budget  threaten  our 
nation.  So  do  deficits  of  trust  in  our  governmental  institutions. 

The  deficit  can  be  dealt  with,  provided  it  remains  in  the  open  and  is  not  disguised 
by  some  of  the  techniques  used  at  the  state  level.  We  are  now  confronting  a  deficit 
of  known  size,  honestly  displayed.  A  balanced  budget  amendment — in  the  way  that 
it  seems  likely  to  operate — would  push  the  deficit  underground,  paper  it  over,  and 
hide  it  from  public  view.  That  would  be  a  costly  and  certainly  unintended  step  back- 
ward, not  forward. 

The  Effects  of  a  Balanced  Budget  Amendment  on  Political  Institutions 

By  Louts  Fisher 

Much  of  the  analysis  of  the  proposed  balanced  budget  amendment  has  con- 
centrated on  economic  issues:  specifically,  its  effect  on  fiscal  pohcy,  economic  growth, 
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inflation  and  interest  rates.  Because  it  will  affect  other  issues  as  well,  it  is  nec- 
essary to  analyze  the  amendment's  impact  on  our  political  institutions  on  and  the 
distribution  of  power  among  the  three  branches. 

The  amendment  is  likely  to  have  three  institutional  effects.  First,  it  would  in- 
crease presidential  power  by  giving  the  President  impoundment  and  item-veto  pow- 
ers, exercised  either  as  inherent  authorities  or  as  delegated  by  statute  to  the  Presi- 
dent. Second,  it  would  shift  a  number  of  fiscal  and  budgetary  decisions  to  federal 
judges,  a  step  filled  with  hazards  for  all  three  branches.  Third,  it  would  weaken 
Congress  not  only  by  these  shifts  of  power  to  the  other  two  branches,  but  by  further 
erosion  in  public  confidence  of  Congress'  ability  to  balance  the  budget.  Citizens 
would  discover  the  clear  lesson  from  the  states'  experiences  with  similar  amend- 
ments: A  balanced  budget  amendment  does  not,  in  fact,  eliminate  indebtedness. 

Despite  popular  support  for  the  amendment,  the  likely  net  effect  of  this  amend- 
ment would  be  some  possible  reduction  in  the  size  of  budget  deficits  at  the  cost  of 
undermining  congressional  prerogatives  and  responsibility.  The  particular  power  at 
stake  here — the  power  of  the  purse-has  long  been  a  central  pillar  of  congressional 
power.  To  weaken  the  legislative  branch  is  to  jeopardize  representative  government 
and  the  commitment  we  have  to  democracy.  We  need  to  protect  our  economy,  but 
we  must  also  preserve  the  health  and  balance  of  our  political  institutions. 

I.  THE  STATE  EXPERIENCE:  INDEBTEDNESS 

Before  turning  to  the  constitutional  effects  at  the  federal  level,  it  is  necessary  to 
have  at  least  a  rudimentary  understanding  of  the  experience  of  state  governments 
with  similar  provisions.  Advocates  of  the  amendment  have  been  misled  into  think- 
ing that  a  balanced  budget  amendment  would  require  the  Federal  Government  to 
do  what  is  already  being  done  by  the  states.  For  example.  President  Reagan  claimed 
in  1984  that  the  balanced  budget  amendment  could  force  the  Federal  Government 
to  do  what  so  many  States  and  municipalities  and  all  average  Americans  are  forced 
to  do — to  live  within  its  means  and  stop  mortgaging  our  children's  future."  i 

The  facts,  however,  paint  a  different  picture.  Most  states  and  average  Americans 
do  not  live  within  their  means.  They  borrow,  and  to  that  extent  "mortgage  their 
children's  future."  If  states  spent  only  what  they  took  in  as  revenues,  there  would 
be  no  need  for  the  limits  on  indebtedness  found  in  state  constitutions.  A  General 
Accounting  Office  report  in  1985  pointed  out  that  in  some  states  the  percentage  of 
funds  covered  by  balanced  budget  requirements  is  as  low  as  forty-six  percent.  Major 
activities  not  covered  by  state  balanced  budget  requirements  include  highway  con- 
struction/maintenance, pension  benefits  and  capital  activities.2  The  size  of  the  state 
budget  that  is  actually  balanced  ranges  from  forty-seven  percent  to  sixty-six  percent 
of  the  total  budget.^ 
In  1984  the  Senate  Judiciary  Committee  noted  the  following  in  a  report: 

In  contrast  to  past  Federal  fiscal  policies,  continued  deficit  spending  by  the 
States  has  been  a  rarity  .  .  .  the  ability  of  the  States  to  operate  within  their 
constitutional  constraints  has  been  instructive.  Such  constraints  have  proven  to 
be  workable  and  have  not  inhibited  significantly  the  ability  of  State  govern- 
ments to  perform  their  most  widely  accepted  functions.-* 
States  have  not  been  inhibited  in  performing  their  functions  for  this  simple  rea- 
son: They  do  not,  in  fact,  balance  their  budgets. 5  They  balance  their  operating  (or 
general)  budgets,  not  their  capital  budgets."  Over  the  years  they  have  devised  a 
number  of  techniques  for  running  large  debts.  If  states  actually  balanced  their  budg- 
ets we  would  never  hear  about  state  and  local  bonds,  nor  would  states  face  peren- 
nial worries  about  bond  ratings. 

The  truer  picture  is  this:  Side-by-side  with  state  balanced  budget  requirements, 
the  total  state-local  debt  continues  to  climb. ■?  Justice  Abrahamson  of  the  Wisconsin 
Supreme  Court  captured  this  paradox  nicely:  "The  history  of  the  Wisconsin  constitu- 
tional provisions  concerning  municipal  debt  manifests  both  an  abhorrence  of  public 
debt  and  a  willingness  to  increase  the  debt  limit,  particularly  for  school  purposes."  8 


1  Remarks  at  the  Annual  Convention  of  the  American  Legion  in  Salt  Lake  City,  Utah,  Pub. 
Papers  1228  (Sep.  4,  1984). 

2  General  Accounting  Oflfice,  Budget  Issues:  State  Balanced  Budget  Practices  31  (1985)  [here- 
inafter GAO]. 

3Id.  at55. 

4S.Rep.  No.  628,  98th  Cong.,  2d  Sess.  71  (1984). 
5  GAO,  supra  note  2,  at  2,  31. 

6Id.  at33,  43.  ^^.      ,  ^  ^ 

7  Advisory  Commission  on  Intergovernmental  Relations,  2  Significant  Features  of  Fiscal  Fed- 
eralism: Revenues  and  Expenditures  85  (1991). 
sDieck  v.  Unified  School  Dist.  of  Antigo,  477  N.W.2d  613,  617-18  (Wis.  1991). 
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There  is  no  reason  to  believe  that  the  national  government  is  immune  from  these 
political  forces.  Requirements  for  a  balanced  budget  will  make  room  for  indebted- 
ness, one  way  or  another.  We  should  not  deceive  the  public  into  thinking  that  a  bal- 
anced budget  at  the  federal  level  will  end  federal  borrowing. 

Most  of  the  borrowing  by  state  and  local  governments  goes  for  capital  expendi- 
tures for  roads,  education,  sewerage,  housing  and  urban  renewal.  States  impose  lim- 
itations on  the  authority  of  state  legislatures  and  local  governments  to  borrow,  but 
these  limits  have  been  circumvented  by  the  creation  of  special  districts  and  authori- 
ties that  have  borrowing  authority.^  These  circumventions  fragment  state  govern- 
ment and  weaken  accountability  to  citizens.  Since  the  limits  usually  apply  only  to 
"full  faith  and  credit  debt"  secured  by  the  general  revenues  of  the  government, 
states  turn  increasingly  to  nonguaranteed  bonds  to  avoid  debt  limitations.  Full  faith 
and  credit  debt,  which  used  to  account  for  almost  all  of  state  and  local  long-term 
debt,  has  now  declined  to  about  30.0  percent  of  the  total,  lo  From  1981  to  1984, 
nonguaranteed  debt  in  the  states  for  long-term  borrowing  increased  by  57.4  percent 
while  full  faith  and  credit  debt  rose  only  9.1  percent." 

Thus,  state  budgeting  has  evolved  through  three  main  stages.  States  adopted  bal- 
anced budget  requirements,  either  by  constitution  or  by  statute,  only  to  discover 
that  they  could  not  function  with  such  tight  fiscal  constraints.  To  provide  flexibility, 
states  next  authorized  some  indebtedness  and  attempted  to  place  limits  on  the 
amounts  that  they  and  municipalities  could  borrow.  Even  that  flexibility  proved  to 
be  too  restrictive.  The  third  step  was  to  interpret  those  limitations  as  applying  only 
to  guaranteed  bonds,  opening  up  the  possibility  of  large  amounts  of  borrowing 
through  non-guaranteed  bonds. 

II.  INCREASES  IN  PRESIDENTIAL  POWER 

The  requirement  of  a  balanced  budget  is  likely  to  increase  presidential  powers 
over  the  budget.  At  the  state  level,  governors  use  balanced-budget  requirements  to 
justify  greater  power  over  spending — by  invoking  item-veto  authority,  impounding 
funds,  or  shifting  expenditures  into  the  next  fiscal  year.  With  a  balanced  budget  re- 
quirement for  the  national  government,  pressure  would  mount  to  extend  those  pow- 
ers to  the  President. 

That  would  be  ironic.  Congress  enacted  the  Budget  Act  of  1974  partly  to  curb 
presidential  impoundment  powers,  resolving  a  serious  executive-legislative  conflict 
that  had  erupted  during  the  Nixon  years.  12  A  balanced  budget  amendment  would 
reopen  the  door  to  widespread  impoundment,  revive  struggles  between  Congress 
and  the  President,  and  delegate  much  of  Congress'  power  of  the  purse  and  control 
over  budget  priorities  to  the  President.  The  one  job  tiiat  Congress  does  well — decid- 
ing budget  priorities — will  shift  in  large  measure  to  the  President  and  the  executive 
agencies. 

A  balanced  budget  amendment  may  even  transfer  to  the  President  some  of  Con- 
gress' constitutional  power  to  impose  taxes.  Many  of  the  proposed  balanced  budget 
amendments  require  Congress  and  the  President  to  agree  on  an  estimate  of  total 
receipts  by  enacting  a  law  devoted  to  that  subject.  Suppose  that  the  President  in- 
sists that  the  Federal  Government  be  limited  to  no  more  than  a  trillion  dollars  in 
revenues  and  Congress  wants  $1.2  trillion  to  cover  existing  programs.  If  Congress 
submits  the  higher  figure,  the  President  will  presumably  veto  it.  Congress  can  then 
prevail  only  if  two  thirds  of  the  members  of  each  House  vote  to  override  the  veto. 
As  a  result,  the  President  can  win  this  face-off"  by  maintaining  support  fi-om  one 
third  plus  one  in  a  single  House,  putting  the  President  in  the  driver's  seat  on  issues 
of  taxation.  While  the  legislative  process  works  like  that  on  any  bill,  the  balanced 
budget  amendment,  by  contrast,  would  require  a  confrontation  every  year  on  a  gen- 
eral revenue  number.  Congress  would  be  at  a  political  disadvantage.  Either  it  would 
go  on  record  as  wanting  hugher  taxes  than  the  President  or  it  would  have  to  bear 
the  burden  of  cutting  social  programs.  A  balanced  budget  amendment  would  allow 
the  President  to  escape  both  chores. 

A  confrontation  every  year  over  a  macro  revenue  bill  would  provide  an  open  op- 
portunity to  chum  the  tax  code  once  a  year.  Businesses  cannot  make  investment 
decisions  with  confidence  in  such  an  uncertain  tax  environment. 


9 See,  e.g.,  Dwyer  v.  Omaha-Douglas  Public  Bldg.  Comm'n,  195  N.W.2d  236  (Neb.  1972). 
10  J.  Ridiard  Aronson  &  John  L.  Hilley,  Financing  State  and  Local  Governments  177-79 
(1986). 

iiGAO,  supra  note  2,  at  42-43. 

12  Louis  Fisher,  Presidential  Spending  Power,  175-201  (1975). 
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Presidential  power  would  be  further  enhanced  by  amendments  that  do  not  require 
the  President  to  submit  a  balanced  budget. i3  If  the  President  submitted  a  budget 
with  a  deficit  of  $400  billion,  the  entire  burden  of  raising  taxes  and  cutting  pro- 
grams would  fall  on  Congress. 

A  final  factor  that  could  increase  presidential  power  is  the  provision  that  permits 
the  balanced  budget  reqviirement  to  be  waived  for  any  fiscal  year  "in  which  a  dec- 
laration of  war  is  in  effect."  i*  Although  Congress  has  the  power  to  declare  war,  the 
decision  on  how  long  a  declaration  of  war  stays  "in  effect"  is  largely  in  the  hands 
of  the  President.  It  is  the  President  who  decides  when  war  actually  ceases.  i5 

A  Item  Veto  Power 

The  experience  of  the  states  has  shown  that  the  requirement  for  a  balanced  budg- 
et increases  executive  power.  In  a  message  to  the  Pennsylvania  legislature  in  1983, 
Governor  Dick  Thornburgh  responded  to  a  general  appropriations  bill  with  this 
warning:  "Since  the  Constitution  requires  that  I  enact  a  balanced  budget,  I  am  re- 
quired by  law  to  reduce  the  expenditures  contained  in  this  bill."  He  proceeded  to 
reduce  a  number  of  appropriations,  including  those  supporting  the  operations  of  the 
General  Assembly.  ^^ 

A  year  later,  a  New  Jersey  court  explained  that  the  governor's  item  veto  "serves 
the  governmental  need  to  have  a  balanced  budget  in  place  at  the  start  of  the  fiscal 
year."  i^  A  Missouri  court  recently  noted  that  the  "line  item  veto  is  a  powerful  budg- 
et balancing  tool."  is  The  Louisiana  constitution  empowers  the  governor  to  veto  "line 
items  or  use  means  provided  in  the  bill  so  that  the  total  appropriations  for  the  year 
shaJl  not  exceed  anticipated  revenues  for  that  year."  i9 

Thus,  even  if  the  amendment  itself  does  not  grant  the  President  line-item  veto 
power,  courts  may  grant  him  that  authority  as  an  appropriate  means  of  meeting  the 
constitutional  requirement. 

B.  Impoundment 

Governors  also  maintain  a  balanced  budget  by  impounding  funds.  If  it  appears 
difficult  to  balance  the  budget  in  the  course  of  the  fiscal  year,  governors  withhold 
funds.  In  1978,  a  Massachusetts  court  agreed  that  the  governor  had  the  constitu- 
tional power  to  spend  less  than  the  full  amount  appropriated  (whether  by  impound- 
ment, allotment,  or  other  means)  provided  that  the  objectives  of  the  underlying  leg- 
islation were  achieved.20  The  Court  of  Appeals  of  Louisiana  for  the  First  Circuit 
upheld  a  state  law  (designed  to  help  balance  the  budget)  which  authorized  the  gov- 
ernor to  withhold  funds  and  to  transfer  dedicated  highway  and  flood  funds  to  the 
state  general  fund. 21 

Sometimes,  however,  state  courts  restrict  impoundment  by  the  governor.  In  1980, 
the  Court  of  Appeals  of  New  York  ruled  that  the  governor  had  no  authority  to  im- 
pound appropriations  even  if  the  purpose  was  to  achieve  a  balanced  budget.  22  There 
are  two  interesting  facts  about  this  case.  First,  it  involved  only  mandated  appropria- 
tions. If  the  appropriations  had  been  discretionary,  presumably  the  governor  could 
have  impounded  some  of  the  funds.  Second,  the  court  reasoned  that  the  governor 
had  no  authority  to  impound  funds  to  maintain  a  balanced  budget  because  the  only 
obligation  of  the  governor  was  to  present  a  balanced  budget.  Thus,  it  would  be  of 
no  constitutional  concern  to  the  governor  if  the  budget  became  unbalanced  during 
the  subsequent  fiscal  year.23  New  York  is  not  alone:  Some  state  constitutions  merely 
require  that  the  governor  present  a  balanced  budget  or  that  the  legislature  pass  a 
balanced  budget.  If  a  deficit  appears  at  the  end  of  the  year,  there  is  no  constitu- 
tional violation. 

Some  states  have  limited  governors'  impoundment  prerogatives.  In  1990,  for  ex- 
ample, the  Supreme  Court  of  Massachusetts,  Suffolk,  held  that  the  governor  lacked 
autnority  to  withhold  local  school  aid  funds.  Although  a  statute  had  given  the  gov- 


13  See,  e.g.,  H.R.  J.  Res.  25,  102d  Cong.,  1st  Sess.  (1991);  H.R.J.  Res.  26,  102d  Cong.,  1st  Sess. 
(1991). 

i4See,  e.g.,  H.R.J.  Res.  290,  102d  Cong.,  1st  Sess.  (1991). 

15  Louis  Fisher,  President  and  Congress  190-93,  317  (1972). 

16  Message  to  the  Senate  of  the  Commonwealth  of  Pennsylvania  Regarding  Senate  Bill  No. 
527  (July  11,  1983). 

i7Karcher  v.  Kean,  479  A.2d  403,  416  (N.J.  1984). 

18  State  ex  rel.  Sikeston  R-VI  School  Dist.  v.  Ashcroft,  828  S.W.2d  372,  375  (Mo.  1992)  (en 
banc). 

19 La.  Const.,  art.  IV,  § 5(G)(2). 

20  Opinion  of  the  Justices  to  the  Senate,  376  N.E.2d  1217  (Mass.  1978). 

2iBruneau  v.  Edwards,  517  So.2d  818  (La.  Ct.  App.  1987). 

22  County  of  Oneida  v.  Berle,  404  N.E.2d  133  (N.Y.  1980). 

23  Id  at  136. 
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emor  authority  to  reduce  allotments  and  amounts  available  to  agencies,  the  court 
ruled  that  local  school  aid  funds  were  not  subject  to  this  allotment  process. 24 

Some  state  constitutions  do  give  the  governor  explicit  authority  to  withhold  funds 
to  maintain  a  balanced  budget.  In  1945,  Missouri  rewrote  its  constitution  to  provide 
for  the  following:  "The  governor  may  control  the  rate  at  which  any  appropriation 
is  expended  dunng  the  period  of  the  appropriation  hy  allotment  or  other  means,  and 
may  reduce  the  expenditures  of  the  state  or  any  01  its  agencies  below  their  appro- 
priations whenever  the  actual  revenues  are  less  than  the  revenue  estimates  upon 
which  the  appropriations  were  based. "25  A  Rhode  Island  statute  authorizes  the  gov- 
ernor to  impound  funds  for  the  purpose  of  maintaining  a  balanced  budget. 26 

The  Michigan  constitution  authorizes  the  governor,  with  the  approval  of  the 
House  and  Senate  appropriations  committees,  to  reduce  expenditures  whenever  it 
appears  that  actual  revenues  for  a  fiscal  year  will  fall  below  the  revenue  estimates 
on  which  appropriations  for  that  period  were  based.27  The  Supreme  Court  of  Michi- 
gan interpreted  that  provision  to  allow  the  governor,  for  purposes  of  balancing  the 
budget,  to  withhold  revenue-sharing  payments  from  local  units  of  government.  The 
distribution  of  tax  revenues  was  treated  as  an  "expenditure."  28 

A  balanced  budget  amendment  to  the  U.S.  Constitution  would  not  necessarily  cre- 
ate impoundment  or  line-item  veto  authority  for  the  President.  Nonetheless,  the  re- 
quirement for  a  balanced  budget  would  put  increased  pressure  on  Congress  to  dele- 
gate such  authority  to  the  President  by  statute.  When  the  Senate  Judiciary  Commit- 
tee reported  a  balanced  budget  amendment  in  1984,  it  explained  that  it  was  not  the 
intent  of  the  amendment  "to  establish  any  new  authority  in  the  President,  absent 
Congressional  action,  or  to  imply  any  reordering  of  the  separation  of  powers  balance 
between  these  branches  of  the  national  government."  29  Here  is  the  committee's  ca- 
veat, however:  "This  provision  .  .  .  does  not  invest  in  the  President  any  new  author- 
ity to  impound  appropriated  funds;  Congress,  however,  may  choose  to  amend  exist- 
ing impoundment  statutes  (consistent  with  the  Constitution)  and  establish  greater 
authority  in  the  President  to  carry  out  his  section  1  obligations  by  impounding 
funds."  30 

III.  INVOLVEMENT  OF  FEDERAL  COURTS 

A  balanced  budget  amendment  will  transfer  a  number  of  sensitive  fiscal  decisions 
to  federal  judges.  The  courts  will  monitor  a  variety  of  spending,  taxing,  and  indebt- 
edness actions  to  see  that  they  conform  to  the  balanced  budget.  That  is  the  lesson 
learned  from  the  states.  Judges  are  not  shy  about  deciding  budgetary  and  fiscal 
questions. 

In  1984,  the  Senate  Judiciary  Committee  rejected  this  scenario,  concluding  that 
it  was  unlikely  that  federal  courts  would  become  very  involved  in  policing  the  bal- 
anced budget  amendment:  "[T]raditional  judicial  and  constitutional  conceptions  of 
justiciability,  and  standing,  as  well  as  the  idea  of  what  constitutes  a  political  ques- 
tion best  reserved  to  non-judicial  branches  of  the  government,  suffice  to  ensure  that 
the  courts  will  not  involve  themselves,  as  a  normal  matter,  in  reviewing  the  oper- 
ations of  the  budget  process."  3i 

Under  some  circumstances,  state  Judges  are  no  doubt  reluctant  to  decide  balanced 
budget  issues.  In  1985,  the  Senate  Judiciary  Committee  said  that  an  appellate  court 
in  New  York  "refused  to  review  legislative  enactments  for  conformity  with  the  con- 
stitutional balanced  budget  mandate."  32  Indeed,  the  Court  of  Appeals  of  New  York 
made  this  comment: 

Assuming  it  were  feasible  to  convert  a  courtroom  into  a  super-auditing 
office  to  receive  and  criticize  the  budget  estimates  of  a  State  with  an  $11 
billion  budget,  the  idea  is  not  only  a  practical  monstrosity  but  would  dupli- 
cate exactly  what  the  legislature  and  the  Governor  do  together,  in  harmony 
or  in  conflict,  most  often  in  conflict,  for  several  months  of  each  year.33 

This  decision  does  not  mean  that  state  judges  avoid  all  issues  of  a  balanced  budg- 
et. The  issue  in  the  New  York  case  was  a  narrow  one,  restricted  to  the  charge  that 


24  Town  of  Brookline  v.  Governor,  553  N.E.2d  1277  (Mass.  1990). 

25  Mo.  Const,  of  1945.  art.  FV,  §27  (retained  in  ciurent  constitution). 

26  R.I.  Gen.  Laws  §35-3-16  (1990). 

27  Mich.  Const.,  art  V,  §20. 

28  Mich.  Ass'n  of  Counties  v.  Dept.  of  Management,  345  N.W.2d  584,  590  (Mich.  1984). 

29  S. Rep.  No.  628,  supra  note  4,  at  65. 

30  Id.  at  65-66. 

31  Id.  at  67. 

32S.  Rep.  No.  162,  99th  Cong.,  1st  Sess.  71  (1985). 
33  Wein  V.  Carey,  362  N.E.2d  587,  591  (N.Y.  1977). 
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budget  estimates  had  been  manipulated  by  the  poUtical  branches  to  conceal  budget 
deficits.  The  judges  refused  to  step  in  with  their  own  independent  projections  of  rev- 
enues and  expenditures.  It  was  that  part  of  the  budget  process  that  the  judges 
called  a  "practical  monstrosity"  and  an  impermissible  duplication  of  legislative  and 
executive  efforts.  A  state  court  may  also  refuse  to  give  an  opinion  on  a  balanced 
budget  issue  that  has  become  moot  and  no  longer  presents  a  live  controversy.  3-* 

On  other  balanced  budget  issues,  the  state  courts  do  not  hesitate  to  function  as 
full  participants.  In  a  1987  case,  the  Court  of  Appeal  for  the  First  Circuit  of  Louisi- 
ana dismissed  the  notion  that  budget  issues  were  improper  for  the  courts  to  decide: 

Defendants  contend  there  exist  no  justiciable  issues  in  this  case  because 
the  courts  should  not  "step  in  and  substitute  their  judgment  for  that  of  the 
legislative  and  executive  branches"  in  the  budget  process.  We  disagree.  The 
determination  of  whether  the  Legislature  has  acted  within,  rather  than  out- 
side, its  constitutional  authority  must  rest  with  the  judicial  branch  of  gov- 
ernment. 3^ 

In  1977,  the  Court  of  Appeals  of  New  York  accepted  and  decided  a  case  in  which 
the  State  Legislature,  meeting  in  extraordinary  session,  passed  an  emergency  stat- 
ute to  extricate  New  York  City  fi-om  a  fiscal  crisis.  The  Legislature  appropriated 
$250  million  to  the  City  and  $500  million  to  the  Municipal  Assistance  Corporation 
(MAC)  of  the  City,  to  be  funded  by  short-term  State  borrowing  in  the  form  of  reve- 
nue or  tax  anticipation  notes.  The  legal  issue  was  whether  that  constituted  a  gift 
or  loan  of  the  credit  of  the  State  to  public  corporations,  in  violation  of  state  constitu- 
tional requirements,  including  a  balanced  budget.  Despite  the  financial  and  budg- 
etary complexities  of  the  case,  the  court  ansuyzed  the  constitutional  issues  and 
upheld  the  legislative  action.as 

In  1986,  the  Supreme  Court  of  Georgia  reviewed  for  consistency  with  the  state 
constitution  a  financing  arrangement  which  fixes  an  upper  Umit  of  debt  that  may 
be  incurred  by  any  county  or  municipality  and  requires  the  consent  of  a  majority 
of  qualified  voters  for  the  inciuring  of  any  new  debt.  The  financing  arrangement, 
involving  a  lease  by  Atlanta  to  a  development  authority,  was  not  submitted  to  the 
voters.  Altihough  the  issue  of  state  indebtedness  was  highly  technical,  the  court  de- 
cided the  case.37 

More  recently,  the  Supreme  Court  of  Wisconsin  accepted  a  case  that  involved  the 
state's  constitutional  restriction  on  indebtedness.  A  school  district  had  executed  a 
lease  purchase  agreement  to  finance  the  construction  of  a  new  high  school.  The 
agreement  gave  the  school  district  the  right  to  terminate  the  lease  agreement  and 
escape  a  legal  obligation  for  unpaid  rentals.  Similar  to  the  Georgia  case,  the  plain- 
tiffs argued  that  the  lease  purchase  agreement  was  expressly  desigjied  to  create  in- 
debtedness without  giving  the  electors  of  the  district  an  opportunity  to  vote.  Over 
the  previous  twenty  years,  the  electorate  had  rejected  eight  referenda  for  the  issu- 
ance of  general  obligation  bonds  to  fund  school  construction.  Because  the  school  dis- 
trict had  the  right  to  terminate  the  lease  agreement  and  escape  future  obligations, 
the  court  held  that  the  arrangement  did  not  constitute  an  indebtedness  covered  by 
the  state  constitution.38 

In  1991,  the  Supreme  Court  of  Florida  decided  a  case  involving  a  statute  passed 
by  the  State  Legislature,  giving  broad  discretionary  authority  to  an  executive  com- 
mission to  make  budget  cuts  necessary  to  balance  the  budget.  Some  of  the  commis- 
sion reductions  totally  eliminated  legislatively  established  programs.  The  court 
found  this  statutory  provision  to  be  an  unconstitutional  delegation  of  legislative 
power  to  the  executive  branch.39 

Under  the  proposed  constitutional  amendment,  outlays  may  bump  up  against  pro- 
jected revenues  before  the  year  is  out.  Presumably  programs  would  have  to  be  cut 
back  to  maintain  a  balanced  budget.  The  intended  oeneficiaries  of  these  programs 
could  go  to  court  to  litigate  their  claims.  There  has  been  substantial  activity  on  this 
front  in  state  courts.  A  few  exarnples  will  indicate  the  range  of  possible  lawsuits. 

In  1981,  the  Supreme  Court  of  Illinois  received  a  case  in  which  a  teachers'  union 
claimed  that  the  Board  of  Education  of  Chicago  had  breached  a  collective  bargaining 
agreement  by  closing  schools  one  day  before  the  date  provided  by  the  ofiBcial  school 


^*  Bishop  V.  Governor  of  Maryland,  380  A.2d  220  (Md.  1977)  (Court  would  not  exercise  its 
power  ana  give  an  opinion,  notwithstanding  mootness,  cursing  out  of  the  fact  that  federal  and 
state  legislation  upon  which  estimated  revenues  depended,  had  been  enacted  and  the  fiscal  year 
had  expired. 

36Bruneau  v.  Edwards,  517  So.2d  818,  824  (La.  Ct.  App.  1987). 

seWein  v.  State,  347  N.E.2d  586  (N.Y.  1976). 

87  Nations  v.  Downtown  Development  Authority,  345  S.E.2d  581  (Ga.  1986). 

38Dieck  V.  Unified  School  Dist.  of  Antigo,  477  N.W.2d  613  (Wis.  1991). 

39  Chiles  V.  Children  A,  B,  C,  D,  E,  and  F,  589  So.2d  260  (Fla.  1991). 
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calendar.  The  Board  had  acted  to  maintain  a  balanced  budget  required  by  state  law. 
The  court  upheld  the  Board's  action  as  legal  "in  light  of  a  nuge  accumulated  deficit 
and  a  reduction  in  anticipated  revenue  ft"om  both  State  aid  and  local  property  taxes 
(reductions  which  were  not  contemplated  at  the  time  the  collective  bargaining  agree- 
ment was  executed)  .  .  ."^o  Similar  clashes  between  balanced  budget  requirements 
and  collective  bargaining  agreements  have  been  litigated  in  other  cases. ^i 

Another  possible  source  of  litigation  involves  the  constitutional  prohibition  against 
impairment  of  contracts.  In  1983,  an  appellate  court  in  California  heard  a  case 
brought  by  members  of  a  public  employees'  retirement  system.  They  challenged  the 
validity  01  certain  provisions  of  fiscal-emergency  legislation  that  suspended  periodic 
state  funding  of  public  employees'  retirement  plans  in  order  to  balance  the  budget. 
The  court  held  that  the  legislation  violated  the  prohibition  in  the  State  and  Federal 
Constitutions  against  impairment  of  contracts. "^^ 

This  case  obviously  raises  sensitive  issues  of  cutting  entitlements  and  vested 
rights.  The  failure  of  governors  and  state  legislatures  to  fund  retirement  systems 
properly  has  been  declared  by  state  courts  a  violation  of  state  law,  trustees'  fidu- 
ciary duties  and  the  Constitution  (impairment  of  contracts).43  The  diversion  of 
earned  pension  trust  fund  contributions  to  the  state's  general  revenue  fund 
"amounts  to  little  more  than  an  end-run  around  the  constitutional  requirement  for 
a  balanced  budget.  .  .  .44 

IV.  THE  POWER  AND  PRESTIGE  OF  CONGRESS 

Given  the  experience  at  the  state  level,  a  balanced  budget  amendment  will  not 
eliminate  borrowing  by  the  Federal  Government.  Congress  could  not  actually  deliver 
on  its  promise  to  the  nation. 

Initially  the  public  might  praise  Congress  for  taking  decisive  action  against  defi- 
cits. Citizens  might  conclude  that  Congress  saw  a  problem  and  fixed  it.  But  if  defi- 
cits are  harmful  to  the  nation,  as  the  amendment  implies,  the  country  is  apt  to  won- 
der why  Congress  does  not  act  immediately  through  the  regular  political  process. 
Why  does  Congress  pass  a  constitutional  amendment  to  do  what  it  apparently 
knows  should  be  done  now? 

In  resolving  economic  issues.  Congress  rarely  seeks  a  constitutional  amendment. 
It  passed  the  Sixteenth  Amendment  in  1913  for  an  income  tax,  but  this  was  done 
to  overcome  the  Supreme  Court's  decision  in  Poltock  v.  Farmers'  Loan  and  Trust 
Co. 45  It  later  passed  a  constitutional  amendment  (never  ratified)  to  give  it  authority 
to  regulate  child  labor,  but  that  was  provoked  by  the  Court's  decisions  in  Hammer 
V.  Dagenhart*^  and  Bailey  v.  Drexel  Furniture  CoA'^  striking  down  child-labor  legis- 
lation. 

Those  precedents  have  no  application  to  a  balanced  budget.  No  Court  decisions 
or  judicial  doctrines  interfere  with  congressional  action.  The  Constitution  flashes  an 
unambiguous  green  light  for  a  balanced  budget. 

For  economic  crises  where  no  judicial  hurdles  exist,  Congress  and  the  President 
use  the  regular  statutory  process.  In  the  midst  of  the  Great  Depression,  for  example. 
Congress  and  the  President  did  not  seek  a  constitutional  amendment  before  ad- 
dressing economic  recovery.  The  two  branches  responded  with  statutory  and  admin- 
istrative remedies. 

If  Congress  and  the  President  know  that  deficits  are  damaging  the  country,  why 
not  act  now?  Why  spend  years  getting  two  thirds  of  each  House  and  three  fourths 
of  the  states  to  ratify  a  constitutional  amendment?  Part  of  the  reason  is  that  it  is 
easier  to  vote  for  a  general  amendment  calling  for  a  balanced  budget  than  on  the 
concrete  actions  needed  to  accomplish  a  balanced  budget.  Members  of  Congress  need 
to  make  specific  cuts  in  specific  programs,  specific  increases  in  specific  taxes,  and 
enact  specific  controls  on  specific  entitlements. 

It  is  agreed  that  Congress  and  the  President  need  a  "political  cover"  before  they 
can  confront  deficits  by  raising  taxes  and  restricting  popular  programs.  But  if  the 
two  branches  are  deadlocked  because  no  public  consensus  exists  for  reducing  the 


40 Board  of  Educ.  v.  Chicago  Teachers  Union  Local  No.  1,  430  N.E.2d  1111.  1116  (111.  1981). 

*iSee,  e.g.,  Pennsylvania  Social  Services  Union  No.  668  v.  Commonwealth,  530  A.2d  962  (Pa. 
Commw.  1987);  Board  of  Educ.  v.  Crete-Monee  Educ.  Ass'n,  497  N.E.2d  1348  (111.  1986);  South 
Bend  Community  Sch.  v.  Nat'l  Educ.  Ass'n,  444  N.E.2d  348  (Ind.  1983);  Philadelphia  Fed'n,  Etc. 
V.  Thomas,  6A2d  1228  (Pa.  Commw.  1981). 

"zValdes  v.  Cory,  189  Cal.  Rptr.  212  (Cal.  Ct.  App.  1983). 

43Dadisman  v,  Mocre,  384  S.E.2d  816  (W.  Va.  1988). 

44  Id.  at  829;  see  also  Note,  Public  Employee  Pensions  In  Times  of  Fiscal  Distress,  90  Harv. 
L.  Rev.  992(1977). 

45 157  U.S.  429(1895). 

46  247  U.S.  251  (1918). 

47  259  U.S.  20  (1922). 
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deficit,  there  is  no  reason  to  expect  compliance  with  a  constitutional  amendment. 
All  the  tricks  for  escaping  deficit  targets  embodied  in  statutory  remedies,  such  as 
Gramm-Rudman,  could  be  dwarfed  by  new  heights  of  accounting  ingenuity.  The 
same  political  forces  producing  deficits  today  will  produce  deficits  tomorrow,  with 
or  wilJiout  an  amendment,  until  constituents  are  told  bluntly  by  political  leaders 
that  they  must  pay  for  government  services  they  receive. 

It  is  claimed  that  a  constitutional  amendment  would  be  an  effective  club  for  driv- 
ing members  of  Congress  toward  a  balanced  budget.  We  have  tried  clubs  and  sanc- 
tions in  the  past  with  little  effect  (such  as  the  stalled  fear  of  sequestration  in 
Gramm-Rudman).  If  citizens  want  benefits  without  being  taxed  for  them,  Congress 
will  find  ways  to  disguise  the  deficit.  Instead  of  dealing  with  a  deficit  of  known  size, 
honestly  displayed,  the  incentive  will  be  to  paper  it  over,  push  it  underground,  and 
shove  it  to  the  future. 

The  proposed  amendments  are  designed  to  guard  against  evasive  maneuvers.  Sec- 
tion Six  of  H.J.  Res.  290  (102d  Cong.)  provides  that  total  outlays  "shall  include  all 
outlays  of  the  United  States  Government  except  for  those  for  repayment  of  debt 
principal."  That  should  be  efiective  in  curing  the  issue  of  on-budget  and  off-budget 
agencies.  The  outlays  of  any  U.S.  agency,  whether  on  or  off  the  budget,  would  be 
counted.  But  what  of  instrumentalities  that  are  not  part  of  the  "United  States  Gov- 
ernment?" For  example,  government-sponsored  enterprises  (GSEs)  are  privately- 
owned,  federally-chartered  financial  institutions  that  are  not  agencies  of  the  United 
States,  even  though  they  serve  as  instrumentalities  to  accomplish  a  congressional 
purpose  and  their  obligations  and  mortgage-backed  securities  are  implicitly  guaran- 
teed by  the  Federal  Government.  GSEs  include  the  Federal  National  Mortgage  Asso- 
ciation ("Fannie  Mae"),  the  Federal  Home  Loan  Mortgage  Association  ('Treddie 
Mac"),  the  Student  Loan  Marketing  Association  ("Sallie  Mae"),  Federal  Home  Loan 
Banks,  the  Federal  Agricultural  Mortgage  Association  ("Farmer  Mac"),  and  Farm 
Credit  System  institutions.^s  Other  institutions  could  be  created  to  escape  the  con- 
stitutional amendment. 

Passing  a  constitutional  amendment  marks  a  serious  commitment,  a  solemn 
promise.  By  passing  a  balanced  budget  amendment,  members  of  Congress  will  sig- 
nal to  constituents  a  determination  to  grapple  with  deficits.  If  in  fact  the  level  of 
the  national  debt  continues  to  climb  through  the  use  of  bookkeeping  contrivances 
and  new  borrowing  agencies,  the  reputation  of  Congress  will  further  plummet.  Hav- 
ing failed  to  comply  with  statutory  mandates  in  Gramm-Rudman  and  other  laws, 
Congress  will  now  advertise  that  it  has  no  greater  respect  for  constitutional  com- 
mands. This  result  would  only  deepen  public  cynicism  and  disrespect  of  the  national 
legislature.  Large  deficits  in  the  annual  budget  threaten  our  nation.  So  do  deficits 
of  trust  in  our  governmental  institutions. 

Would  public  scorn  be  visited  to  the  same  degree  on  the  President?  Probably  not. 
Presidents  are  held  responsible  for  bad  economic  times,  but  apparently  not  for  defi- 
cits. At  least,  that  is  the  record  of  the  past  decade.  It  is  too  easy  for  a  President 
to  tell  the  country,  "Only  Congress  can  appropriate  funds.  Only  Congress  can  raise 
revenue.  The  deficit  is  their  fault."  The  cUsgrace  of  continued  deficits  in  the  face  of 
a  balanced  budget  amendment  would  fall  disproportionately  on  Congress. 

V.  THE  NEED  FOR  PRESIDENTIAL  LEADERSHIP 

The  massive  deficits  plaguing  us  today  can  be  reduced  without  changing  the  Con- 
stitution, but  only  if  the  President  plays  a  responsible  part  in  the  budget  process. 
Presidents  Reagan  and  Bush  repeatedly  advocated  a  balanced  budget  but  never  sent 
one  to  Congress,  which  it  was  totally  within  their  power  to  do.  By  submitting  budg- 
ets with  deficits  in  the  range  of  $200  billion  to  $4()0  billion,  they  made  it  politically 
impossible  for  Congress  to  bring  the  budgets  into  balance.  Spending  cuts  alone  could 
not  have  produced  a  balance,  and  Presidents  Reagan  and  Bush  threatened  to  veto 
any  legislation  that  included  a  tax  increase.  They  in  fact  signed  several  tax  increase 
bills,  but  in  the  face  of  these  political  threats  Congress  could  manage  only  slight 
control  over  deficits. 

The  pattern  of  recent  decades  is  clear.  What  we  get  in  budget  aggregates  (total 
outlays,  total  revenues,  and  deficit)  is  essentially  what  the  President  submits  in  his 
budget.  Congress  is  effective  in  adjusting  the  President's  budget  priorities,  cutting 
funds  in  some  programs  and  adding  them  to  others.  The  decentralized,  representa- 


48 Thomas  H.  Stanton,  A  State  of  Risk:  Will  Government-Sponsored  Enterprises  Be  the  Next 
Financial  Crisis?  (1991);  Ronald  C.  Moe  &  Thomas  H.  Stanton,  Government-Sponsored  Enter- 
prises as  Federal  Instrumentalities:  Reconciling  Private  Management  with  Public  Accountabil- 
ity, 49  Pub.  Admin.  Rev.  521  (1989). 
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tive  nature  of  Congress  facilitates  these  adjustments.  Congress  does  little,  however, 
in  changing  budget  aggregates.  For  that,  presidential  leadership  is  essential. 

The  President  needs  to  educate  the  public  on  the  dangers  of  long-term  deficits  and 
submit  budgets  to  Congress  that  are  more  in  balance.  He  is  ideally  situated  to  do 
that,  given  the  unity  of  his  ofBce  and  his  access  to  the  media.  Congress  cannot  do 
the  job  by  itself  In  my  judgment,  the  lack  of  presidential  leadership  has  been  the 
single  largest  contributor  to  quadrupling  the  deficit  since  1980.49  With  presidential 
leadership  we  can  solve  the  deficit  problem.  Without  it,  we  are  likely  to  embark  on 
one  more  round  of  deceiving  the  public  and  delaying  constructive  action. 

Chairman  Byrd.  Mr.  Omstein. 

STATEMENT  OF  NORMAN  ORNSTEIN,  AMERICAN  ENTERPRISE  INSTI- 
TUTE 

Mr.  Ornstein.  Thank  you,  Mr.  Chairman.  Let  me  start  with  just 
one  broader  statement.  This  amendment  that  we  are  considering  in 
this  hearing,  and  that  is  likely  to  be  considered  shortly  in  the  Con- 
gress itself,  it  seems  to  me  is  a  manifestation,  the  most  serious  one, 
of  a  kind  of  virus  that  has  been  going  around  in  the  House  and  the 
Senate,  the  major  s3rmptom  of  which  is  an  uncontrollable  desire  to 
rewrite  the  Constitution. 

We  have  amendments  all  over  the  place  now  that  have  been  pro- 
posed and  pushed,  including  an  amendment  for  a  line  item  veto  for 
the  President,  an  amendment  now  that  one  of  your  colleagues  is 
taking  around  the  country  to  try  and  build  support  for  which  would 
basically  block  any  retroactive  taxes.  We  have  the  amendments  of 
various  of  them  for  term  limits  for  Congress,  and  we  have  others. 

It  is  a  troublesome  phenomenon,  and  what  I  find  particularly  dis- 
couraging is  that  the  major  proponents  of  constitutional  change 
seem  to  be  those  who  consider  themselves  conservatives,  people 
who  I  would  think  would  have  a  particular  reverence  for  the  Con- 
stitution and  recognize  that  you  do  not  change  it  lightly,  and  you 
do  not  change  it  because  of  a  policy  movement  or  even  a  political 
set  of  considerations  at  any  given  moment  in  time,  that  what  might 
be  there  for  a  year,  or  5  years,  or  10  years,  or  even  30  years,  does 
not  last  forever,  and  ultimately  you  pay  a  price  for  that. 

The  reality,  of  course,  is  that  there  is  no  more  serious  business 
in  American  governance  than  amending  the  Constitution.  It  is  done 
rarely.  It  is  done  only  under  the  most  serious  of  circumstances, 
after  careful  consideration  of  the  consequences.  At  least  it  should 
be  done  under  the  most  serious  of  circumstances,  including,  of 
course,  the  unintended  ones,  and  we  have  to  remember  that  once 
it  is  done,  it  is  excruciatingly  difficult  to  undo,  and  a  point  that  I 
think  needs  to  be  made  very  much  with  regard  to  this  particular 
amendment. 

Traditionally,  when  we  have  amended  the  Constitution  we  have 
done  it  for  one  of  two  purposes:  to  refine  or  expand  the  rights,  pri- 
marily voting  rights  but  others  as  well,  of  individuals  or  groups, 
and  alter  the  structure,  powers,  or  rules  of  succession  of  the 
branches  of  governance  and  of  their  officeholders. 

We  basically  have  only  two  amendments  in  the  history  of  the 
Constitution  that  have  dealt  with  issues  of  substantive  public  pol- 
icy, namely  the  18th  amendment,  which  Stan  Collender  referred  to 


■*9  Louis  Fisher,  Federal  Budget  Doldrums:  The  Vacuum  In  Presidential  Leadership,  50  Pub. 
Admin.  Rev.  693  (1990). 
Source:  Journal  of  Law  &  Politics,  Vol.  K,  No.  1  (Fall  1992). 
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earlier,  ratified  in  1919,  and  the  21st  amendment,  ratified  in  1933, 
prohibition  and  its  repeal. 

Like  Stan,  I  believe  that  this  proposed  constitutional  amend- 
ment, the  one  that  we  are  considering  today,  Mr.  Chairman,  is  the 
contemporary  equivalent  of  prohibition  in  more  ways  than  one.  It 
departs  sharply  from  our  tradition  in  constitutional  amendments. 
It  considers  neither  rights  nor  directly  governmental  structures. 

The  fact  is  that  whether  or  not  the  Federal  Grovemment  balances 
its  budget  is  a  policy  decision.  No  contemporary  economics  textbook 
would  suggest  that  it  is  wise  policy  to  balance  a  budget  every  year. 
There  are  many  circumstances  going  well  beyond  declared  wars  or 
deep  depressions  when  the  appropriate  policy  choice  would  be  to 
implement  an  unbalanced  budget. 

Earlier  today,  the  former  Chairman  of  the  Federal  Reserve 
Board,  Paul  Volcker,  testifying  at  another  hearing,  went  through  a 
whole  range  of  possible  sets  of  economic  conditions  which  would 
call  for  appropriately  a  budget  that  was  not  in  balance,  and  we 
could  come  up  with  our  own. 

The  framers  appropriately  believed  that  policy  decisions  were  the 
purview  of  the  institutions  to  which  they  gave  policymaking  power. 
They  specified  policy  powers  for  the  legislative,  executive,  and  judi- 
cial branches  of  the  Constitution. 

They  did  not  specify  policy  outcomes,  and  we  have  avoided  doing 
so  throughout  most  of  our  history,  with  the  one  exception  which  we 
later  repealed.  It  would  be  wrong,  in  my  judgment,  to  do  so  now — 
out  of  character,  out  of  tradition,  out  of  whack  for  our  constitu- 
tional system,  and  far  from  the  intentions  of  the  framers. 

Now,  I  think  if  we  saw  this  proposed  amendment  enacted,  there 
are  two  clear,  disastrous  scenarios.  It  would  work,  or  it  would  not 
work.  If  it  would  work,  it  might  well  be  that  we  could  achieve  a 
desirable  goal  by  1998  or  1999  or  2001,  or  by  whatever  year  of  a 
balanced  budget  at  that  particular  point  in  time. 

But  because  in  the  process  of  working  it  would  build  into  the  sys- 
tem a  mindlessly  rigid  fiscal  policy  over  some  period  of  time,  we 
would  find  that  it  would  plunge  us  into  economic  pain  and  perhaps 
chaos  that  we  would  not  intend  but  that  the  amendment  would 
force  upon  us,  or,  too,  the  amendment  would  not  work,  which,  of 
course,  and  for  many  of  the  reasons  that  my  colleagues  have  sug- 
gested, would  lead  to  another  surge  in  public  cynicism  about  gov- 
ernment, but  even  worse,  eroding  confidence,  not  just  in  the  insti- 
tutions and  the  people  who  occupy  them,  but  in  the  basic  governing 
document,  the  Constitution. 

Now  you  have  had  compelling  testimony,  beginning  with  a  vari- 
ety of  figures  from  the  current  administration  and  some  from  pre- 
vious administrations,  about  the  disastrous  consequences  of  moving 
rapidly  now  to  a  balanced  budget,  and  I  do  not  think  it  is  necessary 
to  spend  time  going  through  what  would  actually  be  required.  It  is 
no  coincidence,  as  you  have  noted  in  your  colloquies  with  some  of 
your  colleagues,  that  many  of  those  who  support  this  amendment 
assiduously  avoid  mentioning  the  specifics  of  what  would  be  re- 
quired. 

Let  us  face  it.  We  are  talking  about  either  very  significant  cuts 
in  areas  of  spending  or,  as  Senator  Simon  sometimes  suggests 
when  he  is  pushed  by  many  of  his  colleagues  who  are  behind  pro- 
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grams  that  he  himself  has  supported  over  the  years,  there  is  an  al- 
ternative which  is  increasing  taxes,  increasing  or  enhancing  reve- 
nues instead  of  cutting  spending. 

Of  course,  one  of  the  problems  with  implementing  an  amendment 
of  this  sort  is  that  every  supporter  of  the  amendment  has  his  or 
her  own  strongly  felt  priorities  or  ideas  about  how  you  should  go 
about  it.  And,  of  course,  the  vast  bulk  of  the  cosponsors  of  this 
amendment,  led,  say,  by  Senators  Hatch  and  Gramm,  have  explic- 
itly disavowed  any  part  of  an  alternative  that  would  include  an  in- 
crease in  taxes,  insisting  that  tax  increases  are  no  part  of  the  solu- 
tion that  would  lead  to  a  balanced  budget.  Of  course,  knowing  that 
tax  increases  at  any  time  are  difficult  under  the  best  of  cir- 
cumstances, and  recognizing  that  effectively  under  the  amendment 
three-fifths  support  in  both  Houses  of  Congress  would  be  required 
to  make  something  like  that  happen,  the  chances  are  close  to  nil 
that  that  would  be  a  part  of  this  particular  process. 

So,  frankly,  I  think  it  is  clear  if  you  look  at  the  consequences 
that  would  occur  if  we  did  this  solely  by  focusing  on  areas  of  the 
budget,  whether  it  be  directly  the  mandatory  programs,  the  so- 
called  entitlements  which  start  with  Social  Security,  Medicare, 
Medicaid,  and  veterans'  benefits,  or  turn  to  the  discretionary  com- 
ponent of  the  budget,  which  is  only  one-third  of  the  budget  now, 
already  subject  to  a  so-called  hard  freeze  with  no  increase  whatso- 
ever even  for  inflation,  roughly  one-half  of  which  is  defense — ^you 
talked  about  the  kinds  of  draconian  cuts  necessary  in  defense  and 
those  discretionary  domestic  programs — that  it  is  extremely  un- 
likely that  the  three-fifths  support  necessary  to  be  mustered  to 
make  those  things  happen  would  occur. 

And  it  is  clear,  to  me  at  least,  that  the  major  lure  of  the  amend- 
ment for  many  of  those  who  support  it  is  the  symbolic  one,  the 
chance  to  cast  a  vote  for  fiscal  discipline  without  any  real  discipline 
required,  to  have  a  thick  slice  of  balanced-budget  cake  and  eat  it 
too.  The  reality  I  think  is  far  more  likely,  that  as  Stan  Collender 
suggested,  the  balanced  budget  amendment  would  not  under  most 
circumstances  lead  to  a  balanced  budget. 

Congress,  not  because  of  congressional  desires  but  reflecting  the 
viewpoints  of  voters,  would  find  ways  to  get  around  it,  the  most 
clever  of  which  Stan  Collender  has  put  out  there,  but,  of  course,  we 
know  that  there  are  a  myriad  of  them.  And  I  think  in  the  end  we 
would  find  the  effect  of  the  amendment  being  ironically  counter- 
productive. A  lot  of  the  energy  we  now  spend  trjdng  to  find  ways 
to  bring  discipline  into  the  budget  would  be  converted  into  spend- 
ing time  finding  ways  to  get  around  the  amendment. 

Unfortunately,  the  untoward  consequences  of  this  amendment  do 
not  stop  here.  As  Lou  Fisher  has  suggested  and  others  of  your  wit- 
nesses, including  particularly  some  of  the  distinguished  legal  schol- 
ars and  jurists,  the  amendment  would  have  insidious  consequences 
for  the  constitutional  roles  of  each  of  the  branches  of  government. 

I  found  it  particularly  telling  to  have  Robert  Bork  and  Charles 
Fried,  both  former  Solicitors  General  of  the  United  States,  both  ex- 
tremely familiar  with  the  role  of  the  courts,  both  staunchly  con- 
servative, note  how  much  they  feared  the  inevitable  increase  in  ju- 
dicial power;  the  degree  to  which  the  amendment  would  drag  the 
judicial  branch  into  fiscal  policy,  requiring  it  to  adjudicate  the  defi- 
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nitions  of  budget  authority,  budget  outlays,  off-budget  items,  and 
other  areas  including  some  of  the  ones  that  Lou  Fisher  has  just 
mentioned,  roles  that  it  is  singularly  unsuited  to  do  and  roles 
which  we  would  find  it  anathema  to  have  performed  by  unelected 
judges. 

Even  worse,  in  my  view,  would  be  the  affect  on  the  balance  be- 
tween Congress  and  the  President.  I  believe  that — I  would  go  even 
a  little  bit  further  than  Lou  Fisher  did  in  his  testimony,  that,  in 
effect,  Presidents  would  turn  to  this  amendment  as  evidence  of 
their  higher  authority  in  denying  any  of  the  restrictions  on  im- 
poundment that  are  present  in  the  budget  and  impoundment  con- 
trol age.  They  would  argue  that  statutory  sanctions  are  superseded 
by  the  constitutional  authority,  and  certainly  would  do  it  in  other 
ways  as  well. 

But  most  distressing,  in  my  view,  would  be  the  impact  on  Con- 
gress that  would  come  from  the  supermajority  provision  in  the 
amendment.  Now,  it  is  true  that  supermajorities  are  not  banned 
under  our  constitutional  system.  They  are  required  in  the  constitu- 
tional amendment  process  itself  and,  of  course,  are  deeply  rooted 
in  the  Senate  through  the  treaty  power  and  the  tradition,  at  least, 
of  unlimited  debate  and  the  use  of  the  filibuster. 

But  I  believe  the  application  of  supermajorities  should  be  used 
sparingly  and  carefully.  It  is  extremely  easy  to  abuse  them  by  al- 
lowing a  minority,  whether  a  partisan  minority,  an  ideological  mi- 
nority, a  regional  minority  or  others,  to,  in  effect,  blackmail  Con- 
gress and  the  President  by  holding  back  support  for  a  necessary  or 
mandatory  action  like  a  budget  in  order  to  gain  concessions  in  an- 
other area. 

The  fact  is  whenever  we  have  mandatory  actions  even  where  ma- 
jority votes  are  all  that  is  required,  the  debt  limit  increases  being 
a  very  good  example  over  the  years,  we  will  find  many  instances 
in  which  members  decide  that  they  will  use  the  threat  of  a  vote 
against  a  mandatory  action  to  get  something  that  they  want  which 
is  entirely  ancillary  to  it.  The  fact  is  that  rolling  minorities  conform 
to  oppose  serially  every  difficult  step  like  raising  taxes  or  cutting 
particular  spending  programs,  and  prevent  any  action  for  long  peri- 
ods of  time.  Grovemment  by  brinkmanship  is  not  something  that  we 
particularly  need. 

If  the  law  of  unintended  consequences  inevitably  applies  to  struc- 
tural and  political  reforms,  it  is  more  ironclad  when  the  reforms  in- 
clude the  sharp  enhancement  of  minority  vetoes.  And  that  is  sim- 
ply no  way  to  government,  creating,  in  effect,  a  minority  veto 
Frankenstein  in  this  process.  And  it  is  a  public  spectacle  that 
would  stain  Congress'  already  weak  reputation  and  sap  even  more 
of  its  basic  powers. 

The  fact  remains,  Mr.  Chairman,  that  despite  the  persuasive  ar- 
guments that  have  been  mustered  over  the  several  days  of  these 
hearings  and  that  you  have  yourself  mentioned  in  articles  and  in 
speeches  on  the  floor,  this  proposed  constitutional  amendment  has 
a  serious  chance  of  passage.  In  the  face  of  a  climate  of  intense  pub- 
lic hostility  toward  Congress,  many  Senators  simply  do  not  want  to 
cast  a  vote  that  can  be  portrayed  by  opponents  in  simplistic  terms 
as  a  vote  against  a  balanced  budget. 
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In  my  conversations  with  some  of  your  colleagues,  to  be  frank, 
I  have  seen  a  heard  and  sentiment  that  basically  is  do  not  confuse 
me  with  the  facts;  I  just  do  not  want  to  be  on  the  wrong  side  of 
30-second  attack  spots  and  of  public  opinion  going  into  a  very  dif- 
ficult election.  I  sincerely  hope  this  attitude  is  not  widespread  and 
that  it  does  not  prevail.  These  hearings  will  help. 

But  we  cannot  ignore  the  possibility,  at  least,  that  the  Senate 
might  adopt  this  amendment,  followed  by  the  House,  and  sent  to 
the  States.  And  should  this  happen,  one  thing  should  be  clear  to 
the  State  legislatures  that  would  then  be  called  upon  to  vote  for  or 
against  ratification.  It  has  been  mentioned  here  in  the  hearings  be- 
fore, but  I  think  it  has  to  be  stressed. 

The  first  and  most  serious  victims  of  this  amendment  would  be 
the  States.  Whatever  would  happen,  the  first  money  to  be  cut  out 
of  the  budget  would  be  grants  to  States  and  localities  and  the  next 
set  of  actions,  as  Lou  Fisher  suggested,  would  be  to  shift  yet  more 
requirements  and  mandates  onto  the  States.  We  now  have  a  drum- 
beat out  there  and  indeed  another  constitutional  amendment  that 
has  been  suggested  to  ban  unfunded  mandates  going  to  the  States 
or  local  governments.  If  governors  and  State  legislatures  are  reel- 
ing under  the  weight  of  unfunded  mandates  now,  just  wait.  Pass 
this  amendment  and  we  will  begin  to  see  the  real  iceberg  between 
the  bare  tip  that  we  have  seen  up  until  now. 

Now  Congress  has  joined  with  the  rest  of  the  country,  flagellat- 
ing itself  over  its  failures  to  balance  the  budget  in  recent  years. 
The  failures  are  real,  but  I  believe  the  self-flagellation  is  exagger- 
ated. Congress  has  shown  some  real  discipline  and  courage.  The 
Senate,  in  particular,  I  believe  did  so  in  1985  with  a  tough  plan 
that  was  unfortunately  rejected  by  then-President  Reagan. 
Through  the  pay-as-you-go  provision  of  the  1990  budget  agreement, 
the  much  maligned  1990  budget  agreement,  and  the  hard  freeze 
provision  mentioned  earlier  of  the  1993  budget  agreement,  we  now 
have  extraordinarily  strong  fiscal  discipline  on  the  discretionary 
side  of  the  budget,  the  part  of  the  budget  that  you  deal  with  every 
day  in  the  appropriations  process. 

Now  it  is  true  we  do  not  have  it  on  the  entitlements  side  in  the 
way  we  should.  I  hope  the  newly  formed  Kerrey/Danforth  Commis- 
sion will  take  advantage  of  the  terrific  opportunity  that  exists  to 
begin  to  build  in  some  discipline  there,  not  just  on  the  spending 
side  of  the  entitlement  programs  but  on  the  revenue  side  and  the 
structure  of  them  themselves.  We  are  moving  in  the  right  direction 
and  it  is  clear  our  economy  is  responding  to  that  direction  that  we 
are  moving  in.  What  a  pity  if  we  let  a  combination  of  misguided 
good  intentions  and  political  cowardice  short  circuit  our  process 
and  create  a  mess  far  worse  than  what  we  have  today. 

Thank  you. 

[The  statement  follows:] 

Statement  of  Norman  J.  Ornstein 

There  is  no  more  serious  business  in  American  governance  than  amending  the 
Constitution.  It  is  done  rarely.  It  is  done  only  under  the  most  serious  of  cir- 
cumstances, after  careful  consideration  of  the  consequences — including,  of  course, 
the  unintended  ones.  Once  done,  it  is  excruciatingly  difficult  to  undo.  And,  most  sig- 
nificantly, when  it  is  done,  it  is  traditionally  done  for  one  of  two  purposes:  to  refine 
or  expand  the  rights,  especially  voting  rights,  of  individuals  or  groups;  and  to  alter 
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the  structure,  powers,  or  rules  of  succession  of  the  branches  of  government  and  of 
their  ofEice-holders.  Only  two  amendments  in  the  history  of  the  Constitution  have 
dealt  with  issues  of  substantive  pubhc  policy:  the  Eighteenth  Amendment,  ratified 
in  1919,  and  the  Twenty-First  Amendment,  ratified  in  1933 — in  other  words.  Prohi- 
bition, and  its  repeal. 

The  proposed  Constitutional  amendment  you  are  considering  today,  Mr.  Chair- 
man, is  the  contemporary  equivalent  of  Prohibition,  in  more  ways  than  one.  It  de- 
parts sharply  from  our  tradition  in  Constitutional  Amendments;  it  considers  neither 
rights  nor  governmental  structures,  whether  or  not  the  federal  government  balances 
its  budget  is  a  policy  decision.  No  contemporary  economics  textbook  would  suggest 
that  it  is  wise  policy  to  balance  a  budget  every  year.  There  are  many  circumstances, 
going  well  beyond  declared  wars  or  deep  depressions,  when  the  appropriate  policy 
choice  would  be  to  implement  an  unbalanced  Dudget. 

The  Framers  appropriately  believed  that  policy  decisions  were  the  purview  of  the 
institutions  to  which  they  gave  policy-making  power.  They  specified  policy  powers 
for  the  legislative,  executive  and  judicial  branches  in  the  Constitution.  They  did  not 
specify  policy  outcomes.  It  would  be  wrong,  in  my  judgment,  to  do  so  now — out  of 
cnaracter,  out  of  tradition,  out  of  whack,  for  our  Constitutional  system,  and  far  fi-om 
the  intentions  of  the  Framers. 

Should  this  proposed  amendment  be  enacted,  there  are  two  clear  scenarios  that 
would  lead  to  disaster:  one,  the  amendment  would  work,  balancing  the  budget  by 
1999  or  2001,  and  keeping  it  balanced,  leading  inevitably  to  economic  catastrophe 
through  mindlessly  rigid  fiscal  policy;  or  two,  the  amendment  would  not  work,  lead- 
ing to  yet  another  surge  in  public  cynicism  about  government,  and  eroding  con- 
fidence in  our  basic  governing  document,  the  Constitution. 

You  have  had  compelling  testimony  about  the  disastrous  consequences  of  moving 
rapidly  now  to  a  balanced  budget.  Some  simple  figures,  though,  underscore  the 
point — simple  figures  that  defy  the  conventional  wisdom  about  what  the  federal  gov- 
ernment spends.  A  fiill  one-half  of  the  federal  budget  is  devoted  to  mandatory  pro- 
grams, commonly  known  as  entitlements;  of  these,  nearly  80  percent  are  encap- 
sulated by  Social  Security,  Medicare  Medicaid  and  veterans'  benefits.  Nearly  one- 
sixth  of  the  federal  budget  is  interest  pajmients  on  debt.  The  remainder — roughly 
one-third  of  the  budget — is  discretionary  spending,  including  defense  and  the  whole 
gamut  of  domestic  programs  from  eiir  traffic  control  and  health  and  safety  inspection 
to  'education,  environmental  cleanup.  Head  Start  and  the  space  program. 

That  one-third,  incidentally,  is  now  subject  to  extraordinary  budget  restraint 
through  a  "hard  freeze" — no  increases  from  year-to-year,  no  adjustment  overall  for 
inflation.  Under  the  amendment,  we  would  have  to  go  much  much  further.  We  could 
balance  the  budget  without  touching  Social  Security,  Medicare,  Medicaid  or  veter- 
ans' benefits — by  cutting  defense  and  domestic  discretionary  spending  each  by  40 
percent.  We  comd  avoid  that  extraordinary  pain  by  declaring  oankruptcy  and  re- 
nouncing our  debt.  Or  we  could  make  real  cuts  in  the  mandatory  programs,  at  least 
15-20  percent  or  more.  If  we  exempted  Social  Security,  itself  a  full  two-fifl;hs  of  the 
mandatory  component,  as  some  nervous  proponents  of  the  Amendment  have  sug- 
gested, then  much  larger  cuts  would  be  necessary  in  Medicare,  Medicaid  and  Veter- 
ans' benefits. 

There  is  an  alternative,  suggested  by  Senator  Simon — increasing  taxes  instead  of 
cutting  spending.  Of  course,  9ie  vast  bulk  of  his  co-sponsors,  led  by  Senators  Hateh 
and  Gramm,  explicitly  disavow  any  part  of  that  alternative,  insisting  that  tax  in- 
creases will  be  no  part  whatsoever  of  the  solution.  Knowing  how  difficult  any  tax 
increases  are  under  the  best  of  circumstances,  and  recognizing  that  under  the 
Amendment,  three-fifths  support  in  both  houses  of  Congress  would  be  required,  the 
chances  are  close  to  nil  that  a  tax  increase  would  be  a  path  to  a  balanced  budget. 

And  knowing  as  well  that  the  vast  bulk  of  the  supporters  of  this  amendment  has 
voted  repeatedly  for  major  spending  programs  that  unbalance  the  budget,  and  voted 
repeatedly  against  serious  attempts  to  cut  programs  that  would  achieve  their  de- 
sired goals,  it  is  clear  that  the  major  lure  of  the  amendment  is  the  symbolic  one, 
the  chance  to  cast  a  vote  for  fiscal  discipline  without  any  real  discipline  required, 
to  have  a  thick  slice  of  balanced  budget  cake  and  eat  it  too. 

The  reality  is  that  passage  of  a  balanced  budget  amendment  would  not  result  in 
a  balanced  budget.  Congress,  reflecting  the  desires  of  voters,  would  find  ways  to  get 
around  it,  redefining  income  and  outlays,  redefining  what  is  on  and  off-budget, 
rejiggUng  the  fiscal  year,  perhaps  doing  what  the  bulk  of  states  with  their  own  bal- 
anced budget  requirements  do  by  putting  capital  budgets  off  limits  and  requiring 
only  that  operating  budgets  be  in  balance.  The  effect  of  the  amendment,  in  my  judg- 
ment, would  be  ironically  counterproductive:  more  energy  would  be  spent  finding 
ways  to  get  around  the  amendment  than  we  now  spend  to  build  fiscal  discipline  into 
the  budget. 
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Unfortunately,  the  untoward  consequences  of  this  amendment  do  not  stop  here. 
The  amendment  would  have  insidious  consequences  for  the  constitutional  roles  of 
each  of  the  branches  of  government.  As  a  large  group  of  distinguished  legal  scholars 
and  jurists,  ranging  from  left  to  right,  has  noted,  the  amendment  would  almost  in- 
evitably drag  the  judicial  branch  into  fiscal  policy,  requiring  it  to  adjudicate  the  defi- 
nitions of  budget  authority,  budget  outlays,  off-budget  items,  and  other  areas  it  is 
singularly  unsuited  to  do,  crowding  out  other  issues,  unwisely  enhancing  judicial 
power  and  unfairly  tilting  the  balance  of  institutional  and  Constitutional  powers. 

Even  worse,  in  my  view,  would  be  the  effect  on  Congress.  The  amendment  would 
strike  directly  at  the  basic  power  of  the  purse  that  undergirds  Congress'  Constitu- 
tional role.  Most  distressing,  in  my  view,  would  be  the  impact  of  the  supermajority 
provision  in  the  amendment.  Supermajorities  are  not  banned  under  our  Constitu- 
tional system;  they  are  required  in  the  Constitutional  amendment  process  itself,  and 
of  course  are  also  deeply  rooted  in  the  Senate  through  the  treaty  power,  and  the 
tradition  of  unlimited  debate  and  the  filibuster.  But  the  application  of 
supermajorities  should  be  used  sparingly  and  carefully.  It  is  easy  to  abuse,  by  allow- 
ing a  minority,  whether  partisan,  ideological,  regional  or  otherwise,  to  in  effect 
blackmail  Congress  and  the  president  by  holding  back  support  for  a  necessary  or 
mandatory  action  like  a  budget  in  order  to  gain  concessions  in  another  area.  Rolling 
minorities  can  form  to  oppose  serially  every  difficult  step  like  raising  taxes  or  cut- 
ting particular  spending  programs,  thus  preventing  any  action. 

If  the  law  of  unintended  consequences  inevitably  applies  to  structural  and  politi- 
cal reforms,  it  is  even  more  ironclad  when  the  reforms  include  sharp  enhancement 
of  minority  vetoes.  That  is  no  way  to  govern.  By  tying  in  practical  terms  any  budget 
action,  spending  and  taxing,  to  a  three-fifths  requirement,  the  amendment  creates 
a  minority  veto  Frankenstein,  leading  inexorably  toward  regular  bouts  of  legislative 
games  of  chicken,  budget  brinkmanship,  and  a  public  spectacle  that  in  itself  would 
stain  Congress'  already  weak  reputation  and  sap  even  more  its  basic  powers. 

Mr.  Chairman,  despite  our  Constitutional  traditions,  and  the  persuasive  argu- 
ments presented  at  these  hearings,  the  fact  remains  that  this  proposed  Constitu- 
tional Amendment  has  a  serious  chance  of  passage.  In  the  face  of  a  climate  of  in- 
tense public  hostility  toward  Congress,  any  senators  do  not  want  to  cast  a  vote  that 
can  be  portrayed  by  opponents  as  a  vote  against  a  balanced  budget.  In  my  conversa- 
tions with  some  of  your  colleagues,  to  be  frank,  I  have  seen  and  heard  a  sentiment 
that  is  basically,  "Don't  confuse  me  with  the  facts;  I  don't  want  to  be  on  the  wrong 
side  of  thirty-second  attack  spots  and  of  public  opinion." 

I  sincerely  hope  this  attitude  is  not  widespread,  and  can  be  turned  around.  These 
hearings  can  help.  Despite  our  efforts,  however,  we  cannot  ignore  the  possibility 
that  the  Senate  could  adopt  this  amendment,  followed  by  the  House,  and  send  it 
to  the  states.  Should  this  happen,  one  thing  should  be  clear  to  the  state  legislatures 
that  would  then  be  called  upon  to  vote  for  or  against  ratification.  The  first  and  most 
serious  victims  of  this  amendment  would  be  the  states.  The  first  money  to  be  cut 
from  the  budget  would  be  grants  to  states  and  localities.  The  next  set  of  actions 
taken  by  Congress  would  be  to  shift  yet  more  requirements  and  mandates  onto  the 
states.  If  governors  and  state  legislatures  are  reeling  under  the  weight  of  unfunded 
mandates  now,  just  wait — we  have  not  even  seen  the  tip  of  the  iceberg. 

Congress  has  joined  with  the  rest  of  the  country,  flagellating  itself  over  its  failure 
to  balance  the  budget  in  recent  years.  The  failures  are  real,  but  the  self-flagellation 
is  exaggerated.  Congress  has  shown  some  real  discipline  and  courage.  The  Senate, 
in  particular,  did  so  in  1985,  with  a  tough  plan  that  was  unfortunately  rejected  by 
then-President  Reagan.  Through  the  pay-as-you-go  provision  of  the  1990  budget 
agreement  and  the  "hard  freeze"  provision  of  the  1993  budget  agreement,  we  have 
extraordinary  fiscal  discipline  on  the  discretionary  side  of  the  budget.  To  be  sure, 
we  do  not  have  it  on  the  entitlement  side — but  the  Kerrey/Danforth  Commission 
presents  us  with  a  terrific  opportunity  to  build  it  in  there.  We  are  now  moving  in 
the  right  direction,  and  our  economy  is  responding.  What  a  pity  if  we  let  a  combina- 
tion of  misguided  good  intentions  and  political  cowardice  short  circuit  our  progress, 
and  create  a  mess  far  worse  than  we  have  today. 

Chairman  Byrd.  Well,  your  testimony  is  invigorating  and  gets 
the  juices  flowing.  We  were  concerned  a  little  earlier  that  Mr. 
Schick  might  not  be  able  to  be  with  us.  We  had  heard  that  he  was 
on  his  way  but  that  he  had  been  detained. 

We  are  delighted  to  have  you  here,  Mr.  Schick,  and  would  you 
please  proceed  with  your  statement. 
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Mr.  Schick.  Thank  you,  Mr.  Chairman. 

I  come  bearing  very  good  news  indeed.  The  Federal  Grovemment 
already  has  a  balanced  budget  and,  therefore,  the  amendment 
would  be  superfluous.  True,  the  President  tabled  a  budget  to  Con- 
gress with  a  very  large  deficit,  but  we  will  simply  follow  the  prac- 
tices of  the  States  and  remove  capital  expenditure  from  the  ac- 
counts and  thereby  reduce  the  deficit  by  $100  billion.  And  if  that 
does  not  suffice,  we  will  remove  investment  such  as  in  research  and 
development  from  the  budget  and  that  will  take  another  $50  billion 
away  from  the  deficit.  And  finally  if  that  does  not  suffice,  we  will 
extend  the  concept  of  investment  to  education,  to  training,  to  a 
whole  roster  of  Federal  programs. 

As  a  matter  of  fact,  the  Federal  budget  already  identifies  invest- 
ment expenditure  according  to  standard  accounting  practices  which 
exceed  the  projected  budget  for  the  1995  fiscal  year.  With  that  good 
news  in  mind  I  think  we  can  turn  to  the  bad  side  of  the  good  news, 
and  that  is  that  the  amendment,  if  it  were  in  the  Constitution, 
would  encourage  us  to  be  dishonest,  to  prevaricate,  to  dissemble 
about  the  true  facts  of  Government  finances. 

One  of  the  supreme  virtues  of  the  system  in  place  today  is  that 
political  leaders,  as  you  know  well  Mr.  Chairman,  are  cross-pres- 
sured by  an  American  public  that  wants  both  smaller  government 
and  higher  spending.  Despite  these  cross-pressures,  political  lead- 
ers can  face  the  budget  honestly,  look  at  the  figures,  and  call  the 
shots  as  they  are.  And  if  the  deficit  is  $160  billion,  they  can  take 
responsibility  for  that  deficit  and  take  action,  such  as  they  have 
done.  But  there  is  no  possibility,  Mr.  Chairman,  that  if  a  balanced 
budget  were  emplaced  in  the  Constitution,  that  cross-pressured 
politicians  can  look  at  the  budget  and  tell  the  facts  there  were. 

Senate  Joint  Resolution  41  has  two  versions  of  a  balanced  budg- 
et. It  requires  a  plan  and  actual  balance  that  is  in  section  1  of  the 
amendment  and  it  requires  estimates  of  a  balance.  What  would  be 
acceptable  estimates?  Rosy  scenario  economic  forecasts  which 
project  a  boom  that  doesn't  materialize,  will  that  pass  constitu- 
tional muster?  What  about  a  magic  asterisk  which  conceals  the 
ways  in  which  you  make  the  two  sides  of  the  budget  meet,  would 
that  be  sufficient?  Would  any  other  means  of  removing  items  from 
the  budget  suffice? 

It  is  so  very  easy  to  remove  anything  from  the  budget.  All  it  re- 
quires is  a  one-line  statement  that  the  receipts  and  expenditures 
of — ^you  fill  in  the  blanks — shall  not  be  included  in  the  budget  to- 
tals of  the  U.S.  Government. 

The  report  of  the  Committee  on  the  Judiciary  opens  the  door  to 
further  use  of  this  passage.  It  suggests  that  the  Tennessee  Valley 
Authority  not  be  included  in  the  scope  of  receipts  and  outlays.  Its 
argument,  that  the  Tennessee  Valley  Authority — and  this  is  true — 
does  not  impose  any  burden  today  on  Federal  taxpayers;  it  meets 
its  own  expenses  from  ratepayers. 

We  can  extend  that  argument  to  Government  corporations,  to 
trust  funds,  to  agencies  funded  by  user  charges  such  as  the  Nu- 
clear Regulatory  Commission  which  today  recovers  all  of  its  ex- 
penditures by  user  charges.  In  fact,  we  have  done  it  to  the  point 
that  we  have  almost  destroyed  the  integrity  of  the  Federal  budget. 
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We  have  taken  the  Federal  budget  and  divided  it  into  two  cat- 
egories: those  which  we  say  are  not  part  of  the  problem  and  those 
which  we  say  are  part  of  the  problem  and  we  dump  them  in  the 
laps  of  the  Committee  on  Appropriations. 

Because  the  Defense  Department  does  not  pay  its  own  way.  No- 
body purchases  an  ICBM  missile  saying  that  I  will  make  ends 
meet.  There  are  no  user  charges  to  recover  it.  We  have  taken  the 
budget  and  converted  it  from  E  Pluribus  Unum  to  E  Unum 
Pluribus.  From  one  budget  we  have  made  many. 

And  we  have  gone  further,  Mr.  Chairman.  We  have  converted 
American  citizens  into  shoppers.  We  have  told  them  that  you  stand 
in  relationship  to  your  government  no  longer  as  citizens  who  with 
taxes  purchases  government,  but  as  shoppers  who  go  into  a  Federal 
boutique,  a  supermarket,  and  they  take  the  programs  off  the 
shelves  and  the  ones  that  they  want  to  pay  for,  are  willing  to  pay 
for,  can  afford  to  pay  for,  they  go  to  the  checkout  counter  in  the 
Federal  supermarket  and  they  pay  for  it  and  we  leave  all  the  rest 
under  the  rubric  hard  freeze,  hard  freeze. 

And  let  me  tell  you,  there  will  be  a  cold  winter  if  this  amend- 
ment were  embedded  in  the  Constitution,  because  we  would  further 
divide  the  budget  into  the  haves  and  the  have  nots,  and  the  Com- 
mittee on  Appropriations  would  be  left  with  those  programs, 
whether  for  the  poor  or  for  the  States  or  for  defense,  as  I  men- 
tioned, or  interest  on  the  public  debt  which  today  claims  close  to 
40  percent  of  the  general  fund  of  the  Federal  Government.  All  the 
rest,  who  have  nobody  else  to  pass  the  buck  to,  will  come  to  the 
Committee  on  Appropriations  as  mendicants,  not  as  shoppers,  be- 
cause they  would  not  be  able  to  pay  for  it  except  out  of  the  taxes 
of  the  Government. 

I  think  we  have  gone  too  far  down  that  line  already  in  dividing 
the  Government  into — the  budget  into  the  haves  and  have  nots, 
and  it  would  be  grave  misfortune  if  we  went  one  step  further  and 
gave  encouragement  to  do  it  with  virtually  every  program  or  agen- 
cy that  can  find  that  it  is  making  its  own  ends  meet. 

We  would  not  have  a  balanced  Federal  budget;  we  would  have 
balanced  agencies  and  unbalanced  all  the  rest.  We  would  have,  as 
Stan  and  the  other  witnesses  have  indicated,  a  bewildering  variety 
of  gimmicks.  Just  look  what  happened  last  week,  a  $500  billion  a 
year  misunderstanding  between  the  President  of  the  United  States 
and  the  Director  of  the  Congressional  Budget  Office  as  to  whether 
mandated  premiums  should  be  included  in  the  budget  or  not.  That 
was  an  honest  disagreement.  A  strong  case  can  be  made  on  either 
side.  But  clearly  once  the  constitutional  requirement  is  of  a  rigid 
balanced  budget,  there  no  longer  is  any  argument,  we  must  remove 
items  from  the  budget. 

The  concept  of  a  receipt  will  no  longer  mean  money  coming  into 
the  Government.  The  concept  of  an  outlay  will  no  longer  mean 
money  paid  out  by  the  Government.  And  we  already  have  those 
practices  in  place.  We  have  it,  for  example,  under  credit  reform, 
where  money  paid  in  by  borrowers  until  1992  was  entered  as  a  re- 
ceipt, it  no  longer  is  entered  as  a  receipt.  Money  lent  out  by  the 
Government  no  longer  is  recorded  as  an  outlay,  it  is — to  get  tech- 
nical, it  is  discounted  to  present  value  and  you  have  separate  ac- 
counts which  are  regarded  as  means  of  financing.  We  are  well 
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down  the  line  in  the  direction  of  breaking  faith  with  the  ordinary 
language  of  receipts  and  outlays. 

Now,  I  discovered  recently  that  some  of  your  colleagues,  Mr. 
Chairman,  who  are  supporters  of  this  amendment  and  for  some 
reason  lobbied  me  for  their  support,  have  not  read  this  amendment. 
It  is  not  a  very  lengthy  amendment.  I  would  urge,  Mr.  Chairman, 
that  you  invite  every  Member  to  read  it,  scripturally  read  it,  be- 
cause once  in  the  Constitution  it  is  indeed  scripture.  I  was  having 
a  conversation  with  a  member  who  is  a  strong  supporter  of  Senate 
Joint  Resolution  41  and  as  well  a  supporter  of  biennial  appropria- 
tions, convinced  that  this  is  part  of  the  solution. 

Now,  I  do  not  want  to  go  afield  with  that.  I  am  one  of  the  few 
people  in  Washington  who  finds  it  strange  that  the  most  important 
and  powerful  democratic  legislature  in  the  world  might  be  the  first 
to  abandon  annual  appropriations.  That  is  not  my  point  right  now. 
My  point  is  that  the  bare  words  of  Senate  Joint  Resolution  41  re- 
quires an  annual  budget,  not  a  biennial  budget,  an  annual  budget. 
And  I  confronted,  gently  of  course,  your  colleague  and  said  how  do 
you  reconcile  it?  His  answer  was,  I  had  not  read  it  yet. 

This  is  a  case  where  even  elected  Members  of  the  Congress  have 
read  the  label  but  they  do  not  yet  know  that  the  proposed  amend- 
ment violates  the  Truth  in  Labeling  Act. 

Thank  you  very  much. 

[The  statement  follows:] 

Statement  of  Allen  Schick 

Mr.  Chairman,  I  am  honored  by  the  opportunity  to  discuss  S.J.  Res.  41,  the  pro- 
posed "balanced  budget"  amendment  to  the  Constitution.  In  my  judgment,  this  im- 
prudent move  would  more  likely  unbalance  the  Constitution  than  balance  the  budg- 
et. Members  should  carefully  consider  this  issue  before  stampeding  the  states  to 
ratio  a  measure  whose  full  import  will  be  known  only  when  it  is  too  late — after  it 
has  been  enshrined  as  the  supreme  law  of  the  land.  On  the  basis  of  almost  35  years 
of  budget  work  at  all  levels  of  American  government,  I  find  no  justification  for  leap- 
ing into  a  constitutional  unknown. 

I  use  the  word  "unknown"  because  that  is  what  we  face.  Not  sure  knowledge  of 
the  amendment's  import  and  operation,  but  rampant  speculation  about  what  would 
or  would  not  happen  if  it  were  inscribed  in  the  Constitution.  Some  say  taxes  would 
be  increased,  others  insist  spending  would  be  cut;  neither  side  can  guarantee  the 
results.  Some  say  the  president  would  be  empowered;  others  see  a  weakening  of 
presidential  leadership.  Some  argue  that  the  proposed  amendment  is  so  airtight 
that  it  would  put  an  end  to  budget  deficits;  others  read  the  same  words  and  con- 
clude that  they  are  so  full  of  loopholes  that  the  amendment  would  hardly  make  a 
difference. 

The  plain  truth  is  that  nobody  knows  what  the  proposal  would  do.  Embedding  S.J. 
Res.  41  in  the  Constitution  would  open  the  door  to  .  .  .  who  knows  what?  I  believe 
the  most  sensible  approach  is  not  to  speculate  about  the  future  but  to  look  back  to 
past  experience  so  that  we  can  reasonably  interpret  the  amendment's  operative 
words  "receipts,"  outlays,"  "budget,"  and  so  on. 

My  statement  focuses  on  the  rules  and  procedures  of  budgeting,  but  these  are  only 
a  small  part  of  the  bill  of  particulars  against  the  balanced  budget  amendment.  The 
larger  problem,  which  is  being  addressed  at  other  hearings,  pertains  to  the  ability 
of  the  government  to  guide  the  economy;  the  workability  of  a  rigid  requirement  that 
fails  to  distinguish  between  periods  of  economic  growth  and  periods  of  weakness;  the 
great  risk  that  a  three-fifths  rule  would  lead  to  paralysis  and  hostage  taking;  the 
incentive  to  lie  about  the  deficit  when  a  balanced  budget  is  both  required  and  be- 
yond immediate  reach;  the  likelihood  that  the  amendment  would  destroy  the  cohe- 
siveness  of  the  budget  and  splinter  government  control;  the  prospect  of  shifts  in  the 
relationship  between  the  president  and  Congress;  the  untested  proposition  that  all 
deficits  are  bad  no  matter  how  small  they  are  and  without  regard  for  whether  they 
are  due  to  excess  consumption  or  high  investment;  and  violation  of  the  fundamental 
principle  that  elected  officials  should  be  responsible  for  government  policy. 
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My  statement  deals  with  seemingly  lesser  concerns,  the  everyday  business  of  for- 
mulating and  enforcing  budget  decisions.  But  we  must  not  lose  sight  of  the  simple 
truth  that  the  prime  battleground  of  the  proposed  amendment  will  be  the  budget 
itself  The  budget  will  be  the  reality  check  for  the  balanced  budget  amendment. 

RECEIPTS  AND  OUTLAYS 

Two  simple  words — receipts  and  outlays — open  the  door  to  misunderstanding,  con- 
flict, and — worst  of  all — litigation.  Not  every  dollar  taken  in  by  the  federal  govern- 
ment is  currently  recorded  as  a  receipt;  not  every  dollar  spent  by  it  is  accounted 
for  as  an  outlay.  Some  receipts  never  enter  the  government's  coffers,  some  outlays 
never  leave  its  hands.  No  single  word  can  cover  the  many  types  of  financial  flows 
operated  by  the  largest  enterprise  in  the  world — the  United  States  government. 

Right  now  there  is  a  $500  billion  dollar  dispute  between  the  White  House  and  the 
Congressional  Budget  Office  over  whether  insurance  premiums  mandated  by  the 
president's  health  care  proposal  should  be  budgeted  as  receipts  and  whether  expend- 
itures by  regional  health  alliances  should  be  budgeted  as  outlays.  The  White  House 
argues  that  these  funds  should  be  off-budget  because  the  government  neither  col- 
lects nor  disburses  them.  CBO  argues  that  the  funds  should  be  on-budget  because 
their  collection  and  disbursement  is  mandated  by  the  government.  Each  side  has 
strong  case.  Absent  a  constitutional  amendment,  this  dispute  will  be  resolved 
through  legislation.  Were  S.J.  Res.  41  in  operation,  the  courts  would  become  the  na- 
tion's chief  budget  maker. 

It  is  important  to  stress,  Mr.  Chairman,  that  these  financial  issues  do  not  arise 
because  of  budget  gimmicks  or  efforts  to  evade  financial  control.  They  arise  because 
the  government  is  a  truly  complex,  diversified  undertaking.  Sometimes  issues  arise 
because  Congress  and  the  president  seek  to  strengthen  financial  control. 

Take  the  case  of  loans  made  or  guaranteed  by  the  government.  Until  1992,  these 
transactions  were  budgeted  on  a  cash  basis — a  direct  loan  was  recorded  as  an  outlay 
when  the  government  made  the  loan;  a  guarantee  was  accounted  for  as  an  outlay 
when  the  government  paid  funds  pursuant  to  default.  These  traditional  "cash"  ac- 
counting practices  greatly  weakened  control  of  loans  and  guarantees.  Since  1992 
loans  and  guarantees  have  been  budgeted  on  a  "present  value"  basis.  That  is,  re- 
ceipts and  outlays  are  estimated  or  assumed  amounts,  not  actual  pajonents.  Now 
the  budget  shows  an  outlay  equal  to  the  subsidized  cost  when  the  federal  govern- 
ment guarantees  a  loan,  even  though  no  pajrment  has  been  made.  Conversely,  when 
the  government  lends  money,  only  the  subsidized  portion — not  the  entire  pa5rment — 
is  recorded  as  an  outlay. 

Accounting  for  assumed  rather  than  actual  transactions  is  common  in  the  private 
sector,  and  is  likely  to  spread  in  the  federal  government  in  the  years  ahead,  as  new 
accounting  standards  are  promulgated.  The  methodology  used  for  loans  and  guaran- 
tees can  be  easily  adapted  to  government  insurance  of  financial  institutions,  the 
transactions  of  government-sponsored  enterprises,  and  other  matters  in  which  the 
United  States  has  a  direct  or  contingent  liability.  The'  transactions  for  which  as- 
sumed rather  than  actual  receipts  or  outlays  may  be  appropriate  add  up  to  trillions 
of  dollars. 

Assumed — or  notational — budgeting  is  likely  to  be  given  impetus  by  the  Financial 
Accounting  Standards  Advisory  Board  (FASAB)  which  was  established  a  few  years 
ago  to  devise  accounting  rules  for  the  federal  government.  Some  rules  will  shift  cer- 
tain receipts  and  outlays  from  a  cash  to  an  accrual  basis.  In  accrual  accounting,  rev- 
enue is  recorded  when  it  is  earned,  not  when  it  is  received;  expenses  are  recorded 
when  costs  are  incurred,  not  when  the  bills  are  paid. 

Capital  improvements  and  other  investments  are  prime  candidates  for  accruals. 
I  expect  ratification  of  S.J.  Res.  41  to  lead  to  a  separate  capital  budget  whose  cash 
flows  are  excluded  from  the  tabulation  of  receipts  and  outlays.  In  fact,  state  govern- 
ments typically  apply  balanced  budget  requirements  only  to  their  operating  budgets, 
with  the  result  that  they  are  able  to  borrow  billions  of  dollars  for  capital  invest- 
ments at  the  same  time  that  their  operating  budgets  are  officially  balanced. 

The  impact  of  a  separate  capital  budget  on  receipts  and  outlays  depends  on  the 
definition  of  investments.  A  narrow  definition  would  limit  the  capital  budget  to  ex- 
penditures associated  with  the  acquisition  of  physical  assets;  a  substantially  broader 
definition  would  open  it  to  research  and  development  expenses;  the  broadest  defini- 
tion would  place  investment  in  human  capital  through  education  and  training  in  the 
capital  budget.  The  three  definitions  are  many  billions  of  dollars  apart  in  their 
measurement  of  budgetary  balance. 
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SCOPE  OF  THE  PROPOSED  AMENDMENT 


The  proposed  amendment  is  worded  broadly,  but  the  report  of  the  Judiciary  Com- 
mittee narrows  its  application.  Section  7  defines  total  receipts  as  "all  receipts  of  the 
United  States  Government  except  those  derived  from  borrowing"  and  total  outlays 
as  "all  outlays  of  the  United  States  Government  except  those  for  repayment  of  debt 
principal."  The  committee  indicated  that  total  receipts  are  synonymous  with  "budget 
receipts."  At  present,  there  is  little  difference  between  total  and  budget  receipts;  in 
the  future,  there  may  be  a  big  difference. 

Having  two  distinct  boundaries — the  United  States  and  the  budget — and  a  rigid 
fiscal  rule  is  a  sure  recipe  for  financial  legerdemain.  It  was  not  long  ago,  when  the 
fixed  deficit  targets  prescribed  by  the  Gramm-Rudman-HoUings  law  were  still  in  ef- 
fect, that  the  presic^nt  and  Congress  conspired  to  remove  billions  of  dollars  fi*om 
the  budget  by,  among  other  devices,  setting  up  an  off-budget  entity — the  Resolution 
Financing  Corporation — and  excluding  it  from  the  budget.  The  motive  was  legiti- 
mate, the  means  were  questionable.  At  the  time,  the  government  was  obligated  to 
pay  huge  amounts  to  liquidate  insolvent  financial  institutions.  Doing  so  through  or- 
dinary means  would  have  offended  the  rigid  deficit  rules,  so  the  president  and  Con- 
gress went  "off-budget."  It  was  an  easy  thing  to  do.  All  it  takes  to  make  money  dis- 
appear from  the  budget  is  a  brief  formula,  along  the  following  lines:  "The  receipts 
and  outlays  of  (fill  in  the  blanks)  shall  not  be  included  in  the  budget  totals  of  the 
United  States  Government."  These  words  enabled  the  Resolution  Financing  Cor- 
poration to  'Launder"  the  $50  billion  it  borrowed. 

All  agencies  are  covered  except  those  that  aren't.  The  committee  states  that  the 
amendment  should  cover  all  receipts  and  outlays  "either  directly  or  indirectly 
through  federal  or  quasi-federal  agencies  created  under  the  authority  of  Acts  of  Con- 
gress. The  comimittee  then  identifies  the  Tennessee  Valley  Authority  as  "among  the 
federal  programs  that  would  not  be  covered  by  S.J.  Res.  41."  The  committee  does 
not  identify  any  oAer  programs,  but  the  reason  given  for  excluding  T\^A  can  be  ap- 
plied to  a  broad  swath  of  federal  operations.  It  notes  that  because  TVA  is  financed 
by  ratepayers  rather  than  taxpayers,  its  receipts  and  outlays  "are  not  part  of  the 
problem  S.J.  Res.  41  is  directed  at  solving." 

This  reasoning  can  be  easily  extended  to  all  trust  funds,  government  corporations, 
enterprises,  and  agencies  financed  by  user  charges.  If  TVA,  why  not  the  Postal  Serv- 
ice? Why  not  the  Highway  Trust  Fund?  Why  not  the  Nuclear  Regulatory  Commis- 
sion? Why  not  all  operations  except  those  financed  by  general  revenue? 

I  would  argue,  Mr.  Chairman,  that  this  logic  is  what  got  us  into  the  budget  mess. 
At  one  time,  the  federal  government  was  financed  out  of  a  consolidated  fund  that 
paid  for  virtually  all  of  ite  operations.  The  budget  was  balanced;  all  programs  and 
agencies  had  to  compete  for  the  same  pool  of  money.  Then  we  spUt  off  certain  oper- 
ations by  giving  them  their  own  source  of  revenue.  What  started  with  a  few  funds 
grew  to  many.  What  once  covered  only  a  tiny  fraction  of  federal  revenues  now  covers 
almost  half  And  what  once  was  a  balanced  budget  now  is  a  budget  with  chronically 
huge  deficits. 

We  have  divided  the  federal  government  into  the  "haves"  and  "have  nots,"  and 
in  so  doing  we  have  transformed  Americans  from  citizens  who  pay  taxes  into  shop- 
pers who  Duy  programs.  The  shoppers  get  what  they  want  because  they  "are  not 
part  of  the  proolem";  the  citizens  struggle  to  make  ends  meet.  A  few  statistics  tell 
us  that  the  entire  deficit  crisis  is  due  to  dividing  the  federal  government  into  shop- 
pers who  have  and  citizens  who  do  not.  In  1950,  federal  funds  (most  of  which  are 
general  funds)  accounted  for  90  percent  of  total  receipts;  today,  they  are  barely  60 
percent.  In  1960,  federal  fund  receipts  covered  100  percent  of  federal  funds  outlays; 
today,  they  cover  less  than  75  percent.  In  1960,  only  about  10  percent  of  federal 
funcfe  revenues  went  to  pay  interest  on  the  public  debt;  today,  almost  40  percent 
of  these  revenues  are  diverted  to  interest  payments. 

In  budgeting,  instead  of  E  Pluribus  Unum  we  practice  E  Unum  Pluribus.  We  have 
taken  one  budget  and  made  it  into  many. 

The  Committee  on  Appropriations  knows  better  than  anybody  else  that  there  is 
now  a  double  standard  in  federal  budgeting.  One  set  of  rules  applies  to  discretionary 
spending,  financed  by  annual  appropriations;  very  different  rules  apply  to  direct 
spending,  much  of  which  is  financed  by  earmarked  revenue.  Appljdng  a  balanced 
budget  requirement  only  to  general  fund  operations  would  give  lobbyists  and  others 
a  strong  incentive  to  lock  in  their  own  source  of  revenues. 

LIMITING  THE  PUBLIC  DEBT 

In  addition  to  requiring  a  balanced  budget,  S.J.  Res.  41  would  restrict  the  issu- 
ance of  debt.  Section  2  provides  "The  Limit  on  the  debt  of  the  United  States  held 
by  the  public  shall  not  be  increased,  except  by  a  three-fiflhs  majority  in  both  the 
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House  and  Senate."  We  normally  assume  that  statutes  are  bound  by  the  Constitu- 
tion. In  the  case  of  the  pubUc  debt  the  reverse  would  be  true.  The  Constitution 
would  be  dependent  on  statutory  law.  The  concept  of  a  fixed  limit  on  debt  is  a  crea- 
ture of  legislation.  At  present,  the  limit  covers  almost  all  federal  debt,  not  only  the 
portion  held  by  the  public. 

A  public  debt  limit  would  not  be  as  airtight  as  the  text  of  the  amendment  sug- 
gests. The  government  would  be  able  to  borrow  outside  the  limit  by  means  of  either 
agency  debt  or  revenue  bonds.  All  it  takes  to  open  the  floodgates  to  agency  debt 
would  be  for  Congress  to  authorize  agencies  to  borrow  outside  the  debt  limit.  In  fact, 
agency  borrowing  authority  is  an  old  loophole  in  the  constitutional  requirement  that 
"No  money  shall  be  drawn  from  the  Treasury  but  in  consequence  of  appropriations 
made  by  law."  More  than  60  years  ago,  Congress  chipped  away  at  this  provision  by 
authorizing  an  agency  to  borrow  in  absence  of  any  appropriation.  Its  reasoning?  Be- 
cause the  money  is  "borrowed"  rather  than  "drawn"  from  the  Treasury,  there  is  no 
need  for  an  appropriation. 

An  even  bigger  loophole  would  be  opened  by  the  issuance  of  revenue,  bonds.  In 
the  states,  the  volume  of  these  bonds  greatly  exceeds  that  of  "full  faith  and  credit" 
obligation.  State  courts  have  almost  always  ruled  that  debt  issued  by  state-created 
corporations  and  backed  by  a  stream  of  revenue  is  not  an  obligation  of  the  state 
and,  therefore,  not  subject  to  state  constitutional  restrictions. 

A  constitutionally  sanctioned  debt  limit  would  damage  the  legislative  process. 
During  the  past  decade,  legislation  raising  the  debt  limit  has  been  held  hostage  to 
unrelated  issues.  This  behavior  is  likely  to  become  more  pronounced  if  debt  limit 
legislation  requires  a  three-fifths  vote  for  passage.  In  my  view,  debt  limit  legislation 
should  be  regarded  as  an  essential  means  of  enabling  the  government  to  meet  its 
obligations;  it  is  not  an  effective  instrument  of  budget  control. 

PLANNED  VERSUS  ACTUAL  BALANCE 

S.J.  Res.  41  requires  both  a  planned  balance  and  an  actual  balance,  but  it  seems 
to  give  more  weight  to  the  former  than  the  latter.  A  planned  balance  is  required 
by  section  3  which  provides  that  "the  President  shall  submit  to  the  Congress  a  pro- 
posed budget  ...  in  which  total  outlays  do  not  exceed  total  receipts."  Actual  balance 
is  required  by  the  opening  words  of  the  proposed  amendment:  "Total  outlays  for  any 
fiscal  vear  shall  not  exceed  total  receipts  for  that  fiscal  year.  .  .  ."  These  provisions 
must  De  interpreted  in  the  light  of  section  6  which  provides:  "The  Congress  shall 
enforce  and  implement  this  article  by  appropriate  legislation,  which  may  rely  on  es- 
timates of  outlays  and  receipts." 

Section  7  recognizes  that  the  only  way  to  achieve  a  balanced  budget  is  to  plan 
for  one,  that  is,  to  formulate  a  budget  in  which  estimated  outlays  do  not  exceed  esti- 
mated receipts.  But  planning  for  balance  does  not  necessarily  produce  one.  Actual 
outlays  often  vary  from  planned  ones  because  the  plans  were  based  on  faulty  esti- 
mates. The  committee  expresses  the  expectation  that  the  budget  will  be  based  on 
"good  faith,  responsible,  and  reasonable  estimates  made  with  honest  intent  to  imple- 
ment section  1,  and  not  evade  it."  But  what  is  good  faith,  and  who  is  to  decide 
whether  the  budget's  estimates  are  reasonable  and  responsible?  Would  a  rosy  eco- 
nomic scenario  violate  the  good  faith  sought  by  the  framers  of  this  amendment? 
Would  a  "magic  asterisk"  that  closes  the  gap  between  estimated  receipts  and  outlays 
qualify  as  a  good-faith  effort  to  produce  a  balanced  budget?  What  about  "blue  smoke 
and  mirrors"  projections  that  make  deficits  disappear? 

Who  would  decide  that  the  Constitution  has  been  violated?  If  the  answer  is,  "the 
President  and  Congress,"  then  the  proposed  amendment  would  make  little  dif- 
ference. But  if  the  courts  get  into  the  picture,  then  judges  will  be  the  final  arbiters 
of  economic  and  financial  forecasts.  They  will  become  our  budget  makers. 

Actual  outlays  also  vary  fi"om  planned  ones  because  of  events  occurring  after  the 
estimates  are  made.  "Congress  could  decide,"  the  committee  suggests,  "that  a  deficit 
caused  by  a  temporary,  self-correcting  drop  in  receipts  or  outlays  during  the  fiscfd 
year  would  not  violate  the  amendment."  Similarly,  "Congress  could  state  that  very 
small  or  negligible  deviations  from  a  balanced  budget  would  not  represent  a  viola- 
tion of  section  1."  The  committee  intimates  that  when  the  budget  is  pulled  off  course 
by  unforeseen  events,  the  variance  from  planned  levels  is  likely  to  be  small.  But  un- 
foreseen recessions,  such  as  the  one  that  arrived  in  the  summer  of  1990,  typically 
result  in  huge  dislocations.  CBO  has  estimated  that  just  one  percent  lower  real  an- 
nual growth  will  add  $29  billion  to  the  deficit  in  the  first  year  and  more  than  $400 
billion  over  a  5-year  period.  When  recession  hits,  the  budget  will  be  in  deficit, 
whether  or  not  three-fifth  of  the  whole  membership  of  the  House  and  Senate  admit 
it.  If  they  do  not  and  balance  is  required  even  during  periods  of  economic  weakness, 
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the  proposed  amendment  would  be  a  costly  fiscal  drag  whose  damage  will  be  felt 
far  beyond  the  confines  of  budgeting. 

BUDGETARY  DISCIPLINE  THROUGH  STATUTORY  REMEDIES 

The  case  for  a  constitutional  amendment  rests  on  the  argument  that  statutory 
remedies  would  not  suffice.  It  should  be  clear,  however,  that  the  effectiveness  of  a 
constitutional  amendment  will  depend  on  statutory  definitions  of  key  words  such  as 
receipts,  outlays,  pubUc  debt,  and  the  budget,  as  well  as  on  statutory  responses  to 
variances  between  planned  and  actual  outcomes.  The  implementing  legislation  an- 
ticipated in  S.J.  Res.  41  would  do  a  lot  more  than  fill  in  some  of  the  details.  It  will 
determine  what  the  amendment  means. 

Because  of  the  amendment's  dependence  on  statutes,  I  would  urge  that  Congress 
explore  legislative  remedies  before  it  tinkers  with  the  Constitution.  It  is  not  true 
that  ordinary  law  does  not  discipline  the  government's  budgetary  behavior.  Some 
laws  do,  and  some  do  not.  The  Gramm-Rudman-HoUings  law  was  largely  ineffective; 
the  Budget  Enforcement  Act  shows  much  more  promise,  as  the  recent  abatement 
in  the  deficit  attests.  The  budget  enforcement  rules  enacted  in  1990  and  extended 
in  1993  could  be  strengthened  to  constrain  the  growth  in  mandatory  spending  and 
to  limit  the  types  of  adjustments  made  in  the  discretionary  spending  caps.  While 
these  moves  would  not  eliminate  the  deficit,  a  fair  accounting  of  capital  investment 
would  show  the  imbalance  between  revenues  and  outlays  to  be  much  smaller  than 
is  generally  supposed. 

Mr.  Chairman,  the  balanced  budget  label  does  not  fairly  represent  the  contents 
of  the  proposed  amendment.  It  promises  one  outcome  but  would  deliver  another.  I 
believe  many  sponsors  of  the  amendment  have  not  taken  time  to  read  S.J.  Res.  41. 
A  few  days  ago,  I  had  a  conversation  with  a  member  who  is  both  a  sponsor  of  S.J. ' 
Res.  41  and  a  strong  supporter  of  biennial  budgeting.  The  member  could  not  believe 
it  when  I  told  him  that  the  proposed  amendment  would  write  an  annual  budget  re- 
quirement into  the  Constitution.  I  showed  him  the  words  of  Section  4:  "Prior  to  each 
fiscal  year,  the  President  shall  transmit  to  the  Congress  a  proposed  budget  for  the 
United  States  Government  for  that  fiscal  year.  .  .  ." 

I  happen  to  favor  annual  appropriations  and  hope  that  Congress  will  not  tamper 
with  the  principle  of  annual  appropriations  which  is  practiced  in  every  democratic 
regime.  But  the  issue  here  is  not  whether  my  view  is  right.  It  is  that  members  need 
to  know  what  is  in  the  amendment  before  they  vote  for  it.  I  am  confident  that  once 
they  know  the  ingredients,  they  will  not  want  the  prescription. 

Chairman  Byrd.  Well,  are  you  surprised?  Did  I  detect  that  you 
were  surprised  that  the  Member  had  made  up  his  mind  and  had 
not  read  the  amendment? 

Mr.  Schick.  I  was  disappointed,  Mr.  Chairman.  Not  surprised 
but  greatly  disappointed  and  a  bit  disturbed  as  well. 

Chairman  Byrd.  Well,  can  you  imagine  my  feelings? 

Mr.  Schick.  I  think  that  you  have  a  great  burden  in  carrying  the 
debate  forward,  and  perhaps  this  is  just  an  idle  suggestion.  On  the 
floor  of  the  Senate,  reading  it  word  for  word  so  the  Members  would 
know  that  the  ingredients  don't  match  the  label. 

Chairman  Byrd.  Well,  Mr.  Schick,  is  a  visiting  scholar  at  the 
Brookings  Institution  and  a  professor  of  public  policy  at  the  Uni- 
versity of  Maryland.  He  is  the  author  of  the  1991  manual  on  the 
Federal  budget  process. 

Mr.  Schick,  I  am  quite  often  reminded  that  we  Senators  have  to 
take  an  oath  before  God  and  man  each  time  we  are  elected  and  re- 
elected to  the  office  of  the  U.S.  Senate.  I  wonder  how  many  of  us 
read  that  Constitution  or  have  read  it  in  years,  and  years,  and 
years? 

Alexander  slept  with  a  copy  of  the  "Iliad"  under  his  pillow.  He 
thought  that  the  "Iliad"  was  a  portable  treasure  of  military  knowl- 
edge. Now,  I  have  read  the  "Iliad."  I  did  not  get  anything  like  that 
out  of  it.  But  Alexander  slept  with  it  under  his  pillow. 
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Alexander  found  a  casket  in  the  tomb  of  Darius  I,  the  man  who 
became  the  Persian  monarch  upon  the  neigh  of  a  horse. 

Plutarch  tells  us  that  Alexander  being  so  respectful  of  the  "Iliad" 
kept  it  in  the  casket,  and  it  was  called  the  "casket  copy."  At  night 
he  would  sleep  with  the  "Iliad"  under  his  pillow,  along  with  his 
sword. 

Those  of  us  in  the  Senate  who  are  members  of  that  great  body 
should  feel  about  it  like  Marjorian  who,  was  crowned  Emperor  of 
the  West,  referred  to  himself  as  "a  prince  who  still  glories  in  the 
name  of  senator." 

I  sometimes  wonder  if  we  Senators  should  not  sleep  with  the 
Constitution  under  our  pillow,  or  if  not  under  our  pillow,  keep  it 
very  close  to  our  person. 

We  lift  our  hand  before  God  and  man  and  swear  to  support  and 
defend  the  Constitution  of  the  United  States.  And  then  we  turn 
right  around  and  are  willing  to  shift  the  power  of  the  purse  to  the 
executive  branch,  and  thus  undermine  a  great  pillar  of  the  Con- 
stitution, the  system  of  checks  and  balances  and  separation  of  pow- 
ers. 

And  the  power  of  the  purse  is  the  delicate  balance  wheel,  it  is 
the  main  balance  wheel  in  that  system.  And  yet  we  do  not  take  se- 
riously the  fact  that  the  Founding  Fathers  placed  that  power  in  the 
legislative  branch. 

Madison  said,  "This  power  over  the  purse  may,  in  fact,  be  re- 
garded as  the  most  complete  and  effectual  weapon  with  which  any 
constitution  can  arm  the  immediate  representatives  of  the  people 
for  obtaining  a  redress  of  every  grievance  and  for  canying  into  ef- 
fect every  just  and  salutary  measure." 

I  am  very  concerned  about  it.  Oh,  they  say,  he  is  the  chairman 
of  the  Appropriations  Committee,  and  Senators  are  going  to  listen 
to  the  chairman  of  the  Appropriations  Committee  because  they 
have  to  go  to  him  to  get  appropriations  for  their  own  constituents. 

That  is  a  rather  tawdry  argument.  It's  an  insult,  as  a  matter  of 
fact,  not  so  much  to  me  but  to  my  colleagues.  It  is  an  insult  that 
Senators,  in  making  a  decision  on  a  matter  of  this  kind,  could  be 
swayed  simply  because  Senator  Byrd  happens  to  be  chairman  of 
the  Appropriations  Committee. 

Now,  Senators  are  getting  very  desperate  when  they  use  that 
ploy,  when  they  try  to  explain  the  votes  of  other  Senators  who  are 
conscientious  and  have  come  to  a  conclusion  that  they  will  oppose 
this  amendment. 

But  we  are  closer  than  we  have  been  to  a  constitutional  amend- 
ment on  the  balanced  budget. 

I  would  like  for  each  of  you,  if  you  would,  to  take  a  moment  and 
discuss  this  matter  of  the  power  of  the  purse  and  its  centricity  to 
the  constitutional  system,  and  what  it  means.  I  have  heard  it  said, 
before  you  vote  on  this  amendment  think  of  your  children  and 
grandchildren,  the  burden  you  are  passing  on  to  them. 

Well,  what  does  it  mean  to  our  children  and  grandchildren  to 
have  the  constitutional  system  undermined  and  dramatically 
changed  by  this  amendment  if  it  is  adopted? 

Let  us  start  with  you,  Mr.  Collender. 

Mr.  Collender.  Mr.  Chairman,  I  wish  I  had  time  to  write  a  the- 
sis on  a  question  like  that.  A  few  quick  thoughts,  and  let  me  go 
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back  to  my  prohibition  example.  Without  trying  to  get  alarmist,  as 
I  read  more  and  more  about  prohibition  and  what  happened  in  re- 
sponse to  it,  and  the  lack  of  respect  that  almost  immediately  was 
engendered  for  the  concept,  you  have  to  wonder  why  anyone 
thought  it  would  work  to  begin  with. 

But  going  forward  from  there,  think  of  all  the  things  that  hap- 
pened to  avoid  it.  I  mentioned  bathtub  gin,  speakeasies,  boot- 
legging, crime — that  was  a  fairly  small  part  of  human  behavior.  We 
are  now  talking  about  something  much  greater. 

It  worries  me  greatly  that  you  could  put  into  the  Constitution 
something  like  this,  like  a  balanced  budget  requirement,  that  could 
then  be  ignored,  gotten  around,  evaded  so  easily. 

Is  it  that  the  Constitution  under  those  circumstances  is  being 
used  like  a  bill  that  is  introduced,  that  is  with  no  real  feeling  nec- 
essarily but  just  trying  to  impress  people?  is  it  possible  that  you 
are  willing  to  take  the  Constitution  and  make  it  into  a  document 
that  has  so  little  meaning  that  you  feel  why  obey  another  amend- 
ment, for  example? 

The  people  who  tend  to  say,  what  are  you  passing  along  to  the 
next  generation,  this  huge  debt — ^you  remember  a  commercial  that 
was  done  several  years  ago  that  only  ran  for  a  very  short  time  with 
the  younger  generation  saying  to  the  older  generation,  how  could 
you  have  burdened  us  with  this  debt?  In  essence  that  is  what  it 
said. 

It  seems  to  me  it  would  be  far  worse  if  you  burdened  the  future 
generation  with  a  Constitution  or  at  least  part  of  the  Constitution 
that  was  unenforceable,  that  engendered  a  good  deal  of  cynicism 
and  skepticism  about  what  the  Government  was  for,  and  who  it 
was  for,  and  what  it  was  designed  to  do. 

What  kind  of  protection  would  that  say  if  there  really  was  an  in- 
justice that  needed  to  be  righted  by  a  constitutional  amendment? 
Could  you  then  ever  guarantee  that  that  amendment  would  mean 
anything  in  the  future? 

This  is  the  worst  type  of  cynicism,  I  think,  is  what  this  amend- 
ment could  very  possibly  be  classified  as. 

Mr.  Fisher.  Mr.  Chairman,  you  talked  about  the  power  of  the 
purse,  and  one  thing  that  occurs  to  me  that  with  the  fall  of  the  So- 
viet Union  my  institution,  CRS,  is  visited  all  the  time  by  countries 
in  Eastern  Europe,  and  Russia,  and  other  countries.  And  what  they 
study  when  come  here  and  what  they  are  so  impressed  by  is  Con- 
gress as  an  institution.  They  marvel  at  Congress,  a  coequal,  inde- 
pendent body,  capable  of  checking  the  presidency,  because  they  are 
used  to  a  system  in  which  power  is  concentrated  in  the  executive. 

So,  although  Congress  gets  its  lumps  from  the  American  public, 
other  nations  come  here  to  study  Congress,  to  understand  how  it 
is  that  it  can  operate  as  it  does,  why  it  is  that  the  committees  are 
so  strong  in  being  able  to  do  battle  with  executive  departments, 
they  do  not  have  to  defer  to  expertise  in  the  executive  branch.  So, 
Congress  is  a  marvelous  institution. 

And  I  would  say  that  the  power  that  makes  Congress  veiy  dis- 
tinct, particularly  from  other  parliamentary  governments,  is  the 
power  of  the  purse.  We  knew  the  history  of  England  very  well,  par- 
ticularly in  the  1600's.  We  knew  what  kings  did  at  that  time  in 
going  out  for  money  from  other  countries  and  from  private  parties. 
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and  that  was  the  battle,  and  that  was  the  civil  war.  And  the  fram- 
ers  were  so  familiar  to  make  sure  that  that  power  was  put  in  Con- 
gress to  protect  not  just  Congress  as  an  institution  but  to  protect 
individual  citizens.  That  is  how  liberties  are  protected. 

I  think  if  the  balanced  budget  amendment  were  adopted  as  we 
have  said  it  would  give  the  President  new  leverage  over  impound- 
ment and  an  item  veto,  moving  money  around,  and  that  would  give 
the  President  leverage  over  you  and  other  Members  because  the 
President  could  use  that  not  just  in  the  budgetary  arena  but  every- 
where. 

If  the  President  wants  a  treaty  passed,  if  he  wants  a  nomination 
to  go  through,  if  the  President,  as  they  all  do,  has  a  special  spend- 
ing project  that  he  wants  he  can  come  and  tell  you  that  there  is 
something  in  your  district  that  is  on  the  table  to  be  canceled,  my 
budget  bureau  is  looking  at  it,  it  looks  though  we  might  have  to 
ax  it,  but  while  I'm  talking  to  you  I  would  like  just  to  know  what 
you  are  going  to  do  next  week  on  the  vote  on  that  nominee  or  on 
the  treaty  or  spending  package. 

And  this  is  leverage  that  would  be  so  destructive  to  Congress  as 
an  institution,  and  if  Congress  is  destroyed — I  think  worldwide  we 
know  that  an  independent  legislative  branch  is  a  guarantee  for  in- 
dividual liberty. 

Just  another  remark  on  this  issue  of  respecting  the  Constitution. 
I  think  in  recent  years  we  have  gotten  into  the  habit  of  thinking 
that  the  court,  particularly  the  Supreme  Court,  is  the  guarantor  of 
the  Constitution.  But  I  think  you  know,  if  you  look  over  the  last 
200  years,  that  all  three  branches  participate  in  that  process.  I 
would  say  in  terms  of  behavior  Congress  to  my  mind  is  at  the  top 
in  protecting  rights  and  liberties  and  in  respecting  the  Constitu- 
tion. 

Without  Congress  we  would  not  have  made  the  advances  we 
have  made  in  so  many  areas — Congress  exercising  its  powers  under 
the  Constitution,  and  in  many  amendments,  as  you  know,  Congress 
has  to  enforce  those.  So,  the  respect  that  Congress  has  in  honoring 
the  Constitution  and  making  sure  that  it  is  respected  is  very  high. 

And  that  is  another  down  side  to  the  balanced  budget  amend- 
ment because  Congress  would  be  proposing  this,  drafting  the  lan- 
guage, putting  it  out  to  the  States,  making  a  promise  that  this  will 
lead  to  a  balanced  budget,  which  it  will  not.  It  would  lead  to  more 
deception. 

I  cannot  think  of  a  move  that  would  more  disgrace  Congress  as 
an  institution  than  to  be  behind  an  amendment  that  is  so  easily 
transgressed  as  this. 

Thank  you. 

Chairman  Byrd.  Mr.  Omstein? 

Mr.  Ornstein.  Mr.  Chairman,  all  of  us  want  to  bequeath  fiscal 
integrity  to  our  children  and  grandchildren,  but  you  hit  on  the  crux 
I  think  of  a  very  important  point.  There  is  nothing  more  significant 
that  we  can  bequeath  to  our  children  and  grandchildren  than  what 
was  bequeathed  to  us,  which  is  a  fundamental  governing  document 
with  integrity. 

And  this  movement  that  I  talked  about  at  the  beginning  of  my 
testimony,  a  flurry  of  amendments  that  are  proposed  out  there,  all 
in  one  way  or  another  devalue  the  Constitution.  We  have  been  very 
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careful  about  amendments  we  have  added  in  the  past.  Every  time 
we  add  an  amendment  it  makes  it  easier  to  add  the  next  amend- 
ment or  the  next  amendment. 

And,  of  course,  many  of  the  people  who  support  this  particular 
amendment  are  really  kind  of  radical  populists  in  some  ways.  They 
really  want  to  bypass  the  institutions  and  weaken  particularly  the 
Congress  because  at  this  moment  in  history  they  do  not  like  the 
political  direction  that  the  Congress  is  taking.  It  is  a  distressing 
phenomenon. 

If  you  go  back  and  think  about  what  was  behind  the  document, 
as  powers  were  being  allocated,  and  also  what  was  in  the  minds 
of  the  framers,  there  were  really  two  powers  that  were  foremost  in 
their  minds,  the  power  of  the  purse  and  the  power  to  declare  war — 
the  two  areas  where  you  have  the  most  direct  impact  on  citizens, 
where  the  kind  of  coercive  power  somebody  else  could  exercise 
against  you  would  threaten  your  property  or  your  life  or  limb.  And 
there  was  an  enormous  amount  of  debate  at  the  time  among  the 
framers  about  how  you  allocate  those  particular  powers,  these  awe- 
some powers,  and  what  you  do  with  them. 

And  there  can  be  absolutely  no  question  that  those  powers  were 
to  be  rooted  in  the  Congress  of  the  United  States;  that  it  was  the 
Congress  that  was  seen  as  the  institution  that  was  going  to  be 
most  sensitive  to  the  people  and  the  most  careful  not  to  abuse 
those  powers  or  to  concentrate  them  in  ways  that  would  be  corrupt- 
ing. 

There  were  checks  and  balances,  but  it  was  rooted  in  the  Con- 
gress. And  there  should  be  no  question  that  this  amendment  will 
fundamentally  tilt  the  balance,  the  very  carefully  defined  balance 
of  power  which  has,  of  course,  evolved  over  time  as  the  society  has 
evolved,  but  that  very  careful  balance  which  we  have  had  in  how 
those  powers  are  treated,  clearly  many  moving  toward  the  judici- 
ary. 

And  it  is  most  striking  to  me,  going  through  the  days  of  testi- 
mony that  you  have  had  here,  to  see  the  range  of  distinguished  ju- 
rists and  legal  scholars,  going  from  over  on  the  left  to  all  the  way 
over  on  the  right,  who  have  spoken  with  great  distress  and  fear  of 
that  likelihood  under  this  amendment  and  what  it  would  mean  to 
the  fundamental  balance  of  power. 

And,  of  course,  we  know,  as  Lou  has  written  and  spoken  before 
and  as  we  have  discussed  here  as  well,  about  what  this  means  for 
the  impoundment  power,  the  whole  theory  of  an  inherent  line  item 
veto,  the  ability  to  this  amendment  to  tilt  more  power  toward  the 
President  and,  even  more  perhaps  fundamentally,  to  erode  the 
basic  authority  of  all  the  branches  of  Government  when  we  see 
what  happens  with  the  various  methods  of  chicanery  and  legerde- 
main that  would  be  used  to  say  you  were  complying  with  this 
amendment  even  though  it  would  not  fundamentally  alter  any- 
thing. 

It  is  the  wrong  way  to  go,  and  I  find  it  as  Alan  Schick  has,  par- 
ticularly distressing  that  many  Members  of  Congress  view  a  pro- 
spective constitutional  amendment  with  no  more  concern  than  they 
do  any  piece  of  legislation  that  comes  up.  Maybe  we  have  had  a 
deep  failure  in  our  civics  education  that  goes  beyond  the  broad  pub- 
lic. 
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Chairman  Byrd.  Mr.  Ornstein,  when  I  came  to  the  Senate  there 
were  men  like  Everett  Dirksen,  Dick  Russell,  Lister  Hill,  Spencer 
Holland  and  one  could  name  various  others.  They  would  have 
gagged  on  this  one. 

I  have  seen  some  real  filibusters  in  that  Senate.  We  do  not  have 
them  anymore — filibusters  that  lasted  months.  And  I  can  imagine 
how  they  would  stand  against  this  amendment.  Those  were  men 
who  revered  the  Constitution  and  who  revered  the  Senate. 

Mr.  Schick,  did  you  want  to  add  anything? 

Mr.  Schick.  Yes;  I  have  a  somewhat  different  perspective.  I  want 
to  relate  the  chairman's  question  to  the  following  problem.  Why  is 
it  that  we  have  such  an  imbalanced  budget  today? 

And  I  think  that  it  is  not  simply  because  one  branch  has  taken 
advantage  of  the  other  branch,  and  certainly  not  because  of  the 
media  explanation  that  Congress  is  the  overspending  branch. 

My  explanation,  which  has  a  direct  bearing  on  this  amendment, 
is  that  we  have  gone  through  a  period  of  time  in  which  both 
branches,  the  executive  and  the  legislative  branches,  have  been  in- 
stitutionally weakened.  And  I  believe  that  if  this  amendment  were 
placed  in  the  Constitution,  parting  company  with  my  colleagues  on 
the  panel,  that  rather  than  strength  flowing  to  the  President,  the 
President  in  addition  to  Congress  would  be  weakened  and  that 
would  have  serious  political  repercussions. 

Let  me  explain  why.  In  many  democratic  countries,  perhaps  most 
of  them,  the  larger  democracies,  the  legislative  branch  is  barred 
from  raising  appropriations  above  the  amount  requested  by  the 
government.  The  legislative  branch  may  only  reduce  or  provide  an 
amount  equal  to  that  which  was  requested.  There  are  even  coun- 
tries in  which  the  budget  presented  by  the  government  takes  effect 
immediately,  and  the  legislature  just  rubber  stamps  it  at  a  later 
date. 

One  would  think  that  with  a  legislative  role  so  constrained  that 
in  these  countries  public  expenditure  is  a  smaller  percentage  of  the 
gross  domestic  product  than  in  the  United  States.  In  fact,  however, 
the  United  States  ranks  near  the  very  bottom.  The  bottom,  Mr. 
Chairman,  of  the  list  of  democratic  countries,  members  of  the 
OECD,  which  is  the  United  Nations  for  the  industrial  democracies, 
in  the  size  of  government  relative  to  the  overall  economy.  We  have 
a  small,  not  a  large  government. 

And  the  explanation  which  I  and  others  have  given  is  that  we 
have  a  system  of  checks  and  balances  in  which  it  is  relatively  hard 
to  establish  a  program,  to  launch  a  program,  to  go  on  very  ambi- 
tious spending  expeditions. 

Why  is  it  that  despite  our  relatively  low  public  expenditure  ratio 
to  the  economy  we  have  been  afflicted  with  high  deficits?  The 
chairman  a  few  moments  ago  spoke  about  the  distinguished  Mem- 
bers of  this  body  a  generation  or  two  ago.  A  lot  of  things  have  hap- 
pened over  the  course  of  time. 

I  have  extraordinary  respect  for  the  Members  of  this  body  with 
whom  I  have  a  professional  relationship.  I  believe  that  they  may 
be  the  equal  to  the  ones  that  you  mentioned.  But  they  do  not  face 
the  same  predicament.  Everywhere  they  turn  they  face  govern- 
mental weakness.  They  face  a  tax  structure  in  which  revenues  are 
automatically— automatically,  Mr.  Chairman,  indexed  downward. 
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They  face  an  expenditure  structure  in  which  spending  on  manda- 
tory programs  is  automatically  indexed  upwards. 

That  is  a  recipe  for  two  things — ^weakness  in  Government  in  both 
branches  and  an  unbalanced  budget.  We  have  changed  the  rules. 
We  have  taken  big  chunks  of  power  out  of  this  branch  and  as  well 
out  of  the  executive  branch. 

Where  has  power  flowed  in  the  last  generation?  Not  here  and  not 
there.  The  two  branches  are  very,  very  enfeebled  compared  to  what 
they  were.  It  takes  institutional  governmental  strength  to  balance 
the  budget.  It  takes  that  kind  of  power,  not  in  one  branch  but  in 
both  branches,  to  reconcile  the  level  of  revenue  with  the  level  of  ex- 
penditure. 

When  you  have  weakness  in  one  branch  and  then  in  another,  the 
two  branches  conspire  together  to  make  do,  to  muddle  through 
their  weakness.  It  is  not  just  the  legislature. 

If  this  were  in  the  Constitution  do  you  know  what  it  would  do, 
Mr.  Chairman?  The  President  would  be  weak  for  the  following  rea- 
son. He  would  be  presented  with  the  need  to  submit  a  budget  to 
the  Congress  which  would  be  rejected  on  its  face  by  the  American 
people.  There  is  no  more  weaker  President  than  that.  He  would 
have  to  find  $150  to  $200  billion  in  expenditure  plus  taxes.  That 
budget  would  be  dead  on  arrival. 

Instead,  this  is  what  a  weak  President  would  do  and  a  weak 
Congress  would  go  along  with  it.  He  would  take  the  roads  and  sell 
them.  How  do  I  know  that?  Because  the  Governor  of  New  Jersey 
in  the  last  2  years  took  a  piece  of  the  New  Jersey  Turnpike  and 
sold  it  to  a  State-established  corporation,  thereby  lowering  State 
expenditure  by  $200  million. 

He  would  the  Governor  of  New  York  who  took  Attica  State  Pris- 
on, probably  the  worst  prison  in  the  United  States  in  which  more 
than  40  inmates  died,  established  a  State  corporation  and  sold  it 
to  them  for  $400  million,  thereby  reducing  the  State  deficit  by  that 
amount. 

That  was  not  a  Governor  of  New  Jersey  or  New  York  who  was 
strong.  It  was  a  Governor  who  was  weak,  so  weak  that  they  could 
not  face  the  truth  and  tell  it  to  their  own  voters.  And  I  believe  that 
is  what  would  steer  the  President  and  Congress  alike. 

The  media  might  say  or  point  the  finger  of  blame  at  this  branch 
or  the  finger  of  blame  at  another  branch,  but  it  will  be  the  joint 
enfeeblement  of  both  the  Presidency  and  the  legislative  branch 
which  will  contribute  to  looking  for  gimmicks,  looking  for  evasions. 
And  the  only  thing  that  the  two  branches  will  be  strong  enough  to 
do  would  be  to  lie  to  themselves. 

Chairman  Byrd.  Where  will  this  power  flow,  Mr.  Fisher?  Which 
branch  of  the  Government  will  emerge  as  being  much  stronger 
than  it  is  now? 

Mr.  Fisher.  I  would  like  to  build  on  what  Alan  Schick  said  be- 
cause I  think  he  makes  an  important  point  about  the  role  that  the 
President  has  to  play  in  our  system. 

I  do  think  power  under  this  amendment  would  go  to  the  execu- 
tive branch,  but  I  think  Alan  Schick  is  correct  that  we  need  a 
strong  President.  And  one  of  the  ironies  of  Ronald  Reagan  being  an 
advocate  of  the  balanced  budget  amendment,  that  he  had  not  only 
authority  to  present  to  you  in  his  8  years  a  balanced  budget  each 
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time,  but  he  had  a  responsibility.  And  that  ingredient  has  been  lost 
in  recent  years — Presidents  looking  at  the  national  interest,  mak- 
ing difficult  choices,  presenting  to  you  a  budget  which  is  respon- 
sible for  the  Nation,  and  then  you,  of  course,  able  to  change  the  pri- 
orities as  to  where  money  is  being  spent. 

But  if  you  get  a  budget  as  you  did  during  the  Reagan  years 
which  is  $200  billion  in  deficit,  we  know  there  is  no  institution,  leg- 
islative institution  that  can  bring  that  around.  It  was  crucial  that 
you  got  leadership  from  the  President.  We  did  not  get  that.  That 
is  one  of  the  reasons  why  we  are  in  the  spot  we  are  in. 

So  I  never  wanted  a  weak  President.  It  is  very  important  that 
we  have  a  system,  and  I  do  not  think  the  balanced  budget  would 
be  one,  this  amendment,  a  system  that  puts  on  the  President  a 
central  responsibility  for  presenting,  submitting  a  budget  that  is 
responsible  and  that  is  fairly  much  in  balance  and  is  responsible 
for  the  Nation.  Then  once  the  President  does  that  job,  then  you  are 
able  to  do  your  job,  and  you  cannot  do  both  jobs. 

Chairman  Byrd.  Well,  I  have  not  heard  either  of  you  say  a  word 
about  the  courts.  You  have  spoken  about  how  the  President  would 
lose  and  how  the  legislative  branch  would  lose  if  this  amendment 
became  part  of  the  Constitution.  What  about  the  courts? 

Mr.  Schick.  The  courts  had  better  study  budgeting  and  account- 
ing, because  that  is  what  they  will  be  into.  They  will  be  full  flush, 
the  chief  budget  makers  of  the  United  States  on  every  matter  of 
controversy.  We  will  take  a  political  controversy  and  transform  it 
into  a  legal  issue,  take  it  to  the  courts,  and  you  know  what  the 
courts  will  do?  The  courts  will  do  what  they  have  done  in  every 
State. 

A  State  establishes  a  corporation  and  gives  it  its  own  source  of 
revenue,  and  these  are  States  which  have  a  balanced  budget  re- 
quirement. And  the  courts  will  go  along  with  the  scam  and  say, 
that  is  not  the  State  activity  or  the  Federal  activity,  therefore,  it 
is  beyond  the  constitution. 

But  there  will  be  instances  in  which  the  courts  might  rule  other- 
wise. And  to  have  the  balance  of  the  budget  dependent  on  a  court 
ruling  I  think  would  be  most  unfortunate. 

The  report  of  the  Judiciary  Committee  opens  the  door  to 
judicializing  this  issue.  It  says  that  the  estimates  have  to  be  in 
good  faith.  Who  is  going  to  determine  that  it  is  in  good  faith,  and 
how  will  we  present  litigants  from  going  to  the  courts  and  challeng- 
ing the  good  faith  of  this  body  in  accepting  the  estimates  presented 
to  it? 

Mr.  Ornstein.  Mr.  Chairman,  I  think  what  Alan  Schick  said  and 
what  others  of  us  said  earlier,  in  fact,  are  not  contradicting  one  an- 
other. There  is  the  question  of  the  relative  balance  of  power  and 
of  absolute  power.  Relatively  speaking,  power  would  flow  from  Con- 
gress to  the  President  and  to  the  courts. 

I  suspect  absolutely  the  courts  would  gain  in  power,  but  in  gen- 
eral I  think  Alan  is  absolutely  right,  and  I  suspect  all  of  us  would 
agree  that  this  is  going  to  continue  to  erode  the  public  sense  of  con- 
fidence in  all  institutions. 

Having  the  courts  step  in  and  make  decisions  about  budgeting 
will  greatly  damage  the  overall  reputation  of  Congress  and  the 
Presidency,  even  as  their  powers  get  sapped.  Having  a  President 
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step  in  and  use  impoundment  power  or  declare  a  line-item  veto, 
and  then  turn  to  the  courts  for  authority  can  only  embarrass  and 
damage  the  reputation  of  all  of  the  branches. 

The  sense  that  you  have  passed  a  constitutional  amendment  and 
then  not  balanced  the  budget  can  only  further  erode  the  overall 
prestige  and  power  and  legitimacy  of  the  institutions. 

So,  you  will  find  that  the  relative  powers  of  the  branches  of  Gov- 
ernment would  shift,  but  all  ultimately  are  going  to  come  down  in 
public  esteem.  And,  let  us  face  it,  from  a  level  that  is  already,  espe- 
cially for  the  Congress,  pretty  low  right  now. 

Chairman  Byrd.  I  think  that  was  very,  very  well  said.  Although, 
Mr.  Schick,  as  one  who  has  been  around  here  now  for  41  years,  36 
of  which — nearly  36  of  which  have  been  in  this  branch  of  the  legis- 
lative branch,  I  find  that  there  is  a  difference  in  the  general  make- 
up of  the  Senate  today  from  what  it  was  when  I  came  here. 

They  are  just  as  smart  today,  just  as  intelligent.  Their  IQ's  are 
just  as  high,  and  they  are  far  better  on  the  sound  bites  than  Sen- 
ator Russell,  or  Senator  McClellan,  or  Senator  Ellender,  or  Senator 
Holland,  or  Senator  Harry  F.  Byrd,  Sr.,  would  have  been,  but  there 
is  a  difference.  I  see  it  every  day. 

There  is  something  else  that  is  different  that  those  men  did  not 
have  to  contend  with,  and  that  is  the  rise  in  the  strength  of  special 
interest  groups,  and  the  development  and  growth  of  political  action 
committees.  And  all  of  these  have  contributed  one  way  or  another, 
it  seems  to  me  in  the  overall,  to  a  weakening  of  the  legislative 
branch,  and  it  has  had  its  impact  on  the  integrity  of  the  body. 

Jugurtha,  when  he  was  ordered  by  the  Roman  Senate  to  leave 
Italy,  as  he  passed  through  the  gates  of  Rome,  looked  back  several 
times  in  silence.  Finally  he  exclaimed,  "yonder  is  a  city  put  up  for 
sale  and  its  days  are  numbered  if  it  finds  a  buyer." 

I  see  Jugurtha's  statement  in  the  context  of  what  we  are  consid- 
ering here.  I  see  the  numbering  of  the  days  of  the  Senate,  the  U.S. 
Senate,  one  of  the  two  great,  really  great  senates  of  the  world — the 
Roman  Senate  and  the  U.S.  Senate,  very  different  in  most  respects. 

But  I  see  Jugurtha's  prophecy  and  his  warning  in  the  context  of 
such  amendments  as  Senate  Joint  Resolution  41.  The  Senate's  days 
as  a  great  Senate,  and  the  constitutional  system,  are  numbered  if 
they  find  a  buyer;  a  buyer,  not  in  the  sense  of  someone  who  comes 
bearing  money,  although  the  special  interest  groups  and  the  PAC's 
do  that,  but  a  buyer  in  the  sense  that  we  are  not  demonstrating 
the  strength  and  the  integrity  that  we  should  in  the  face  of  these 
attacks  on  the  legislative  branch  and  on  the  constitutional  system 
of  checks  and  balances  and  separation  of  powers. 

The  attacks  on  Congress  are  becoming  so  virulent  and  the  rev- 
erence of  Senators  for  the  Senate  is  becoming  so  nominal  that  in 
the  face  of  an  amendment  like  this,  we  may  have  found  a  buyer; 
an  amendment  which  is  almost  there,  almost  at  the  threshold  now 
of  the  State  legislatures,  and  if  it  were  to  go  to  the  legislatures  and 
if  resistance  were  not  to  be  made  there,  then  the  days  of  this  gov- 
ernmental structure  as  we  know  it,  based  on  the  constitutional  sys- 
tem as  we  know  it,  are  numbered. 

I  view  this  as  an  extremely  serious  threat  to  our  constitutional 
system. 
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Well,  you  all  have,  I  think,  touched  upon  the  variety  of  tricks  and 
subterfuges  that  would  be  used  to  disguise  the  deficit  and  make  it 
more  difficult  to  control.  I  think  you  have  all  spoken  eloquently, 
and  I  just  hope  that  my  colleagues  have  been  listening. 

It  is  interesting.  I  think  you,  Mr.  Schick,  referred  to  some  lan- 
guage, or  it  may  have  been  others  of  you,  in  the  committee  report, 
and  I  shall  read  from  the  committee  report:  "Congress  could  use  es- 
timates of  receipts  or  outlays  at  the  beginning  of  the  fiscal  year  to 
determine  whether  the  balanced  budget  requirement  of  section  1 
would  be  satisfied."  It  could  use  estimates,  so  long  as  the  estimates 
were  reasonable  and  made  in  good  faith. 

In  addition.  Congress  could  decide  that  a  deficit  caused  by  a  tem- 
porary self-correcting  drop  in  receipts  or  increases  in  outlays  dur- 
ing the  fiscal  year  would  not  violate  the  article.  Similarly,  Congress 
could  state  that  very  small  or  negligible  deviations  from  a  balanced 
budget  would  not  represent  a  violation  of  section  1. 

What  do  you  think  of  that?  Would  this  not  represent  a  violation 
of  section  1,  which  says  total  outlays  for  any  fiscal  year  shall  not 
exceed  total  receipts  for  that  fiscal  year,  unless  three-fifths  vote  to 
waive  it.  What  do  you  think  of  this  language  that  is  in  the  commit- 
tee report? 

It  seems  to  me  that  those  who  are  proponents  of  the  amendment 
are  already  seeking  ways  to  avoid  the  impact  of  it,  finding  the  es- 
cape hatches  already.  There  they  are  in  the  committee  report. 

Mr.  Fisher. 

Mr.  Fisher.  That  committee  report  language  is  unusual  because 
it  says  that  Congress  could  use  estimates.  Of  course,  it  has  to  use 
estimates.  That  is  all  that  you  would  have.  In  starting  out,  you 
have  to  use  estimates. 

Then  the  issue  is  when  the  fiscal  year  is  over,  as  some  of  the  es- 
timates are  off  and  indeed  if  you  have  a  deficit,  what  happens 
then?  Well,  we  would  all  agree,  if  the  deficit  is  10  cents  there  is 
no  violation  there. 

So  there  is  going  to  be  some  judgment  as  to  what  kind  of  devi- 
ation is  minor  and  when  it  gets  major.  If  it  does  not  get  major,  if 
that  is  the  judgment,  then  what  happens?  Because  the  fiscal  year 
is  over.  There  is  nothing  you  can  do  about  that  year.  Do  you  then 
make  some  adjustment  the  next  year? 

For  example,  if  you  had,  because  the  revenues  dropped  and  out- 
lays increased,  you  had  a  $50  billion  deficit  and  everyone  agreed 
that  that  violates  the  amendment,  do  you  have  to  make  that  up  the 
next  year?  I  do  not  think  this  legislative  history  we  have  explains 
that.  What  would  you  do  with  a  $50  billion  deficit?  Would  you  have 
to  have  a  $50  billion  surplus  the  next  year?  There  is  no  explanation 
in  the  legislative  history  as  to  what  would  happen. 

We  have  to  use  estimates.  The  question  is  if  you  are  at  the  end 
of  the  year  and  you  have  a  deficit,  what  happens?  There  is  no  ex- 
planation. 

Mr.  Ornstein.  I  think  Mr.  Schick's  point  is  an  extremely  good 
one  here.  How  do  we  define  reasonable  and  in  good  faith?  Prima 
facie?  Probably  not.  Clearly,  if  we  just  gain  through  what  will  hap- 
pen if  we  end  up  with  a  very  large  deficit,  if  we  get  to  the  end  of 
the  fiscal  year  and  a  couple  of  months  later,  because  it  takes  that 
long,  we  look  at  the  numbers  and  we  find  out  there  is  a  very  large 
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deficit,  somebody  is  going  to  take  this  to  the  courts  and  argue  that 
this  was  chicanery,  that  these  were  not  reasonable  estimates,  that 
they  were  not  made  in  good  faith,  and  the  Supreme  Court  is  going 
to  ultimately  decide  how  you  define  reasonable  and  in  good  faith 
and  probably,  then,  by  projection  decide  how  you  can  make  esti- 
mates that  are  reasonable  or  in  good  faith  or  how  you  punish  peo- 
ple who  are  unreasonable  or  do  not  act  in  good  faith. 

What  does  that  mean?  Well,  it  could  very  well  mean  the  Su- 
preme Court  defining  a  method  by  which  institutions  make  eco- 
nomic projections.  Do  we  really  want  that?  Or  deciding  some  form 
of  sanction  applying  to  those  who  are  ruled  as  having  acted  in  bad 
faith.  I  cannot  imagine  anybody  who  would  actually  want  to  see 
that  kind  of  a  scenario  play  itself  out,  but  that  is  built  right  into 
the  amendment. 

Mr.  Schick.  Mr.  Chairman,  this  amendment  is  truly  unusual. 
And  while  the  chairman  referred  to  the  committee  report,  the  text 
of  the  resolution  itself  is  contradictory.  Section  1  requires  an  actual 
balance  and  section  6  permits  an  estimated  balance.  It  is  not  a 
matter  of  loose  draftsmanship  which  drives  this  contradiction.  It  is 
rather  that  you  have  to  begin  with  estimates  but  you  end  up  with 
actualities,  and  the  two  may  differ  very  much. 

Every  budget,  including  the  budget  required  by  this  proposed 
amendment,  would  be  hostage  to  the  performance  of  the  economy, 
much  more  so  than  to  the  actions  of  the  Congress  of  the  United 
States.  We  may  think,  and  the  chairman  has  heard  strong  testi- 
mony about  the  impossibility  and  the  undesirability  of  striving  for 
balance  during  a  period  of  recession,  but  the  ripple  effects  of  a  re- 
cession go  beyond  the  12  months  of  a  fiscal  year  which  the  economy 
may  have  some  difficulty. 

It  takes  years,  including  years  of  economic  growth,  to  correct  for 
a  recession.  And  so  the  drafters  of  this  amendment  were  tor- 
mented. They  want  an  actual  balance,  but  they  have  to  settle  for 
a  planned  or  an  estimated  balance  because  the  economy  would  not 
let  them  have  it  otherwise. 

And  I  am  troubled  by  what  would  happen  if  the  courts  were 
faced  not  simply  with  the  confused  language  of  the  committee  re- 
port but  with  the  contradictions  in  the  text  of  the  amendment  it- 
self. I  know  of  no  other  clause  in  the  U.S.  Constitution  which 
giveth  and  taketh  back  on  the  same  page. 

Mr.  COLLENDER.  Mr.  Chairman,  if  I  could  just  add  something,  as 
I  read  this  section  of  the  report  it  seemed  to  me  the  report  not  only 
invited  but  anticipated  the  use  of  a  number  of  the  gimmicks  that 
we  all  talked  about  and  that  many  of  your  other  witnesses  have 
talked  about  this  week,  which  is  rather  extraordinary,  as  you  men- 
tioned. But  let  me  just  mention  one  other  thing  that  might  be  the 
mirror  image  of  what  Dr.  Schick  just  mentioned. 

As  I  read  some  of  the  writings  of  Judge  Robert  Bork,  he  indi- 
cated that  the  courts  might  decide  that  they  cannot  or  should  not 
get  involved  in  some  of  these  questions,  in  which  case  you  could 
have  a  situation  where  a  deficit  ends  up,  whether  accidentally  or 
otherwise,  and  the  courts  refusing  to  rule  on  it,  and  so  there  is  no 
way  to  enforce  the  amendment  as  it  is  written. 

Going  back  to  some  of  the  cynicism  and  skepticism  that  we 
talked  about  earlier,  you  would  have  a  situation  where  there  was 
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possibly  open  defiance  of  the  amendment  and  nothing  that  anyone 
could  do  about  it.  It  seems  to  me  that  would  just  increase  dis- 
satisfaction with  not  just  Congress  or  perhaps  the  White  House, 
but  certainly  with  the  court  system  as  well,  and  there  would  be  no 
place  else  to  go  at  that  point. 

Chairman  Byrd.  And  what  would  that  do  to  the  Constitution? 

Mr.  COLLENDER.  Well,  it  would  clearly,  almost  unambiguously, 
abase  its  meaning  for  most  people. 

Chairman  Byrd.  And  if  it  can  be  violated  in  one  particular? 

Mr.  COLLENDER.  Certainly,  it  has  the  potential  in  a  number  of 
other  places. 

Chairman  Byrd.  Section  6,  we  hear  the  proponents  say  we  need 
this,  we  need  this  to  force  us  to  take  the  difficult  actions,  to  make 
the  hard  decision  necessary  to  balance  the  budget.  We  need  this 
amendment  to  force  us  to  do  that.  Section  6  says,  "The  Congress 
shall  enforce  and  implement  this  article  by  appropriate  legislation 
which  may  rely  on  estimates  of  outlays  and  receipts." 

Now,  if  the  good  Lord  lets  me  live,  I  will  still  be  around  here  in 
the  year  2000  in  this  body.  What  is  there  about  this  amendment 
that  guarantees  that  I  will  have  any  more  courage  then  than  I 
have  today? 

Mr.  Schick.  That  is  true,  Mr.  Chairman.  The  language  that  you 
just  read  recognizes  that  the  effect  given  to  this  amendment  will 
depend  on  implementing  legislation.  In  other  words,  whether  we 
achieve  a  balance  or  not,  how  we  define  receipts  and  expenditures, 
how  we  treat  estimates,  what  is  the  scope  of  the  Government  which 
is  covered  by  this  amendment,  and  all  the  issues  which  have  been 
covered  at  this  hearing,  all  of  them  will  be  determined  by  imple- 
menting legislation. 

Nothing  beyond  implementing  legislation  except  strong  interven- 
tion by  the  courts  can  give  other  effect  to  this  amendment.  And, 
therefore,  I  think  it  would  be  prudent  to  exhaust  legislative  rem- 
edies, which  we  have  not  come  close  to,  before  we  even  think  about 
amending  the  Constitution.  If,  after  all,  the  meaning  of  the  amend- 
ment will  depend  on  legislation,  let  us  reflect  on  what  we  can  do 
further  by  way  of  legislation. 

Mr.  COLLENDER.  Is  that  not  the  ultimate  irony,  really,  for  all  the 
balanced  budget  amendment  supporters  who  say  that  a  statutory 
approach  will  not  work?  The  amendment  relies  on  a  statutory  ap- 
proach to  make  it  work,  and  what  makes  anyone  think,  as  you  sug- 
gested, that  we  would  ever  be  able  to  get  the  correct  statute  in 
place?  We  could  do  that  now.  There  is  on  reason  to  have  a  constitu- 
tional amendment. 

It  is  almost  as  if  the  amendment  is  saying  stop  me  before  I  spend 
again  or  before  I  ask  for  more  spending.  And  yet  we  have  that  abil- 
ity now.  As  last  year — I  mentioned  this  earlier — as  last  year  amply 
showed,  there  was  a  clear  message  from  the  voters  in  the  1992 
election  that  Congress  and  the  President  responded  to.  The  deficit 
was  reduced.  It  was  difficult,  but  it  was  done.  There  was  no  Sword 
of  Damocles  from  the  budget  process  hanging  over  everyone's  head 
last  year. 

The  whole  effort  was  totally  discretionary,  and  yet  it  was  done. 
In  fact,  there  was  an  attempt  to  do  a  second  spending  cut  bill  later 
in  the  year.  Why  could  that  not  happen  again?  I  mean,  this  is  the 
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essence  of  the  whole  amendment.  It  relies  on  Congress  to  take  fur- 
ther action,  which  could  be  done  in  the  absence  of  the  amendment 
anyway. 

Chairman  Byrd.  We  have  about,  let  us  say  2  minutes  each  left. 
You  have  an  opportunity  to  deliver  a  message  to  the  American  peo- 
ple today  anent  this  amendment.  What  would  you  say  to  them? 

Mr.  COLLENDER.  Mr.  Chairman,  I  would  say  two  things:  First, 
balanced  budget  is  not  the  same  as  balanced  budget  amendment. 
The  power  already  exists  to  balance  the  budget.  Do  not  be  taken 
in  by  this  sham.  Very,  very  simple.  If  you  as  a  voter  want  to  ex- 
press your  desire  to  get  the  budget  balanced,  regardless  of  how  you 
would  like  it  done,  go  ahead  and  express  it.  But  do  not  rely  on 
some  sort  of  external  device  to  do  your  thinking  for  you.  This  will 
not  work,  and  you  will  be  fooled  into  thinking  that  it  will,  and  at 
the  time  you  realize  that  it  will  not,  it  will  be  too  late. 

Chairman  Byrd.  Mr.  Fisher. 

Mr.  Fisher.  I  would  say  the  reason  we  are  concerned  about  the 
deficit  and  the  reason  we  are  having  hearings  is  that  the  deficit  in 
the  Federal  budget  is  clear  and  you  can  see  it.  And  the  danger  of 
the  amendment  is  that  you  would  not  bring  down  the  deficit. 

I  think  you  could  see  that  in  1990.  If  you  had  met  Gramm-Rud- 
man  2,  the  country  was  not  willing  to  do  that,  was  not  willing  to 
go  through  the  sequestration  process,  and  I  think  that  would  hap- 
pen with  the  amendment.  You  would  not  cut  Social  Security  and 
other  areas,  veterans  benefits,  15,  20  percent  to  get  a  balanced 
budget,  and  so  you  would  have  to  go  to  devices.  You  would  disguise 
the  deficit  and,  therefore,  make  it  much  more  difficult  to  deal  with. 
You  would  lose  accountability,  you  would  lose  responsibility. 

Chairman  BVRD.  Mr.  Omstein,  your  message  to  the  American 
people  with  respect  to  the  proposed  amendment. 

Mr.  Ornstein.  I  think  there  are  several  things  that  the  Amer- 
ican people  really  should  think  through  here.  The  first  is  one  that 
has  been  stressed  before,  but  needs  to  be  stressed  again.  This  is  not 
a  vote  for  a  balanced  budget. 

This  is  a  vote  that  has  the  appearance,  the  sheen,  the  pretense 
of  being  for  a  balanced  budget,  or  against  a  balanced  budget,  and 
in  the  campaign  next  year  we  are  going  to  see  all  kinds  of  can- 
didates who  will  get  out  there  and  say,  my  opponent  voted  against 
a  balanced  budget.  Do  not  believe  it. 

This  is  a  vote  on  something  very  different  than  a  balanced  budg- 
et. It  is  a  vote  on  changing  the  Constitution. 

The  second  thing  I  would  say  to  the  American  people  is,  do  not 
let  your  distaste  for  what  Government  has  done,  what  politicians 
in  Washington  have  done,  lead  you  down  a  path  of  altering  the 
basic  document  by  which  we  have  governed  ourselves  for  200  years 
in  an  almost  irrevocable  way,  because  that  is  what  we  are  talking 
about  here,  and  we  are  talking  about  people  who  understandably 
are  emotionally  caught  up  with  what  they  see  as  Washington  run 
out  of  control. 

There  may  be  reasons  for  people  to  vote  out  their  representatives 
if  they  do  not  like  what  they  have  been  doing  individually.  There 
may  be  reasons  to  take  steps  regarding  pieces  of  legislation.  There 
are  all  kinds  of  things  that  people  can  do  to  refiect  their  outrage 
or  unhappiness,  but  changing  the  Constitution  of  the  United  States 
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in  a  fashion  that  will  have  untold  consequences,  many  of  them  we 
cannot  even  begin  to  anticipate  here,  but  far  more  our  history 
would  suggest  would  be  negative  than  positive,  is  not  what  we 
ought  to  be  doing  here. 

This  is  not  the  kind  of  step  that  should  be  taken  to  try  and  make 
people  feel  better  about  moving  to  balance  a  budget,  or  to  feel  bet- 
ter about  their  unhappiness  with  Washington.  It  is  too  serious  and 
too  dangerous. 

Finally,  I  would  say  something  that  Professor  Schick  said  that 
you  should  do  for  your  colleagues,  and  I  think  the  public  ought  to 
do  it  as  well.  Read  this  amendment.  Do  not  just  take  it  as  this  is 
a  constitutional  amendment  that  would  balance  the  budget.  It  is  a 
simple  amendment.  In  fact,  it  is  something  that  is  not  difficult  to 
understand.  It  is  not  written  in  legal  gobbledygook  in  a  way  that 
people  will  not  be  able  to  understand. 

As  you  read  it,  I  think  people  will  be  able  to  see  why  those  of 
us  sitting  at  this  table  and  why  you  and  why  others,  including  this 
whole  range  of  people  from  left  to  right,  legal  scholars  and  others, 
view  it  with  enormous  alarm. 

Mr.  Schick.  I  would  ask  for  us  to  be  honest  about  the  finances 
of  Government.  Ask  them  whether  they  have  borrowed  to  finance 
a  home.  Ask  them  whether  they  have  borrowed  to  finance  a  busi- 
ness. Ask  them  whether  they  have  gone  into  debt  because  they 
faced  hard  times. 

Ask  them  whether  they  would  want  to  labor  under  a  rigid  rule 
that  would  tell  them  within  a  month,  within  a  pay  period,  within 
a  year,  within  a  fiscal  year,  they  are  not  permitted  to  borrow 
money  because  there  is  a  law  and  a  Constitution  that  bars  them 
from  doing  so. 

Tell  them  that  Government  needs  even  more  flexibility  than  they 
have,  because  Government  invests,  and  Government  faces  crises, 
and  Government  must  redress  the  injuries  of  the  economy,  and 
Government  sometimes  must  take  and  finance  military  action. 

Ask  them  how  tightly  do  they  want  to  tie  their  Government  so 
that  it  cannot  govern. 

Chairman  Byrd.  Well,  gentlemen,  I  thank  you.  I  think  we  have 
had  an  excellent  panel,  a  fine  presentation  by  each  of  you,  and  I 
like  your  closing  messages  to  the  people.  I  hope  that  my  colleagues 
and  the  people  who  are  watching  and  listening  will  ponder  what 
you  have  said. 

Nathan  Hale  said  he  had  but  one  life  to  lose  for  his  country.  I 
think  you  have  given  something  today  to  your  country.  Thank  you. 

STATEMENT  OF  HON.  THOMAS  EAGLETON,  ST.  LOUIS,  MO 

Chairman  Byrd.  Now,  our  next  witness  is  an  old  and  familiar 
friend  to  me  and  to  many  of  my  colleagues,  former  Senator  Thomas 
F.  Eagleton. 

I  called  my  friend  Tom  Eagleton  a  few  days  ago  and  I  inquired 
as  to  whether  or  not  he  would  be  willing  to  testify  before  this  com- 
mittee on  this  amendment.  He  checked  his  calendar  and  said  he 
would  be  glad  to  do  it,  glad  to  do  so,  and  I  am  so  appreciative  of 
your  doing  this.  Senator  Eagleton.  You  have  come  a  long  way.  It 
is  not  always  easy.  You  are  a  busy  man,  and  yet  in  the  face  of  the 
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many  contributions  you  have  already  made  to  your  country,  you 
are  always  ready  to  make  one  more,  and  I  am  proud  of  you. 

The  reason  I  called  you  is  because  you  always  struck  me  as 
someone  who  had  a  level  head,  who  had  your  head  screwed  on 
right,  and  who  was  a  good,  common  sense  man,  and  one  who  un- 
derstood the  Constitution  of  the  United  States,  one  who  revered  it, 
so  why  do  you  not  begin? 

Senator  Eagleton.  Thank  you,  Mr.  Chairman.  I  feel  like  I  have 
been  brought  back  from  the  dead.  I  am  delighted  to  be  here,  and 
I  appreciate  it  very  much. 

I  might  add  a  footnote  at  the  beginning.  It  is  usually  footnotes 
at  the  end,  but  I  think  I  will  add  one  at  the  beginning.  You  were 
contemplating  what  changed  in  our  political  structure,  and  you 
pointed  out  the  influence  of  PAC's  and  special  interest  groups,  sin- 
gle issue  groups,  all  of  that. 

I  would  add  one  more  to  your  list.  As  PAC's  and  special  interest 
and  single  issue  groups  have  gone  up  in  power,  the  two-party  sys- 
tem has  declined  in  power.  The  power  has  just  changed  from  one 
escalating  to  the  other  going  down,  so  that  today  the  two  political 
parties  virtually  are  approaching  a  situation  where  they  are  just  a 
convenient  vehicle  for  people  to  run  for  office. 

You  have  a  convention  every  4  years,  you  nominate  a  Presi- 
dential nominee,  you  have  some  Senate  candidates  and  after  that 
it  is  every  man  and  every  woman  for  him  and  herself.  No  party  re- 
sponsibility, no  party  accountability. 

You  were  mentioning  the  people  that  you  served  with.  You  could 
have  mentioned  Ljmdon  Johnson,  the  majority  leader.  You  could 
have  almost  mentioned  yourself,  but  you  would  not  do  it,  because 
that  would  be  immodest,  but  when  you  have  majority  leaders  who 
believe  and  try  to  get  their  party  together  and  have  a  party  posi- 
tion, that  is  gone.  Oh,  no,  I  cannot  lead,  I  cannot  go  with  you  on 
this  one.  I  am  off  on  my  own  on  this  one,  I  am  off  on  my  own  on 
that  one,  and  that  is  one  of  the  big  changes  in  American  politics. 

Even — and  I  was  only  here  18  years.  You  have  been  here  36. 
Even  in  my  18  years,  from  1968  to  1986,  I  saw  an  enormous  sea 
change  in  that  regard,  and  I  do  not  mean  to  filibuster,  but  I 
thought  I  would  add  that.  I  do  have  this  short  statement,  if  I  may. 

The  proposed  constitutional  amendment  to  balance  the  budget 
means  either  too  much  or  too  little,  take  your  choice.  Only  the  Fed- 
eral courts  can  tell  us,  and  therein  lies  much  of  its  potential  evil. 
It  may  mean  too  much,  as  the  four  witnesses  that  preceded  me. 

It  may  mean  that  because  of  a  sagging  economy  and  falling  reve- 
nues. Congress  would  be  forced  to  raise  taxes,  leading  to  a  further 
downward  shove  on  the  economy,  or  in  the  same  sagging  economy. 
It  might  require  that  Government  expenditure  programs  be  cut, 
leading  as  well  to  a  further  downward  shove  on  the  economy.  A 
constitutional  amendment  mandating  a  balanced  budget  will  re- 
quire fiscal  actions  that  will  exacerbate  recessions,  or  perhaps 
cause  a  recession. 

My  personal  political  hero — ^you  name  some  of  yours,  Mr.  Leader. 
My  personal  political  hero  has  been  Franklin  Roosevelt.  In  1932  he 
ran  on  a  platform  calling  for  a  balanced  budget.  He  did,  and  he 
meant  it.  A  lot  of  people  laughed,  but  he  meant  it. 
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He  was,  believe  it  or  not,  a  penny-pinching  Dutchman.  For  much 
of  his  Presidency,  he  philosophically  pursued  the  Holy  Grail  of  a 
balanced  budget.  He  did  not  trust  what  Lord  Ke3nies  was  saying 
about  the  need  for  a  deficit  to  stimulate  the  economy  in  times  of 
an  economic  downturn. 

In  fact,  in  1937,  Roosevelt  decided  that  that  was  the  time  to  bal- 
ance the  budget,  despite  continuing  severe  unemployment,  so  he 
tightened  Federal  spending  so  that  for  the  first  9  months  of  that 
fiscal  year,  revenues  were  higher  than  expenditures  by  $66  million. 

They  dealt  in  millions  back  then,  but  then  suddenly  on  October 
17  the  market  crashed  again,  and  this  time  it  was  not  Hoover's 
crash,  it  was  Roosevelt's  crash.  Well,  Roosevelt  could  correct  his 
error,  and  he  did,  but  a  constitutional  mandate  is  not  easily  self- 
correcting.  Every  passing  week  of  an  economic  downturn  could  in- 
dicate the  urgency  of  changing  the  fiscal  course,  but  the  iron  grip 
of  inflexible  constitutionally  mandated  economic  policy  controlled 
by  41  percent  of  either  House  of  Congress  could  thwart  that 
change. 

Oh,  do  not  worry  about  anything  as  grim  as  all  that.  That  is  the 
argument  sensible  men  and  women  would  vote  to  suspend  the  ef- 
fect of  the  amendment.  You  know,  it  is  only  a  principle,  you  know, 
and  in  real  life  there  is  going  to  be  plenty  of  adequate  flexibility. 

Well,  if  that  is  so,  then  the  amendment  means  so  little  as  to  con- 
stitute the  public  relations  mirage.  It  becomes  an  evasion,  a  politi- 
cal exercise  unworthy  of  enshrinement  in  our  Constitution. 

That  is  the  document  of  Government  that  was  once  described  by 
Prime  Minister  William  Gladstone  as  "the  most  wonderful  work 
ever  struck  off  at  a  given  time  by  the  brain  and  purpose  of  man." 

So  how  do  we  know  whether  it  means  too  much  or  too  little? 
Well,  the  courts  will  have  to  tell  us.  Some  of  our  preceding  wit- 
nesses think  that  the  courts  might  duck  the  issue.  That  is  quite 
possible.  They  might  say  it  is  a  nonjusticiable  issue,  but  maybe 
they  decide  it  is  in  the  Constitution,  and  here  it  is.  It  is  before  us. 
We  have  got  to  interpret  it. 

Well,  it  is  conceivable  that  the  whole  Federal  budget,  item  by 
item,  would  end  up  for  review  and  pruning  by  the  Supreme  Court, 
9  justices  and  20  or  30,  whatever  it  is,  law  clerks  working  at  night, 
crafting  a  budget. 

Conservatives  who  condemn  the  activism  of  American  judges  and 
God  knows,  there  is  a  lot  of  those,  should  wonder  whether  they 
really  want  the  Federal  courts  of  the  land  running  the  appropria- 
tions process,  cutting  Social  Security,  cutting  the  defense  budget, 
and  voting  in  new  taxes. 

As  to  the  power  of  a  Federal  court  to  impose  or  authorize  a  tax, 
some  of  the  Senators  should  be  mindful  of  the  case  called  Missouri 
V.  Jenkins — obviously,  it  is  from  my  own  State — wherein  the  au- 
thority of  a  Federal  court  to  transmit  a  judicially  dictated  tax  to 
a  local  tax  collector  was  upheld  by  the  U.S.  Supreme  Court. 

That  judge — and  I  happen  to  know — I  am  happy  to  recommend 
that  judge  to  President  Carter,  and  he  is  still  a  friend  of  mine,  but 
he  said,  well,  I  think  it  was  in  a  school  busing  situation,  and  I 
think  we  need  a  new  tax  on  such-and-such,  so  here,  I  order  a  tax 
and  send  it  down  to  the  tax  collector.  Five  to  four,  the  court  said 
yes. 
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So  the  proposed  constitutional  amendment  is  either  unenforce- 
able, and  hence  it  is  a  sham,  or  it  is  enforceable  by  the  courts,  and 
hence  it  is  a  monster.  That  is  your  choice.  It  is  either  a  sham  on 
the  one  hand,  or  a  monster  on  the  other  hand,  and  that  is  not  the 
kind  of  action  that  this  Congress  should  take  in  presenting  it  to  the 
American  people. 

One  final  other  word,  this  word  reasonable,  I  think  you  were 
quoting  from  the  report.  As  you  know,  Mr.  Chairman,  there  is  a 
doctrine  in  law  called  the  reasonable  man  doctrine.  What  would  a 
reasonable  man  do  in  this  situation? 

The  courts  have  been  interpreting  that  phrase,  reasonable  man, 
for  100  years.  There  are  50  States,  and  I  bet  you  there  are  at  least 
50  different  interpretations  of  what  a  reasonable  man  is  supposed 
to  do  or  not  supposed  to  do. 

PREPARED  STATEMENT 

So  we  could  have — ^with  this  constitutional  amendment,  and  with 
the  committee  report  appended  to  it  as  its  preeminent  interpretive 
vehicle,  we  could  have  50  different  interpretations  of  what  is  rea- 
sonable or  unreasonable,  but  it  is  the  nine  justices  that  would  have 
to  tell  us  how  to  run  this  country,  and  I  do  not  think  that  is  what 
the  Congress  wants,  and  indeed,  that  is  not  what  the  people  want. 

[The  statement  follows:] 

Statement  of  Thomas  F.  Eagleton 

The  proposed  constitutional  amendment  to  balance  the  budget  means  either  too 
much  or  too  little — take  your  pick — only  the  Federal  courts  can  tell — and  therein 
lies  much  of  its  potential  evil. 

It  may  mean  too  much.  It  may  mean  that  because  of  a  sagging  economy  and  fall- 
ing revenues,  Congress  would  be  forced  to  raise  taxes  leading  to  a  further  downward 
shove  to  the  economy.  Or,  in  the  same  sagging  economy,  it  might  require  that  gov- 
ernment expenditure  programs  be  cut,  leading  to  a  further  downward  shove  to  the 
economy. 

A  constitutional  amendment  mandating  a  balanced  budget  will  require  fiscal  ac- 
tions that  will  exacerbate  recessions  or  perhaps  even  cause  a  recession. 

My  personal  political  hero  is  Franklin  Roosevelt.  In  1932,  he  ran  on  a  platform 
calling  for  a  balanced  budget.  He  meant  it.  He  was,  believe  it  or  not,  a  penny-pinch- 
ing Dutchman.  For  much  of  his  presidency,  he  philosophically  pursued  the  holy  grail 
of  a  balanced  budget.  He  didn't  trust  what  Lord  Keynes  was  saying  about  the  need 
for  a  deficit  to  stimulate  the  economy  in  times  of  an  economic  downtvun.  In  fact, 
by  1937  Roosevelt  decided  that  the  time  had  come  to  balance  the  budget.  Despite 
continuing  severe  unemployment,  he  tightened  Federsil  spending  so  that  for  the  first 
nine  months  revenues  ran  higher  than  expenditures  by  $66  milhon — and  then  sud- 
denly on  October  17,  the  market  crashed  again.  This  time  it  wasn't  Hoover's  crash. 
This  time  it  was  Roosevelt's. 

Roosevelt  could  correct  his  error  in  judgment — and  did.  But  a  constitutional  man- 
date is  not  easUy  self-correcting.  Every  passing  week  of  an  economic  downturn  could 
indicate  the  urgency  of  changing  the  fiscal  course,  but  the  iron  grip  of  an  inflexible, 
constitutionally  mandated  economic  policy  controlled  by  41  percent  of  either  house 
of  Congress  could  thwart  any  such  change. 

Oh  don't  worry  about  anything  as  grim  as  that,  it  is  argued.  Sensible  men  and 
women  would  vote  to  suspend  the  effect  of  the  amendment.  It's  only  a  principle,  you 
know.  In  real  life,  there  would  be  adequate  flexibility. 

If  that  is  so,  then  the  amendment  may  mean  so  little  as  to  constitute  a  public 
relations  mirage.  It  becomes  an  evasion,  a  political  exercise  unworthy  of 
enshrinement  in  our  constitution,  the  document  of  governance  described  by  William 
Gladstone  as  "the  most  wonderful  work  ever  struck  off  at  a  given  time  by  the  brain 
and  purpose  of  man." 

How  Qo  we  know  whether  it  means  too  much  or  too  little?  The  courts  will  tell  us 
because  it  is  the  courts  which  wotdd  ultimately  have  to  enforce  it. 
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It  is  conceivable  that  the  whole  Federal  budget,  item  by  item,  would  end  up  for 
review  and  pruning  by  the  Supreme  Court.  Conservatives  who  condemn  the  activ- 
ism of  American  judges  should  wonder  whether  they  really  want  the  Federal  courts 
of  the  land  running  the  appropriation  process,  cutting  Social  Security  and  the  de- 
fense budget,  and  voting  in  new  taxes.  As  to  the  power  of  a  Federal  court  to  impose 
or  authorize  a  tax,  one  should  be  mindful  of  Missouri  v.  Jenkins,  a  case  from  my 
own  State,  wherein  the  authority  of  a  Federal  court  to  transmit  a  judicially  inspired 
local  tax  levy  to  tax  collectors  was  upheld  by  the  Supreme  Court. 

The  proposed  constitutional  amendment  is  either  unenforceable  and  hence  is  a 
sham  or  it  is  enforceable  by  the  courts  and  is  a  monster. 

Sham  or  monster?  Congress  should  not  perpetrate  such  a  twin-headed  monstros- 
ity. 

Chairman  Byrd.  Senator  Eagleton,  you  are  a  former  attorney 
general,  I  believe,  of  the  State  of  Missouri,  and  a  former  Member 
of  the  Senate  who  served  18  years  in  the  Senate.  There  are  a  hand- 
ful of  Senators  who  have  not  made  their  decisions  or  at  least  have 
not  made  their  decision  known  yet,  and  they  will  decide.  What 
would  you  say  to  them? 

They  are  listening.  They  are  watching  you  right  this  minute  and 
they  are  listening  to  what  you  have  to  say.  You  are  a  former  Sen- 
ator, and  you  can  speak  to  them  as  though  you  were  standing  there 
at  your  same  old  desk.  I  can  see  you  there  in  the  Senate  standing 
as  I  saw  you  yesterday,  it  seems.  What  would  you  say  to  them  to 
try  to  convince  them? 

Senator  Eagleton.  I  would  say  this,  in  the  routine  legislative 
process  you  can  correct  a  mistake.  If  a  bill  comes  through  maybe 
it  is  a  bill  you  have  written  and  that  bill  has  gone  through  on  the 
floor  and  on  the  House  side,  and  maybe  it  does  not  work  out. 
Maybe  there  are  some  unforseen  things  that  cause  that  bill  to  need 
amendment,  change,  alternation,  and  that  is  part  of  the  oversight 
process  that  Senators  and  House  Members  go  through  to  correct 
things  that  come  up. 

It  is  pretty  dam  hard  to  change  an  amendment  to  the  Constitu- 
tion. Now,  we  did  it  once  with  prohibition.  We  voted  in  prohibition 
in  one  amendment,  and  after  a  bunch  of  years  we  voted  it  out  with 
another  amendment.  But  by  and  large  once  an  amendment  is  there 
it  is  there.  It  is  there  in  perpetuity. 

So,  when  you  think  about  how  you  are  going  to  vote  on  a  bill, 
I  guess  you  can  think  once.  If  it  is  a  good  bill  I  will  vote  aye.  For 
a  constitutional  amendment  you  have  got  to  think  more  than  once. 
You  have  got  to  think  twice  because  you  are  voting  on  eternity  and 
you  are  voting  on  some  imponderables  that  are  not  contained  in  the 
superficial  notion  of,  oh,  we  ought  to  balance  our  budget.  As  the 
previous  witnesses  said,  that  is  not  the  issue. 

You  can  be  for  a  balanced  budget  or  against  a  balanced  budget, 
but  you  cannot  be  for  changing  the  Constitution  in  such  a  way  that 
is  adverse  to  the  distribution  of  powers  in  this  country,  taking 
away  from  the  legislature,  augmenting  the  Presidential  powers, 
and  hugely  augmenting  the  judicial  powers  in  a  manner  that  you 
really  do  not  appreciate  at  the  time  you  are  passing  that  vote. 

Chairman  Byrd.  I  think  we  ought  to  close  today's  hearing  with 
your  words.  Thank  you. 

Senator  EAGLETON.  Thank  you,  Mr.  Chairman.  It  has  been  a 
privilege  to  be  here. 
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COMMITTEE  RECESS 


Chairman  Byrd.  The  committee  will  recess  until  tomorrow  morn- 
ing at  10  at  which  time  Senator  Simon,  the  chief  proponent  of  the 
amendment,  will  appear  before  the  committee. 

I  have  offered  to  Senator  Simon  that  he  may  bring  some  other 
witnesses  with  him  if  he  so  desires,  and  I  have  stated  that  in  case 
others  come  they  should  have  a  prepared  statement  in  writing  so 
that  we  will  have  a  record  of  what  they  say  before  this  committee 
and  we  will  have  something  to  base  our  questions  on. 

So,  with  that  the  Senate  Committee  on  Appropriations  stands  in 
recess  until  tomorrow  morning  at  10  a.m. 

[Whereupon,  at  4:15  p.m.,  Thursday,  February  17,  the  committee 
was  recessed,  to  reconvene  at  10  a.m.,  Friday,  February  18.] 


BALANCED  BUDGET  AMENDMENT— SENATE 
JOINT  RESOLUTION  41 


FRIDAY,  FEBRUARY  18,  1994 

U.S.  Senate, 
Committee  on  Appropriations, 

Washington,  DC. 

The  committee  met  at  10  a.m.,  in  room  SD-192,  Dirksen  Senate 
Office  Building,  Hon.  Robert  C.  Byrd  (chairman)  presiding. 
Present:  Senator  Byrd. 

CONGRESSIONAL  WITNESS 

STATEMENT  OF  HON.  PAUL  SIMON,  U.S.  SENATOR  FROM  ILLINOIS 

opening  statement  of  HON.  ROBERT  C.  BYRD 

Chairman  Byrd.  The  committee  will  come  to  order. 

Today,  the  committee  brings  to  a  close  its  four  days  of  hearings 
on  Senate  Joint  Resolution  41,  the  balanced  budget  constitutional 
amendment. 

Over  the  past  3  days,  we  have  been  privileged  to  hear  from  some 
of  the  most  distinguished  men  and  women  in  this  Nation.  We  have 
had  testimony  from  Cabinet  members,  former  Cabinet  members, 
preeminent  constitutional  scholars,  and  from  economists  and  insti- 
tutional experts.  Each  of  these  witnesses  has  offered  cogent  and  in- 
sightful analyses. 

Today,  we  will  hear  testimony  from  five  proponents  of  the  bal- 
anced budget  amendment.  And  while  I  will  no  doubt  disagree  with 
their  position  and  conclusions,  I  believe  it  is  important  that  the 
amendment's  supporters  have  an  opportunity  to  speak. 

Our  first  witness  will  be  Senator  Paul  Simon,  the  principal  spon- 
sor of  the  resolution.  Senator  Simon  appears  this  morning  at  my 
personal  invitation  and  I  am  pleased  that  his  schedule  has  allowed 
him  to  be  here  today. 

Before  Senator  Simon  begins,  I  would  like  to  note  that  he  was 
most  gracious  in  extending  an  invitation  to  me  to  testify  this  week 
before  his  own  hearings  on  the  amendment.  Unfortunately,  my  own 
duties  as  chairman  of  these  hearings  have  precluded  me  from  ac- 
cepting that  gracious  invitation.  Nevertheless,  I  am  grateful  for  the 
invitation  and  I  thank  you.  Senator  Simon. 

Again,  Senator  Simon,  it  is  a  pleasure  to  have  you  here  this 
morning,  and  you  may  proceed  in  any  fashion  that  you  would  like. 

Senator  Simon.  I  thank  you,  Mr.  Chairman.  And  I  thank  you, 
first  of  all,  for  your  courtesy  to  me,  as  well  as  to  the  other  wit- 
nesses this  morning.  And  let  me  just  add,  because  occasionally  re- 
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porters  try  to  get  me  into  a  fight  with  you,  so  that  no  one  mis- 
understands, we  differ,  and  differ  strongly,  on  this,  but  we  differ 
with  respect.  I  am  very  proud  to  serve  in  the  U.S.  Senate  with  Rob- 
ert Byrd.  People  say.  What  happened  to  the  giants  in  the  Senate? 
They  are  still  here.  We  do  not  recognize  it  until  years  later. 

Long  after  you  and  I  are  no  longer  around,  people  will  be  writing 
and  talking  about  Robert  Byrd  and  the  contribution  that  you  made 
here  in  the  U.S.  Senate. 

Chairman  Byrd.  "Then  there  is  hope  a  great  man's  memory  may 
outlive  his  life  half  a  year."  [Laughter.] 

Senator  SiMON.  I  think  it  will  more  than  half  a  year,  Mr.  Chair- 
man. 

The  idea  of  a  balanced  budget  amendment  is  not  a  new  one. 
Thomas  Jefferson  was  not  in  the  United  States — he  was  negotiat- 
ing for  us  in  Paris  when  the  Constitution  was  written  in  1787. 
When  he  returned  he  said.  If  I  could  add  one  amendment  to  the 
Constitution  it  would  be  to  prohibit  the  Federal  Government  from 
borrowing  money. 

Our  proposed  amendment  does  not  go  that  far.  Because  I  believe 
there  are  years  when  you  should  have  a  deficit,  we  say,  unless 
there  is  a  60-percent  vote  of  Congress  to  the  contrary,  you  have  to 
have  a  balanced  budget.  Thomas  Jefferson  and  Alexander  Hamilton 
did  not  agree  on  much,  but  after  Alexander  Hamilton  had  been 
Secretary  of  the  Treasury  for  a  while,  he  agreed  with  Thomas  Jef- 
ferson on  this. 

I  think  we  have  to  ask.  What  is  the  purpose  of  a  constitutional 
amendment?  And  I  think  the  purpose  is,  first,  to  express  philoso- 
phy. And,  in  terms  of  expression  of  philosophy,  if  I  introduced  a 
constitutional  amendment  just  sajdng,  as  a  matter  of  philosophy, 
we  believe  in  pay-as-you-go  government,  that  would  pass  the  U.S. 
Senate  unanimously. 

The  second  purpose  of  a  constitutional  amendment  is  to  stop  gov- 
ernment abuse.  Aiid  we  have  been  abusing  our  privileges.  The  Fed- 
eralist Papers  talk  about  the  fact  that  the  eagerness  to  spend  has 
to  be  balanced  with  the  reluctance  to  tax.  And  that  is  what  this 
constitutional  amendment  would  provide. 

Our  former  colleague.  Senator  Paul  Tsongas,  testified  before  my 
subcommittee  a  few  days  ago.  And  he  used  a  term  that  I  think  is 
accurate.  He  said,  "We  have  a  debt  addiction."  And  just  like  a  drug 
addiction  or  an  alcohol  addiction,  there  is  a  little  pain  as  you  get 
rid  of  the  addiction.  But  there  is  infinitely  more  pain  not  to  get  rid 
of  the  addiction. 

And  if  I  may  put  one  chart  up  here  just  to  show  the  addiction, 
you  will  see  what  has  happened  historically  here,  in  terms  of  debt. 

No  one  can  look  at  that  25  years  without  concluding  that  we 
have  an  addiction.  And  if  we  were  to  add  fiscal  year  1995  on  there, 
you  would  see  it  going  up.  And  then  if  you  put  the  out  years,  it 
would  go  way  off  the  chart. 

The  arguments  used  against  it  that  you  have  heard  and  that  I 
have  heard  were  the  same  arguments  that  were  used  in  1986.  In 
1986,  it  failed  to  pass  by  one  vote.  In  1986,  we  had  a  debt  of  $2 
trillion.  Now,  that  debt  is  $4.4  trillion.  The  argument  used  against 
this  amendment  in  1986  was.  We  can  balance  the  budget  without 
a  constitutional  amendment. 
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And  now,  8  years  later,  with  the  debt  more  than  doubled,  we  are 
using  the  same  argument:  We  can  balance  the  budget  without  a 
constitutional  amendment. 

The  reality  is  we  need  the  constraint  of  this,  Mr.  Chairman. 
There  is  an  old  saw  about  there  were  so  many  heroes  at  the  Alamo 
because  there  was  no  back  door.  We  need  something  that  does  not 
have  a  back  door. 

Now,  what  harm  comes  from  our  present  procedures? 

If  I  can  put  the  next  chart  up. 

This  is  what  has  happened  through  fiscal  years  1981  to  1993  in 
inflation-adjusted  terms,  for  example,  in  education,  which  you  and 
I  believe  in  very,  very  strongly  for  the  people  of  West  Virginia  and 
Illinois  and  the  rest  of  the  Nation.  It  has  gone  up  in  nominal  dol- 
lars. In  inflation-adjusted  dollars,  it  is  minus  8  percent. 

What  many  people  think  is  the  great  growth  of  defense,  it  has 
gone  up  16  percent.  Entitlements,  in  large  part  because  of  health 
care  and  growth  in  numbers,  has  gone  up  32  percent.  But  the  big 
growth  item  is  gross  interest.  That  is  chewing  up  our  ability  to  re- 
spond on  education  and  health  care.  And  that  also  causes  us  real 
harm. 

The  General  Accounting  Office  study  of  June  1992 — and  this  is 
before  we  passed  reconciliation,  with  your  vote  and  my  vote,  and 
to  the  credit  of  President  Clinton,  so  that  it  would  be  modified 
some — but  they  say  if  we  keep  on  the  present  course,  we  are  head- 
ed for  real  problems.  They  use  the  phrase,  economic  catastrophe. 

But  if  by  the  year  2001  we  balance  the  budget,  then  by  the  year 
2020  the  average  American,  in  inflation-adjusted  terms,  will  have 
an  increase  in  income  of  36  percent.  That  is  a  huge  difference  that 
we  are  debating  in  the  course  of  this  amendment  right  now. 

The  New  York  Federal  Reserve  Bank  did  a  study  on  what  the 
deficit  cost  us  from  fiscal  year  1978  to  fiscal  year  1988.  Their  con- 
clusion was  that  it  cost  us  5  percent  growth  in  our  GNP,  in  our  na- 
tional income. 

The  Congressional  Budget  Office  says  1  percent  is  650,000  jobs. 

I  cannot  tell  you  how  many  of  those  jobs  are  in  West  Virginia, 
how  many  in  Illinois,  but  a  lot  of  them  are. 

And  then,  the  trade  deficit.  We  just  got  new  figures  the  day  be- 
fore yesterday  on  the  trade  deficit.  I  asked  CBO  and  CRS  how 
much  of  the  trade  deficit  is  caused  by  the  budget  deficit.  They  came 
back  and  said  studies  show  37  to  56  percent  of  the  trade  deficit  is 
caused  by  the  budget  deficit. 

Plus,  Mr.  Chairman,  with  your  philosophy  in  mind — this  is  the 
philosophy  not  shared  by  all  of  our  colleagues  in  the  Senate,  and 
I  respect  those  who  differ — we  have  to  ask  that  91  percent — $293 
billion — let  us  just  say  for  shorthand  purposes — $300  billion,  the 
gross  interest  expenditure — ^that  $300  billion,  who  pays  it? 

Well,  coal  miners  in  West  Virginia  and  southern  Illinois.  People 
of  limited  means.  Those  staff  people  back  up  there  in  back  of  you, 
and  my  good  staff  people. 

Who  collects  it? 

I  would  be  surprised  if  there  were  very  many  staff  people  back 
there  who  own  those  Treasury  bills.  Not  very  many  coal  miners  in 
West  Virginia  or  Illinois  own  those  Treasury  bills.  What  we  are 
doing  is  redistributing  wealth,  taking  from  people  of  limited  means, 
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giving  to  those  more  fortunate.  The  biggest  welfare  program  we 
have  in  this  country,  by  far,  is  this  interest  program.  It  is  welfare 
for  the  rich. 

We  will  spend,  this  year,  twice  as  much  on  interest  as  we  will 
on  all  the  poverty  programs  combined.  We  will  spend  eight  times 
as  much  on  interest  as  on  education.  And  I  say  that  is  a  distortion. 

Then  we  risk  something  else  that  is  not  immediately  apparent. 
Let  us  just  say  that  Robert  Bjrrd  was  the  president  of  the  First  Na- 
tional Bank  in  Carbondale,  IL,  and  I  came  to  you  and  I  said,  "I 
would  like  a  loan.  I  want  to  spend  more  money  than  I  take  in  this 
year."  Well,  you  would  look  at  my  asset  sheet,  and  you  might  lend 
me  that  money  1  or  2  or  3  years.  But  at  some  point,  a  prudent 
banker  would  say,  I  think  maybe  we  have  to  put  our  money  some- 
where else. 

And  the  international  bankers  are  going  to  say  the  same.  The 
publicly  acknowledged  portion  of  our  debt  that  is  held  by  foreign 
individuals  and  foreign  governments  is  17  percent.  There  is  more 
than  that — how  much,  no  one  knows — because  some  governments 
and  some  individuals  want  to  hide  it  for  reasons  that  we  do  not 
need  to  go  into  here.  But  at  some  point,  if  we  do  not  get  a  hold 
of  this  thing,  people  in  other  countries  who  hold  our  bonds  are 
going  to  say,  "We  are  going  to  put  our  money  in  Switzerland.  We 
are  going  to  put  our  money  somewhere  else." 

I  cannot  tell  you  when  we  will  reach  that  point.  All  I  know  is  we 
should  not  get  as  close  to  the  edge  of  the  cliff  as  possible.  We  need 
restraint.  And  I  do  not  think  there  is  any  restraint  that  is  going 
to  work  other  than  the  constitutional  amendment. 

Finally,  there  is  another  real  danger.  If  you  take  a  look  at  the 
GSO  report  of  June  1992.  And  again,  we  have  improved  things 
since  then  slightly,  with  the  passage  of  reconciliation  last  year.  But 
if  you  look  at  the  percentage  of  the  deficit  relative  to  GNP,  or  GDP, 
you  see  it  going  up  dramatically.  So  that  by  the  year  2020,  we  are 
in  the  neighborhood  of  20  percent. 

Now,  that  will  drop  some,  and  I  have  asked  GAO  for  new  figures. 
They  say  they  do  not  have  time  to  get  them.  But  let  us  just  say 
it  drops  to  17,  16  percent.  I  do  not  know  what  it  is.  No  other  indus- 
trial nation  and,  as  far  as  I  know,  no  nation,  has  ever  reached  that 
point  without  monetizing  the  debt,  without  just  printing  money. 

Now,  we  can  take  a  chance  that  we  are  going  to  be  the  first  na- 
tion in  history  not  to  do  that.  But  it  is  a  huge  gamble  with  the  fu- 
ture of  our  country. 

It  does  not  do  much  good  to  get  a  $1,000  Social  Security  check 
if  a  loaf  of  bread  costs  $100.  And  you  and  I,  because  we  are  inter- 
ested in  history,  we  know  about  Germany  after  World  War  I,  we 
know  what  has  happened  in  Argentina  and  Brazil  and  other  places. 
But,  forget  the  GAO.  Let  us  take  a  look  at  the  most  recent  report 
by  0MB  in  our  budget. 

If  you  could  put  that  up  here. 

This  report  shows — for  example,  I  was  bom  in  1928,  and  let  us 
go  to  1930,  and  it  says,  basically,  I  will  spend  on  my  lifetime  net 
tax  rates,  on  my  lifetime  earnings,  I  will  spend  30  percent  of  those 
lifetime  earnings,  on  the  average,  in  taxation. 

My  guess  is  we  would  go  back  to  1920  for  Robert  Byrd  here — 
you  will  forgive  me  for  doing  that. 
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Chairman  Byrd.  I  go  back  farther.  [Laughter.] 

Senator  Simon.  OK.  Well,  you  are  going  to  spend  an  average  of 
about  29  percent. 

And  then,  let  us  get  down  here  to  where  they  say  future  genera- 
tions. This  is,  if  I  may  be  immodest,  Mr.  President,  I  have  one 
grandchild  and  I  am  going  to  have  two  more  during  the  course  of 
this  year.  We  are  talking  about  those  two  unborn  grandchildren. 
What  are  they  going  to  spend? 

Now,  they  said,  before  we  passed  reconciliation,  they  would  have 
spent  93  percent  of  their  lifetime  earnings  on  taxation;  after  rec- 
onciliation, 82  percent.  With  health  care  reform,  under  the  optimis- 
tic scenario  of  the  administration — and  I  am  cosponsor  of  the  Clin- 
ton plan — 66  to  75  percent  of  the  lifetime  earnings  of  future  gen- 
erations will  go  for  taxation.  That  is,  in  large  part,  because  of  debt 
service. 

The  reality  is  we  are  not  going  to  get  to  66  or  75  percent.  We 
will  just  start  printing  money  before  we  get  to  that  point. 

I  face  this  fundamental  problem.  And  I  think  all  the  Members  of 
the  Senate  do.  And  we  have  to  ask  ourselves,  Should  I  make  a 
small  sacrifice  right  now  so  that  we  move  toward  a  balanced  budg- 
et, or  should  I  borrow  from  those  grandchildren  not  yet  bom? 

I  think  most  Americans  are  willing  to  make  the  sacrifice  and  say, 
let  us  do  the  job. 

Finally,  I  would  add,  Mr.  Chairman,  if  this  passes,  you  and  I  will 
work  together  to  see  that  it  is  effective.  If  this  does  not  pass,  you 
and  I  will  work  together  to  see  that  we  work  on  the  deficit.  We  face 
a  very  critical  decision.  Our  former  colleague,  Senator  Paul  Tson- 
gas,  says  this  is  the  most  important  vote  in  20  years  in  the  U.S. 
Senate. 

I  have  no  reason  to  doubt  that  for  a  moment. 

I  would  be  happy  to  answer  any  questions  that  you  may  have. 

Chairman  Byrd.  Senator  Simon,  thank  you. 

You  are  talking  about  something  here  concerning  which  we  have 
no  disagreement.  We  have  no  disagreement  that  there  is  a  massive 
debt  and  that  that  debt,  three-fourths  of  it,  has  accumulated  since 
1980;  that  during  all  of  the  39  administrations,  182  years,  that  pre- 
ceded the  Reagan  administration,  the  national  debt  was  just  a  little 
under  $1  trillion.  We  have  no  argument  about  the  interest  on  the 
debt.  I  have  been  making  that  same  speech  on  the  floor  for  years 
now;  the  interest  is  eating  us  alive. 

So,  we  do  not  have  any  quarrel  about  that.  You  have  moved  to 
a  plane,  p-1-a-n-e,  on  which  we  agree.  Now,  let  us  go  back  to  the 
amendment  concerning  which  we  do  not  agree.  I  think  that  is  what 
we  ought  to  be  discussing. 

You  and  I  both  agree  that  our  deficits  are  horrible,  and  that  it 
is  tragic  that  we  have  to  pay  $200  billion  a  year  for  interest  that 
does  not  buy  one  single  pencil  or  book  for  our  students.  But  we  are 
here  today  to  discuss  this  amendment.  We  agree  on  the  problem, 
but  we  do  not  agree  on  the  cure. 

You  mentioned  in  your  statement  Thomas  Jefferson.  Jefferson 
borrowed  heavily  for  the  Louisiana  Purchase.  Thomas  Jefferson 
was  President  from  1801  to  1809.  The  statement  that  you  and  oth- 
ers are  quoting  having  to  do  with  'The  Earth  Belongs  to  the  Liv- 
ing" letter,  which  he  wrote  to  Madison,  I  want  to  touch  on  that. 
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But  he  also  wrote  a  letter  to  John  Taylor,  who  was  a  U.S.  Senator 
from  Virginia.  He  wrote  this  letter  on  November  26,  1798.  And 
here  is  what  it  said,  and  this  is  what  you  have  been  saying: 

"I  wish  it  were  possible  to  obtain  a  single  amendment  to  our  Con- 
stitution, I  mean  an  additional  article  taking  from  the  Federal  Gov- 
ernment the  power  of  borrowing."  Jefferson  took  no  part  in  the  con- 
stitutional debates  in  1787.  When  the  Convention  produced  the 
Constitution  he  was  in  France.  He  did  not  return  until  October 
1789. 

A  month  earlier  from  Paris  he  wrote  the  celebrated  "The  Earth 
Belongs  to  the  Living"  letter  to  James  Madison.  And  in  that  letter 
he  argued  that,  "No  generation  can  contract  debts  greater  than 
may  be  paid  during  the  course  of  its  own  existence,"  which  Jeffer- 
son, by  the  way,  calculated  to  be  a  period  of  about  19  years. 

James  Madison,  though,  is  generally  recognized  as  the  father  of 
the  Constitution,  and  he  continued  to  explain  that,  'The  improve- 
ments made  by  the  dead  form  a  charge  against  the  living,  who  take 
the  benefit  of  them" — meaning  posterity  takes  the  benefit  of  the 
improvements  made  by  the  dead.  To  go  on  quoting  Madison:  "Debts 
may  be  incurred  for  purposes  which  interest  the  unborn  as  well  as 
the  living.  Such  are  debts  for  repelling  a  conquest,  the  evils  of 
which  may  descend  through  many  generations." 

I  think  that  we  should  give  far  greater  weight  to  Madison's  view 
that,  "Debts  may  be  incurred  principally  for  the  benefit  of  poster- 
ity." Now,  this  is  James  Madison,  Jr.,  talking.  So,  he  would  debunk 
this  idea  that  we  should  not  go  into  debt.  Aiid  what  we  need  is  an 
amendment  that  will  stop  the  Government  from  borrowing. 

I  think  greater  weight  should  be  given  to  that  view  than  to  Jef- 
ferson's more  abstract  idea,  written  from  the  distant  European 
shores.  And  particularly  salient  is  Madison's  observation  of  the 
year  1790,  that,  "The  present  debt  of  the  United  States  far  exceeds 
any  burdens  which  the  present  generation  could  well  apprehend  for 
itself." 

Now,  Jefferson  later  became  President.  As  I  say,  he  served  from 
1801  to  1809,  and  he  is  one  of  my  favorite  Presidents.  Well,  why 
did  he  not  lead  the  effort  to  adopt  a  constitutional  amendment  to 
carry  out  his  "Earth  Belongs  to  the  Living"  letter?  He  did  not  do 
it.  To  the  contrary,  in  1803,  Jefferson  encountered  an  unexpected 
offer  from  France  to  purchase  the  Louisiana  Territory. 

Napoleon  realized  that  war  with  Britain  was  going  to  resume, 
and  he  was  concerned  there  might  be  an  Anglo-American  alliance, 
and  so  he  had  his  Finance  Minister — Francois  Marbois,  I  believe  it 
was,  but  in  any  event,  he  had  his  Prime  Minister  propose  to  Robert 
Livingston,  who  was  the  U.S.  Minister  to  France,  that  the  entire 
Louisiana  Territory  could  be  bought. 

So,  when  Monroe,  Jefferson's  envoy  arrived  in  Paris,  Livingston 
had  already  been  told  about  this  offer,  and  he  and  Livingston  con- 
summated the  deal,  and  by  that  deal  the  entire  Louisiana  Terri- 
tory, out  of  which  15  States  of  the  Union  have  all  or  in  part  been 
formed,  was  purchased  by  the  United  States  at  a  cost  of  $15  mil- 
lion. 

Now,  did  Jefferson  pay  for  that  territory  with  money  on  the  bar- 
rel head?  No.  He  went  into  debt  for  it,  and  Congress  in  1803  passed 
legislation  authorizing  the  borrowing  of  this  money  from  Dutch  and 
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English  bankers.  It  was  $15  million,  as  I  say,  quite  a  small  sum 
today,  but  in  that  year  of  1803  the  entire  Federal  budget  was 
$7,852,000.  In  other  words,  what  we  paid  for  Louisiana,  $15  mil- 
lion, was  1.9  times  greater  than  the  entire  Federal  budget  of  ex- 
penditures for  that  year. 

Now,  how  would  that  equate  with  today's  budget?  Today's  budget 
is  $1,474  trillion.  Now,  1.9  times  today's  Federal  budget  then  would 
amount  to  $2.8  trillion,  almost  $3  trillion.  If  we  today  suddenly 
added  to  the  Federal  budget  $2.8  trillion,  what  would  that  do  to  to- 
day's deficits  and  debt? 

Well,  Jefferson  did  the  equivalent  when  he  bought  the  territory 
for  $15  million,  and  thank  God  that  he  did,  because  it  has  bene- 
fited posterity  and  will  continue  to  do  so  in  the  ages  to  come. 

So  I  would  trust  that,  when  we  say  to  the  people,  well,  Jefferson 
said  we  should  not  borrow  money,  we  should  point  out  to  them  that 
even  though  he  may  have  said  it,  he  did  it,  and  he  was  somewhat 
embarrassed  by  it,  but  he  felt  that  the  end  did  justify  the  means 
and  that  the  territory  would  be  of  great  benefit  to  posterity. 

So  just  keep  in  mind  that  that  debt  that  we  made  in  1803,  if  it 
were  made  today,  it  would  be  equivalent  to  twice  the  Federal  budg- 
et for  fiscal  year  1994.  In  other  words,  $2.8  trillion. 

So  enough  on  that  point.  In  testimony  before  the  committee  on 
Wednesday  of  this  week,  former  Secretary  of  Defense  and  CIA  Di- 
rector James  Schlesinger  testified  as  follows: 

Let  me  suggest  that  we  would  have  had  great  difficulty  winning  World  War  II. 
I  know  that  there  is  a  tendency  to  exaggerate,  to  engage  in  h)rperbole.  This  is  not 
intended  to  be  melodramatic,  Mr.  Chairman,  but  you  will  recsdl  that  the  turning 
point  in  the  Pacific  war  was  the  Battle  of  Midway. 

The  ships,  the  carriers  that  won  the  Battle  of  Midway  were  built  as  a  result  of 
deficit  spending  during  the  latter  part  of  the  1930's.  It  was  the  sequence  of  legisla- 
tion on  naval  construction  under  conditions  of  severe  deficit  that  were  embodied  in 
the  Vinson-Trammell  legislation. 

Senator  Simon,  do  you  believe  that  it  is  inherently  bad  for  a  Na- 
tion to  borrow? 

Senator  Simon.  If  I  may  respond  to  several  of  the  things  you  said 
here,  Mr.  Chairman 

Chairman  Byrd.  I  would  like  for  you  to  answer  that  question  in 
particular. 

Senator  Simon.  I  will  answer  that  question.  First,  you  start  off 
by  saying  you  made  the  same  speech  for  years  in  the  Senate 
against  deficits.  I  think  that  is  the  point.  You  know,  we  continue 
to  make  speeches  and  so  forth,  but  we  are  not  grabbing  onto  this 
thing.  It  keeps — keeps  growing. 

About  IV2  years  ago  I  introduced  a  bill  for  long-term  care,  with 
it  a  0.5  percent  increase  in  Social  Security  to  pay  for  it.  Two  of  my 
colleagues  in  the  Senate  came  to  me  and  said  they  really  liked  my 
long-term  care  bill.  If  I  would  just  drop  the  0.5  percent  increase  in 
Social  Security  to  pay  for  it  they  would  like  to  be  cosponsors.  We 
can  do  that  now. 

What  this  amendment  would  say,  if  you  want  to  have  a  program, 
you  have  to  have  the  revenue  to  pay  for  it,  and  I  think  that  dis- 
cipline is  needed. 

Now,  in  terms  of  Jefferson  and  the  Louisiana  Purchase  and 
where  we  are. 
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First,  by  way  of  background,  what  we  have  done  up  until  the  last 
25  years  is  when  there  was  a  war,  whether  it  was  the  Revolution- 
ary War,  the  Civil  War,  World  War  I,  World  War  II,  when  we  had 
a  major  war,  then  we  borrowed  and  we  paid  for  it,  but  we  did  not 
borrow  like  we  are  borrowing  today.  You  know,  there  is  no  com- 
parison on  that. 

You  talk  about  taxation  without  representation.  Those  grand- 
children of  mine,  they  do  not  have  any  voice  in  this.  But  it  is  very 
interesting,  the  Louisiana  Purchase,  because  Robert  Livingston 
was  our  Ambassador  to  France.  My  recollection,  it  was  James  Mon- 
roe who  was  sent  over  to  negotiate  rather  than  Madison,  but  you 
may  be  correct  in  that.  I  am  not  sure. 

But  they  were  requested  to  negotiate  with  Napoleon  for  the  Port 
of  New  Orleans,  and  all  of  a  sudden  Napoleon  and  his  foreign  min- 
ister said,  "Let  us  do  all  of  Louisiana,"  and  without  any  authoriza- 
tion, they  signed  for  the  United  States  that  they  would  purchase 
all  of  Louisiana  and  came  back,  and  then  the  controversy  was 
whether  they  were  authorized  to  do  it. 

But  it  is  significant,  because  what  we  are  sa3ang  is,  you  need  a 
60-percent  vote  to  have  a  deficit.  That  passed  overwhelmingly  in 
the  U.S.  House  of  Representatives.  It  passed  in  the  Senate  24  to 
7.  I  have  not  calculated  what  percentage  that  is,  but  it  is  a  lot  more 
than  60  percent.  In  other  words,  if  this  constitutional  amendment 
had  been  in  effect,  it  would  not  have  been  a  barrier  to  the  Louisi- 
ana Purchase. 

And  then  in  terms  of  that  amount 

Chairman  Byrd.  That  is  missing  the  point.  Senator.  We  went  in 
debt. 

Senator  SiMON.  I  understand,  and  we  can  do  that. 

Chairman  Byrd.  Jefferson  went  in  debt. 

Senator  Simon.  And  if  we  go  into  debt  for  investment,  that  is  one 
thing,  but  it  is  very  interesting,  as  our  deficit  has  grown,  according 
to  OMB,  our  investment  in  terms  of  the  investment  dollars  has  di- 
minished. 

In  1966,  for  example,  our  Federal  deficit  was  $3.7  billion.  We 
made  2.6  percent  of  our  budget  in  long-term  investment. 

In  1991,  $268  billion  deficit — 1.8  percent.  The  deficit  has  not  cre- 
ated investments  like  the  Louisiana  Purchase  or  other  things.  We 
are  spending  money  on  interest  and  other  things  that  I  think  clear- 
ly we  need  restraint  on,  and  in  terms  of  the  amount  of  money,  the 
$8  million,  we  are  spending  about  23  percent  of  our  income  now  in 
terms  of  Federal  Government  expenditures. 

That  $8  million,  I  do  not  know  what  it  would  have  been  in  terms 
of  the  percentage  of  the  income  in  those  early  13  States,  but  it 
might  have  been  1  or  2  percent  of  their  total  income,  and  in  terms 
of  the  Cabinet  members  that  you  mentioned  coming  here,  as  you 
are  aware  and  I  am  aware,  there  was  division  in  the  White  House 
on  this,  with  the  White  House  staff  coming  down  on  the  side  that 
the  President  ought  to  be  for  this,  and  OMB  coming  down  on  the 
other  side,  and  the  President  made  the  decision  that  he  would  op- 
pose this,  and  while  I  differ  with  him,  I  understand  that,  and  then 
the  team  does  what  they  are  supposed  to  do. 

If  the  President  had  come  down  on  the  other  side,  every  one  of 
those  Cabinet  members  who  came  in  here  and  testified  against  the 
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balanced  budget  amendment  would  have  been  in  here  telling  you 
that  a  balanced  budget  amendment  was  the  greatest  thing  since 
sliced  bread. 

Chairman  Byrd.  Well,  Senator,  my  quarrel  is  not  with  your 
statements  concerning  the  debt,  and  the  awful  deficits,  my  quarrel 
is  with  your  amendment.  I  believe  you  have  indicated  that  you 
would  go  into  debt.  You  would  not  recommend  that  we  never  go 
into  debt. 

Senator  SiMON.  No;  That  is  why  we  have  the  flexibility. 

Chairman  Byrd.  Now,  we  just  in  1990  adopted  a  budget  deficit 
reduction  package.  I  voted  for  that.  You  voted  against  it. 

Last  year  we  voted  for  a  budget  deficit  reduction  package  and 
both  of  these 

Senator  SiMON.  We  both  voted  for  that. 

Chairman  Byrd  [continuing].  About  the  same  figure,  almost  $0.5 
trillion.  I  voted  for  that  and  you  voted  for  it. 

Now,  why  do  you  say,  then,  that  what  we  need  is  something  that 
will  restrain  ourselves.  That  is  what  you  keep  saying,  and  your 
statement,  your  essay  on  the  need  to  reduce  the  deficit,  "Why  do 
we  need  a  balanced  budget  amendment?"  what  was  the  date  of  that 
statement? 

Senator  Simon.  Of  which  statement? 

Chairman  Byrd.  Your  essay  on  "Why  do  we  need  a  balanced 
budget  amendment?" 

Senator  SiMON.  I  hate  to  say  it,  I  do  not  know. 

Chairman  Byrd.  I  suppose  it  was  recent. 

Senator  SiMON.  I  did  write  one  just  recently,  and  that  would 
have  been  just  a  few  weeks  ago.  Let  us  see,  February  22. 

Chairman  Byrd.  Of  this  year? 

Senator  SiMON.  Excuse  me,  February  22  is  not  here  yet,  so  I 
could  not  have  written  it  yet.  [Laughter.] 

Chairman  Byrd.  In  any  event,  what  you  are  saying  in  that  essay 
is  that  we  need  a  constitutional  amendment  to  restrain  us,  to  force 
us  to  take  difficult  actions  and  make  hard  decisions. 

Senator  Simon.  That  is  correct. 

Chairman  Byrd.  Now,  why  do  you  say  that,  when  in  1990  and 
again  last  year,  Congress  and  the  President — in  the  first  case  Con- 
gress and  Mr.  Bush,  in  the  second  case  Congress  and  Mr.  Clinton — 
acted  together  to  reduce  those  budget  deficits? 

Senator  SiMON.  If  I  may  answer  that  and  first  put  the  multiyear 
chart  up  again 

Chairman  Byrd.  Why  can  we  not  do  that  again? 

Senator  SiMON.  Let  me  answer  your  question,  because  I  think 
history  is  on  my  side  in  this.  If  you  take  a  look  at  the  longest  bar 
on  there  in  terms  of  deficits  up  to  this  point,  that  was  the  year 
Gramm-Rudman  said  we  were  supposed  to  have  a  balanced  budget. 
I  voted  for  Gramm-Rudman. 

Chairman  Byrd.  I  did  not. 

Senator  SiMON.  Well,  you  may  be  wiser  than  I,  but  the  difficulty 
with  statutory  restraint  is,  as  soon  as  it  gets  too  awkward,  we 
change  the  statute. 

Now  put  the  other  chart  up,  and  here  you  will  see — this  is  CBO 
numbers  just  released  here  recently.  You  will  see  how  we  are  com- 
ing down  in  the  deficit  there,  but  you  will  also  see,  when  you  go 
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to  the  out-years  here,  that  final  year  under  their  present  projection 
is  a  deficit  of  $365  billion. 

What  we  need  to  do  is  to  take — if  you  can  just  look  at  2001  there, 
if  we  could  just — what  we  need  to  do  is  to  gradually  go  down  like 
that,  so  that  we  have  that  balanced  budget. 

The  administration,  all  their  witnesses  said,  "Oh,  we  are  for  a 
balanced  budget."  Where  is  their  program  for  a  balanced  budget? 
There  is  none.  We  are  going  up  here  to  $365  billion  deficits. 

Chairman  Byrd.  Senator,  you  say  that  what  we  need  is  a  statute 
that  you  cannot  change,  is  that  not  right? 

Senator  Simon.  Well,  what  I  am  saying  is,  the  statute  is  not 
tough  enough.  We  get  around  it. 

Chairman  Byrd.  We  can  get  around  it. 

Senator  SiMON.  That  is  correct.  That  is  the  history  of  it. 

Chairman  Byrd.  Well,  what  you  are  saying  is,  we  cannot  get 
around  a  constitutional  amendment.  If  that  is  what  you  are  saying, 
then  are  you  saying  that  we  never  got  around  the  15th  amend- 
ment? Are  you  saying  we  never  got  around  the  18th  amendment 
dealing  with  prohibition?  We  got  around  it.  That  is  why  we  re- 
pealed it  with  the  21st  amendment,  and  you  are  saying  that  the 
problem  with  a  statute  is  that  we  can  change  it.  Is  that  not  what 
you  just  said? 

Senator  Simon.  That  is  correct. 

Chairman  Byrd.  Now  then,  if  the  problem  with  a  statute  is  that 
we  change  it.  Why,  then,  do  you  contradict  yourself  in  your  own 
resolution  when  you  say,  in  section  6,  that  Congress  shall  enforce 
and  implement  this  article  by  appropriate  legislation,  which  may 
rely  on  estimates  of  outlays  and  receipts? 

On  the  one  hand,  you  say  the  problem  with  a  statute  is  we  will 
amend  it,  we  will  get  around  it,  and  yet  your  language,  in  section 
6,  that  deals  with  enforcement,  says,  what  we  need  to  do  is  enact 
legislation  by  Congress  to  enforce  this  amendment. 

Now,  what  makes  you  think  that  that  statute  would  not  be 
amended?  What  makes  you  think  that  a  subsequent  Congress 
would  not  amend  that  statute?  What  makes  you  think  that  Con- 
gress would  not  get  around  that? 

Senator  SiMON.  There  is  a  very  good  answer  to  that.  First  of  all, 
we  do  not  want  inflexibility — that  is  why  we  have  the  60  percent — 
but  just  so  that  we  do  not  have  gimmicks,  and  I  think  our  House 
colleague,  Representative  Olympia  Snowe,  had  a  good  answer  when 
a  reporter  asked  her,  "Is  this  not  just  a  gimmick,"  and  she  said, 
"If  it  was  just  a  gimmick.  Congress  would  have  passed  it  a  long 
time  ago." 

I  think  there  is  some  truth  to  that,  but  to  make  sure  that  we  do 
not  play  games — and  I  do  not  think  Congress  will  play  games — ^the 
only  oath  you  and  I  take,  and  when  we  stand  up  there  in  the  front 
of  the  Senate,  is  to  uphold  the  Constitution. 

Chairman  Byrd.  To  support  and  defend  the  Constitution. 

Senator  Simon.  That  is  correct,  and  I  think  that  is  a  sacred  one 
for  us,  but  just  to  make  sure  that  we  lock  this  in  and  put  some 
muscle  there,  we  say,  you  cannot  increase  the  Federal  debt  without 
a  three-fifths  vote.  That  is  tough.  That  means  that  it  is  not  going 
to  be  easy,  and  it  should  not  be  easy. 
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Chairman  Byrd.  Well,  I  do  not  think  you  have  explained  the  con- 
tradiction, but  I  will  not  pursue  that  further. 

Senator  SiMON.  Well,  I  believe  I  have. 

Chairman  Byrd.  But  let  those  who  read  the  amendment,  let 
them  ponder  on  the  fact  that  section  6  says  the  Congress  "shall  en- 
force and  implement  this  article  by  appropriate  legislation."  Yet, 
you  say  that  Congress  can  get  around  a  statute,  so  we  should 
amend  the  Constitution. 

Now,  Senator  Simon,  the  committee's  report  gives  several  exam- 
ples of  how  we  can  skirt  the  balanced  budget  amendment.  Your 
amendment  says  total  outlays  for  any  fiscal  year  shall  not — it  does 
not  say  "may"  not,  shall  not  exceed  total  receipts  for  that  fiscal 
year  unless  three-fifths  of  the  whole  number  provide  for  a  waiver, 
and  so  on  and  so  on. 

Then  the  Judiciary  Committee  in  its  report,  devotes  a  good  one- 
half  of  a  page  as  to  how  Congress  can  get  around  that  constitu- 
tional amendment.  For  example,  the  report  says  Congress  could 
use  estimates  of  receipts  or  outlays  at  the  beginning  of  the  fiscal 
year  to  determine  whether  the  balanced  budget  requirement  of  sec- 
tion 1  would  be  satisfied  "so  long  as  the  estimates  were  reasonable 
and  made  in  good  faith." 

Well,  who  will  determine  what  is  reasonable?  Who  will  determine 
what  is  made  in  good  faith? 

The  report  goes  on  to  say  that  "Congress  could  decide  that  a  defi- 
cit caused  by  a  temporary,  self-correcting  drop  in  receipts  or  in- 
crease in  outlays  during  the  fiscal  year  would  not  violate  the  arti- 
cle." How  are  we  to  know  what  constitutes  a  temporary  or  self-cor- 
recting drop  in  receipts? 

Further  reading  the  report  now,  it  states  that  "Congress  could 
state  that  very  small  or  negligible  deviations  from  a  balanced  budg- 
et would  not  represent  a  violation  of  section  1."  Senator,  in  the  con- 
text of  the  Federal  budget,  which  as  I  stated  is  $1.4  trillion  this 
year,  in  the  context  of  that  Federal  budget,  could  you  give  us  the 
definition  of  "very  small"?  Give  us  the  definition  of  what  is  "neg- 
ligible". 

Is  $5  billion  negligible?  Is  $10  billion  very  small?  Is  $50  billion 
in  a  $1.5  trillion  budget  small?  After  all,  it  is  only  3.3  percent  of 
the  total  budget,  a  $50  billion  shortfall. 

So  I  see  plenty  in  the  report  which  gives  Congress  discretion  to 
find  loopholes,  but  I  see  no  language  in  the  amendment  that  gives 
Congress  any  discretion  at  all,  because  it  says,  "Total  outlays  for 
any  fiscal  year  shall  not  exceed  Federal  receipts  for  that  fiscal 
year." 

The  amendment  gives  Congress  no  discretion  at  all,  and  if  it  did, 
would  that  not  go  against  the  very  reasons  you  stated  as  to  why 
we  have  to  have  a  constitutional  amendment;  namely,  it  cannot  be 
circumvented? 

Are  we  telling  the  American  people  with  these  examples  that  are 
in  the  committee  report — and  that  committee  hearing  was  con- 
ducted by  you — are  we  not  in  efiect  telling  the  American  people 
that  with  a  balanced  budget  constitutional  amendment,  the  budget 
will,  in  fact,  be  balanced  to  the  penny?  That  is  what  the  amend- 
ment says — will  be  balanced  to  the  penny — and  yet  at  the  same 
time  the  report  tells  our  colleagues  how  to  skirt  that  mandate. 
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Senator  Simon.  The  reason  for  the  "Congress  shall  implement"  is 
because  you  cannot  predict  with  absolute  certainty  what  is  going 
to  happen.  You  chair  the  Appropriations  Committee;  I  serve  on  the 
Budget  Committee;  we  both  deal  with  the  budget.  And  so  you  say, 
"Congress  shall  implement"  and  that  means  if — and  then  we  would 
pass  legislation.  For  example,  I  think  we  might  say  if  we  are  with- 
in 2  percent  of  that  balance,  that  that  would  be  counted  as  a  bal- 
ance in  terms  of  the  intent  of  the  statute,  which  would  be  a  mas- 
sive improvement  over  where  we  are  right  now,  and  that  that  2 
percent  then  has  to  be  calculated  in  the  next  fiscal  year.  That  is 
the  kind  of  practical  thing  that  I  think  we  would  have  to  do  to  do 
that. 

Now,  to  avoid  the  abuse  that  you  were  talking  about,  that  is  why 
we  have  that  three-fifths  in  there  for  extending  the  debt,  so  that 
we  do  not  play  games.  Now,  I  do  not  think  Congress  would  play 
games  on  this,  but  I  do  not  think  we  can  take  a  chance,  and  that 
is  why  we  have  that  language  in  there.  But  we  are  talking  about 
something  that  is  complex  where  Congress  will  have  to  pass  legis- 
lation to  implement  it  because  we  will  not  get  it  down  to  the  exact 
dollar. 

I  would  add  one  other  point,  and  this  was  a  point  made  by  Fred 
Bergstrom  the  other  day  in  our  hearing — he  is  one  of  the  finest 
economists  in  our  Nation  and  former  Assistant  Secretary  of  the 
Treasury.  Fred  Bergstrom  said  we  ought  to  aim  for  a  1-percent  sur- 
plus so  that  if  you  have  a  recession  then  you  have  that  cushion 
that  would  be  available  very  quickly  for  meeting  stimulus  there. 
And  if  we  were  to  aim  for  a  1-percent  surplus,  we  might  reduce  the 
debt  just  a  little  bit,  but  we  would  avoid  some  of  the  problems  that 
we  are  talking  about.  But  locking  this  in  so  no  one  can  play  games 
is  this  three-fifths  that  is  required  for  extension  of  the  debt. 

Chairman  Byrd.  But,  Senator,  may  I  say  most  respectfully,  you 
are  not  locking  this  in  so  no  one  can  play  games,  to  use  your  words, 
because  in  section  6  you  are  saying  that  "Congress  shall  enforce 
and  implement  this  article  by  appropriate  legislation."  And  yet  you 
say  Congress  plays  games  when  it  amends  statutes.  You  say  we 
will  get  around  those. 

Senator  Simon.  I  think  that  we  would  honor  this,  we  would 
honor  the  Constitution.  But  if  that  is  not  honored,  that  three-fifths 
that  is  required  for  extending  the  debt,  that  is  an  absolute.  There 
is  no  suggestion  anywhere  in  the  amendment  that  that  can  be 
played  with. 

Chairman  Byrd.  Senator,  it  is  very  difficult  to  get  a  three-fifths 
vote. 

Senator  Simon.  I  know. 

Chairman  Byrd.  I  have  been  around  here  a  long  time.  I  have 
been  majority  leader  and  I  have  been  minority  leader,  and  as  mi- 
nority and  as  majority  leader  I  witnessed  occasions  when  we  just 
barely,  just  barely  got  a  majority  vote  to  raise  the  debt  limit,  just 
barely.  Both  sides  played  politics  and  they  will  do  it  again. 

When  it  comes  to  a  three-fifths  vote,  what  we  are  doing  is  we  are 
creating  minority  rule  in  both  Houses  and  we  are  making  it  pos- 
sible for  a  handful  of  States  to  thwart  the  will  of  the  great  majority 
in  both  bodies.  Six  States  in  the  House  theoretically — California, 
New  York,  Texas,  Florida,  Pennsylvania,  and  Illinois — have  the 
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votes  in  the  House,  six  States  have  the  votes  to  thwart  the  will  of 
the  entire  Senate  and  of  the  majority  of  the  House.  This  is  a  propo- 
sition for  minority  rule. 

In  the  Senate  it  takes  a  three-fifths  vote  to  shut  off  debate,  and 
that  is  for  the  protection  of  the  minority.  But  here  we  are  writing 
that  same  rule  practically  into  the  Constitution  which  will  give  us 
a  tyrannical  minority.  Six  States  or  8  or  10  or  12,  that  is  minority 
rule. 

And  you  say  we  honor  the  Constitution.  Let  me  ask  you,  suppose 
this  amendment  is  not  enforced,  we  wait  until  1999,  we  do  not  do 
anything,  we  go  home,  we  say,  "Oh,  we  passed  the  constitutional 
amendment  to  balance  the  budget."  The  people  think  we  have  real- 
ly done  something,  it  sounds  good  to  them,  but  we  are  not  really 
doing  an3i:hing. 

And  we  invoke  section  6,  "the  Congress  shall  enforce  and  imple- 
ment this  article  by  appropriate  legislation,"  and  we  all  reverence 
the  Constitution.  One  Senator  will  say,  "Well  I  favor  an  increase 
in  taxes";  another  will  say,  "Well  I  favor  cutting  entitlements";  an- 
other will  say,  "I  do  not  favor  either  of  those,  I  favor  cutting  de- 
fense, discretionary  funds";  and  we  end  up  without  any  legislation. 
Then  what  happens? 

Senator  Simon.  May  I  address  both  of  the  points  that  you  men- 
tion. 

First  in  terms  of  the  minority,  the  reality  is  in  the  U.S.  Senate, 
41  Senators  right  now,  through  a  filibuster,  a  minority,  have  huge 
power.  And  I  believe  you  support 

Chairman  Byrd.  Absolutely,  because  the  Senate  protects  minori- 
ties. That  is  one  of  the  purposes  of  the  Senate. 

Senator  SiMON.  OK.  Well,  it  seems  to  me  that  stretches  a  point, 
because  we  need  to  have  the  ability  of  a  minority  to  protect  the 
people  of  the  United  States.  We  are  in  a  situation  right  now  where 
the  great  majority — once  in  a  while  I  am  on  the  popular  side  of 
things;  frequently  I  am  not.  But  in  this  case  the  great  majority  of 
the  American  public  believe  we  ought  to  have  pay-as-you-go  gov- 
ernment. They  are  for  a  constitutional  amendment. 

I  am  not  trying  to  get — not  a  majority  of  the  Senate  but  67  votes 
to  pass  this,  and  then  we  need  38  States  to  pass  this.  What  you 
have  is  a  minority — and  I  am  not  complaining.  I  think  that  prop- 
erly we  have  to  be  very  careful  when  we  amend  the  Constitution. 
But  you  are  talking  about  a  minority  in  the  Senate  that  may 
thwart  the  will  of  the  American  public,  of  a  large  majority  of  the 
Senate  on  this. 

There  are  times  where  you  have  a  minority  to  protect  the  public. 
I  am  not  complaining.  I  think  the  provisions  on  changing  the  Con- 
stitution are  proper.  We  should  not  be  able  to  change  it  easily.  But 
in  that  case  we  have  a  minority  that  is  able  to  stop.  Now,  on  the 
question  of 

Chairman  Byrd.  But,  Senator,  if  I  may  interrupt  you  there,  and 
then  you  continue. 

Senator  SiMON.  Yes,  you  are  presiding  and  you  may. 

Chairman  Byrd.  But  we  have  majority  rule  in  this  country.  That 
is  the  basis  of  our  representative  democracy.  We  have  majority  rule 
in  the  Senate,  we  have  majority  rule  in  the  House,  but  in  the  Sen- 
ate— ^the  Senate  is  significant  for  many  reasons,  but  one  of  which — 
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one  of  these  reasons  is  that  a  minority  is  protected  against  a  tyran- 
nical majority.  But  under  this  amendment  the  majority  would  find 
its  rights  impinged  upon  by  a  tyrannical  minority — a  tyrannical  mi- 
nority which  would  defeat  efforts  to  get  a  three-fifths  vote  to  waive 
this  requirement  in  a  given  year,  that  outlays  shall  not — it  does  not 
say  may  not — shall  not  exceed  receipts.  That  is  what  I  am  saying. 

Senator  Simon.  And  what  I  am  saying  is  that  we  have  to  have 
some  protection  for  the  American  public  from  the  tyranny — I  hesi- 
tate to  use  the  word  "tyranny"  of  a  majority  of  the  U.S.  Senate,  but 
from  the  abuse  that  has  taken  place  in  the  Senate  and  in  the 
House.  When  you  look  at  that  chart  with  that  huge  deficit,  it  is 
hard  to  disagree  with  Paul  Tsongas  that  we  have  a  debt  addiction. 
I  do  not  think,  Mr.  Chairman,  we  are  going  to  get  rid  of  that  debt 
addiction  without  a  constitutional  amendment.  I  think  that  is 
where  you  and  I  differ. 

And  let  me  just  say — ^because  unfortunately  I  am  going  to  have 
to  go  and  get  on  an  airplane,  let  me  say  that  I  respect  your  sincer- 
ity in  all  of  this.  There  are  some  on  your  side  and  some  on  my  side 
who  may  be  taking  a  position  of  support  or  opposition  for  political 
reasons.  I  know  you  are  sincere  in  this  and  I  respect  that,  and  I 
think  you  understand  that  I  am  sincere  in  this  and  genuinely  be- 
lieve in  it. 

Whatever  the  result,  whether  this  passes  or  is  defeated,  we  will 
have  to  work  together.  If  it  passes,  my  strong  belief  is  we  cannot 
wait  until  the  date,  the  effective  date.  We  have  to  start  moving  in 
a  gradual  way  right  away,  and  I  am  sure  you  would  agree  with 
that.  But  I  look  forward  to  a  healthy  debate  on  the  floor  of  the  U.S. 
Senate  and  I  look  forward  to  working  with  you  no  matter  what  the 
result  of  that  debate. 

Chairman  Byrd.  Do  you  see  a  possibility,  Senator  Simon,  that 
the  courts  may  have  to  enforce  this  amendment? 

Senator  SiMON.  I  think  extremely  remote,  for  this  reason,  and 
that  is  we  have  that  language  in  "Congress  shall  implement."  We 
have  the  ability  to  determine  who  has  standing  in  the  courts;  the 
courts  have  upheld  that  very  clearly.  And  we  could  say,  for  exam- 
ple, it  would  take  25  Members  of  Congress  to  go  into  the  court  so 
that  we  would  not  have  endless  litigation.  And  we  could  spell 
out 

Chairman  Byrd.  Would  you  repeat  that?  Would  you  repeat  just 
what  you  said? 

Senator  Simon.  Yes;  the  courts  have  ruled  clearly  that  we  have 
the  ability  to  determine  who  has  standing,  and  so  we  can  do  that. 
But  I  think  as  you  weigh  that  danger,  that  there  will  be  an  occa- 
sional lawsuit,  you  have  to  balance  that  with  the  danger  that  we 
are  going  to  monetize  the  debt,  that  we  are  going  to  inflict  on  fu- 
ture generations  a  huge,  huge  burden. 

Chairman  Byrd.  Senator  Simon,  I  know  you  have  to  leave.  Your 
statement  says — ^your  essay  makes  this  statement.  "We  need 
structural" 

Senator  Simon.  Whenever  I  wrote  it;  yes. 

Chairman  Byrd  [continuing].  "We  need" — well,  we  picked  up  this 
statement  at  one  of  your  hearings  so  I  suppose  you  still  believe  it. 

Senator  SiMON.  All  right. 
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Chairman  Byrd.  "We  need  structural  budget  reform.  Those  of  us 
who  hold  public  office  generally  like  to  get  reelected,  and  faced  with 
a  choice  of  unpopular  decisions  or  simply  drifting  we  will  choose 
the  more  popular  but  infinitely  more  harmful  course  of  drifting." 
Senator,  I  do  not  believe  you  really  mean  that. 

Senator  SiMON.  I  mean  it.  I  mean  every  word  of  it. 

Chairman  Byrd.  I  do  not  believe  you  really  mean  that.  I  believe 
that  there  are  many  in  the  Senate  who,  faced  with  an  unpopular 
decision,  will  not  simply  drift.  And  I  do  not  believe  you  will.  But 
let  me  pursue  that  just  a  moment. 

Senator  Simon.  OK. 

Chairman  Byrd.  Your  essay  states  that  the  reality  is  that  if  the 
amendment  were  easy  to  evade — "if  the  amendment  were  easy  to 
evade,  my  friend  Senator  Robert  Byrd  would  not  be  working  so  as- 
siduously against  it."  I  am  a  little  disappointed  in  that  statement. 
I  oppose  this  amendment.  My  opposition  has  nothing  to  do  with  my 
chairmanship  of  the  Appropriations  Committee.  I  voted  for  this 
amendment  in  1982,  but  I  changed  my  mind  in  1986  after  I 
thought  about  it  more  and  studied  about  it  more.  I  voted  against 
it  in  1986. 

I  believe  that  this  amendment  will  drastically  alter  the  balance 
of  power  in  all  three  branches  of  the  Federal  Grovemment.  So  your 
statement,  may  I  say,  Senator  Simon,  implies  that  my  only  concern 
is  to  get  around  the  amendment.  Well,  you  say  that  you  are  con- 
cerned about  the  debt  that  we  will  leave  to  our  grandchildren.  I, 
too,  am  concerned  about  the  debt  we  leave  to  our  grandchildren;  I 
have  one  of  them  sitting  in  this  room  today. 

But  I  am  also  concerned  about  the  Constitution  that  we  are 
going  to  pass  on  to  our  grandchildren,  and  I  would  like  to  leave 
them  a  constitutional  system  of  checks  and  balances  and  separa- 
tion of  powers  that  was  handed  down  to  us  by  our  forefathers  after 
200  years.  This  is  why — this  is  why  I  am  against  your  amendment. 

And  it  will  be  easy  to  evade,  as  I  have  tried  to  point  out  here. 
Your  amendment  will  be  easy  to  evade.  And  you  say  that  the 
courts  in  some  instances  may  be  called  in  to  enforce  it.  Right  there 
is  where  not  only  the  legislative  branch,  but  also  the  executive 
branch  and  the  courts  themselves  will  be  damaged  if  this  eonend- 
ment  is  adopted.  It  will  drastically  upset  the  balance  of  powers,  as 
I  say,  not  just  in  the  legislative  branch  but  in  all  three  branches. 

In  the  first  place,  the  amendment  states  that  the  President  must 
submit  a  balanced  budget.  It  gives  him  no  loophole,  no  escape 
clause,  no  opportunity  to  exercise  his  own  judgment  about  whether 
or  not  we  need  a  balanced  budget  in  any  particular  year.  Do  you 
feel  that  that  is  an  erosion  of  the  executive  branch?  I  do.  I  think 
all  branches  will  be  damaged  under  this  constitutional  amendment. 

Senator,  you  have  to  have  a  little  opportunity  and  time  to  speak 
before  you  leave.  Please  proceed. 

Senator  SiMON.  Yes;  first  of  all  I  want  to  make  clear,  so  no  one 
misunderstands,  I  do  not  question  your  motivation  for  a  moment. 
But  I  think  we  have  to  balance  the  kinds  of  dangers  that  you  men- 
tion there — and,  frankly,  I  think  they  are  not  nearly  as  great  as 
you  suggest — against  the  dangers  that  the  OMB  report  says  we  are 
going  to  have — and  this  is  their  optimistic  scenario.  Someone  bom 
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today  will  spend  66  to  75  percent  of  lifetime  earnings  for  taxation 
largely  because  of  debt  service.  That  is  powerful. 

And  the  reason  we  need  the  constitutional  amendment — and 
here  maybe  you  and  I  differ — there  is  a  reluctance  on  the  part  of 
legislators  and  public  officials  to  do  the  unpopular.  There  are  no 
popular  ways  of  getting  a  hold  of  this  deficit.  Faced  with  a  choice 
of  doing  the  unpopular  or  drifting,  I  fear  and  I  think  the  record  is 
clear  too  often  we  drift.  I  think  we  need  something  to  force  us  to 
face  up  to  our  problems,  and  that  is  why  I  favor  the  amendment. 

And,  again,  I  thank  you  for  your  courtesy  in  having  me  here. 

Chairman  Byrd.  Senator,  I  thank  you  for  appearing  here  today 
and  I  thank  you  for  standing  up  for  that  in  which  you  believe.  The 
popular  thing  is  to  vote  for  the  amendment. 

Senator  SiMON.  I  agree  with  you  on  that,  for  a  change. 

Chairman  Byrd.  The  popular  thing  is  to  vote  for  it.  But  there  are 
some  of  us  who  are  not  willing  to  drift,  because  we  think  that  this 
is  in  the  best  interests  of  our  grandchildren  and  their  children.  It 
was  glory  enough  for  Prothaonius  that  he  was  a  man  of  whom  his 
grandson  need  not  be  ashamed. 

We  will  continue  our  debate  on  the  floor  of  the  Senate,  and  I 
hope  you  have  a  safe  journey  to  Illinois. 

Senator  Simon.  Thank  you  very  very  much. 

Chairman  Byrd.  Thank  you. 

[Pause.] 


NONDEPARTMENTAL  WITNESSES 

STATEMENT  OF  PAUL  R.  HUARD,  SENIOR  VICE  PRESmENT,  POLICY 
AND  COMMUNICATIONS  DIVISION,  NATIONAL  ASSOCIATION  OF 
MANUFACTURERS 

Chairman  Byrd.  The  committee  will  now  hear  from  a  panel  of 
four  witnesses,  each  of  whom  supports  the  balanced  budget  amend- 
ment. Joining  us  this  morning  is  Paul — ^would  you  help  me  with 
that? 

Mr.  HuARD.  Huard. 

Chairman  Byrd.  Huard.  Thank  you.  Paul  Huard,  senior  vice 
president  of  the  National  Association  of  Manufacturers.  Mr. 
Huard's  organization  represents  12,000  members  engaged  in  all 
facets  of  manufacturing.  Also  joining  is  Martha  Phillips  represent- 
ing the  Concord  Coalition.  The  coalition  was  founded  by  our  former 
colleagues  Senator  Tsongas  and  Senator  Rudman  as  a  grassroots 
organization  focusing  on  deficit  reduction.  The  third  member  of  our 
panel  is  James  Davidson,  chairman  of  the  National  Taxpayers 
Union.  The  National  Taxpayers  Union  has  a  membership  of 
250,000  and  is  involved  in  a  wide  range  of  tax  and  budget  issues. 
Finally,  the  committee  welcomes  Robert  Myers.  Mr.  Myers  served 
with  the  Social  Security  Administration  from  1934  to  1970,  the  last 
23  of  those  years  as  its  Chief  Actuary. 

We  are  very  pleased  to  have  all  of  you  with  us  this  morning.  And 
incidentally,  may  I  say  with  respect  to  the  Social  Security  Adminis- 
tration, following  the  testimony  of  these  four  witnesses,  Mr.  Robert 
Ball  will  appear  before  this  committee.  Mr.  Ball  served  as  Commis- 
sioner of  Social  Security  under  three  Presidents — Presidents  Ken- 
nedy, Johnson,  and  Nixon — and  he,  too,  has  had  a  long,  distin- 
guished career,  and  he,  too,  is  well  respected  for  his  expertise  and 
working  knowledge  of  the  Social  Security  system.  So  we  will  hear 
from  different  individuals  on  the  subject  of  Social  Security. 

Would  you  like  to  begin,  Mr.  Huard?  And  we  go  from  my  left  to 
my  right. 

Mr.  Huard.  Mr.  Chairman,  I  have  a  prepared  statement  which 
I  assume  will  be  entered  into  the  record,  and  in  the  interest  of 
brevity  I  will  be  glad  to  extemporaneously  summarize. 

Chairman  Byrd.  Do  I  have  the  statement? 

Mr.  Huard.  It  was  submitted  yesterday  afternoon. 

Chairman  Byrd.  It  will  be  included  in  the  record  in  its  entirety, 
so  you  proceed  in  any  way  you  like. 

Mr.  Huard.  All  right.  Our  support  for  the  balanced  budget 
amendment  is  a  longstanding  one,  not  lightly  taken.  We  debated  it 
for  many  years  in  the  association,  and  finally  came  around  in  the 
early  1980's  to  the  view — which  we  have  not  changed — ^that  the 
present  situation  of  essentially  uncontrolled  Gk)vemment  deficits 
cannot  be  allowed  to  continue.  And  then,  unfortunately,  while  there 
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are  problems  with  a  balanced  budget  amendment  to  the  Constitu- 
tion, we  do  not  think  an5^hing  else  is  likely  to  work. 

Let  me  elaborate  briefly  on  why  we  think  the  present  situation 
should  not,  and  cannot,  be  allowed  to  continue.  To  the  extent  that 
we  continue  to  absorb  an  ever  larger  amount  of  the  available  cap- 
ital in  purchasing  Treasury  debt,  we  basically  make  that  much  less 
capital  available  for  investment  in  new  technologies,  for  investment 
in  new  capital  equipment  to  make  our  manufacturers  more  produc- 
tive, and  for  investment  in  human  capital:  workers. 

Second,  in  terms  of  the  Government's  own  spending  priorities,  if 
we  continue  on  the  path  we  are  on,  debt  service  will  continue  to 
occupy  a  larger  and  larger  portion  of  annual  Government  outlays, 
thereby  making  it  ever  more  difficult  to  fund  any  other  priorities 
of  the  Federal  Government  without  further  deficit  spending. 

And  finally  there  is  the  issue  which  I  think  Senator  Simon  made 
quite  poignantly  of  intergenerational  equity.  My  oldest  daughter  is 
only  17  so  I  am  not  anticipating  grandchildren  quite  as  soon  as  the 
Senator.  Nevertheless,  the  idea  that  we  would  have  a  progression 
of  net  lifetime  tax  rates  where,  say,  my  father  had  paid  24  or  25 
percent,  I  may  have  to  pay  36  percent.  But  under  the  most  gener- 
ous estimates,  my  grandchildren  will  get  to  pay  anywhere  from 
two-thirds  to  three-quarters  of  their  income  in  net  lifetime  taxes. 
I  think  that  is  just  unacceptable. 

The  reasons  we  believe  that  nothing  else  will  work,  short  of  a 
forcing  mechanism  such  as  a  constitutional  balanced  budget 
amendment,  is  history.  If  you  look  at  the  last  three  decades,  again 
as  Senator  Simon's  chart  pointed  out,  I  guess  in  35  years  there  was 
one  balanced  budget  or  one  budget  in  surplus. 

The  argument  is  that,  well,  Congress  can  and  will  make  the  hard 
choices  absent  a  forcing  mechanism  like  a  constitutional  balanced 
budget  amendment.  I  do  not  believe  that  either  the  recent  track 
record  or  decades  of  history  support  that  conclusion. 

If  you  look  at  the  passion  and  the  fervor  with  which  the  adminis- 
tration and  many  Members  of  Congress  fought  the  move  last  year 
by  Congressman  Penny  and  Congressman  Kasich  to  pass  addi- 
tional spending  cuts  over  and  above  what  were  in  the  President's 
budget  bill,  I  think  that  argues  quite  strongly  that  the  taste  for 
hard  decisions — as  opposed  to  the  taste  for  defending  everybody's 
spending  priorities — is  not  going  to  produce  a  balanced  budget  any 
time  soon. 

PREPARED  STATEMENT 

That  concludes  my  summary  of  my  remarks.  Thank  you,  Mr. 
Chairman. 

[The  statement  follows:] 

Statement  of  Paul  R.  Huard 

Thank  you,  Mr.  Chairman.  I  am  Paul  Huard,  senior  vice  president  for  pohcy  and 
communications  of  the  National  Association  of  Manufacturers  [NAM].  On  behalf  of 
our  12,000  members,  I  am  pleased  to  be  here  to  discuss  the  merits  of  S.J.  Res.  41, 
the  Balanced  Budget  Amenament. 

First,  let  me  point  out  that  the  NAM  is  aware  that  the  attempt  to  pass  a  constitu- 
tional amendment  for  this  purpose  has  a  very  long  history.  Amending  the  Constitu- 
tion is  a  serious  matter  which  we  do  not  take  lightly.  However,  it  has  become  in- 
creasingly clear  over  the  past  two  decades,  that  the  existing  congressional  budget 


339 

Erocedures  are  incapable  of  overcoming  the  more  powerful  political  pressures  that 
ave  fueled  the  tremendous  growth  in  federal  spending. 

I  would  hope  that  over  the  past  three  days  oi  testimony,  you  have  been  cited,  and 
have  taken  note  of  the  depressing  figures  that  relate  to  our  nation's  fiscal  health: 
gross  federal  debt  nearing  $5  trillion;  interest  pa5anents  at  roughly  $294  billion  a 
year;  the  federal  government  running  deficits  33  out  of  the  past  34  years;  the  Unit- 
ed States  as  the  largest  debtor  nation  in  history;  and  on  and  on. 

For  posterity,  this  is  an  embarrassing  legacy.  For  manufacturers  today,  it  means 
higher  interest  rates  and  a  higher  cost  of  capital.  It  means  that  federal  interest  pay- 
ments (roughly  20  percent  of  the  budget)  will  continue  to  siphon  funds  from  the  pri- 
vate sector,  leaving  little  money  for  productive  investments.  And,  despite  the  recent 
reprieve  of  red  ink,  CBO  forecasts  continuing  and,  in  fact,  much  larger  deficits  be- 
ginning after  fiscal  year  1998.  Manufacturers  believe  that  deficits  do  matter  and 
that  serious  action  is  warranted. 

We  are  not  naive  to  the  reality  that  balancing  the  budget  will  be  a  difficult  task. 
Nor  do  we  believe  this  amendment  to  be  a  panacea.  To  be  sure,  passage  and  ratifica- 
tion of  such  an  amendment  will  be  the  easy  task.  We  believe,  however,  that  congres- 
sional passage  is  the  necessary  first  step  towards  getting  the  federal  budget  under 
control  and  that  attempts  to  block  such  an  amendment  represent  short-sighted  and 
irresponsible  leadership.  This  amendment  will  give  the  Congress  ample  time — and, 
more  importantly,  a  serious  mandate — to  develop  a  sensible  and  effective  plan  for 
deficit  reduction. 

We  believe  S.J.  Res.  41  to  be  a  sound  amendment  and  a  valid  response  to  a  long- 
term  and  structurally  inherent  problem.  It  provides  the  necessary  fiscal  discipline 
to  end  the  practice  of  deficit  spending,  while  offering  the  proper  flexibility  to  deal 
with  national  emergencies.  And,  while  our  initial  preference  is  for  an  amendment 
that  contains  stronger  tax  limitations  to  effectively  limit  federal  spending,  we  do  not 
believe  that  such  an  amendment  should  come  at  the  expense  of  S.J.  Res.  41,  which 
is  given  the  greatest  chance  of  passage. 

The  NAM  has  long  supported  the  concept  of  a  constitutional  balanced  budget 
amendment  and  we  support  the  current  efforts.  We  believe  that  the  Congress  should 
begin  as  soon  as  possible  to  develop  a  plan  of  realistic  and  effective  deficit  reduction, 
and  look  forward  to  working  with  you  to  that  end. 

I  would  be  pleased  to  address  any  specific  questions  members  of  the  committee 
may  have. 

Chairman  Byrd.  Thank  you  very  much.  I  call  attention  again  to 
section  6  of  the  amendment  which  puts  the  hard  decisions  right 
back  into  the  lap  of  the  Congress.  The  amendment  says  in  section 
6,"  the  Congress  shall  enforce  and  implement  this  article  by  appro- 
priate legislation". 

Did  you  wish  to  say  anything  further? 

Mr.  HUARD.  Well,  I  share  Senator  Simon's  view  that  hopefully 
many  members  of  the  Congress  would  hold  the  Constitution  in 
somewhat  higher  reverence  than  your  ordinary,  garden  variety 
statute,  and  I  am  not  for  1  minute  deluding  myself  that  even  a  con- 
stitutionally balanced  budget  amendment  cannot  be  to  some  extent 
avoided  or  evaded. 

I  just  believe  it  would  be  a  lot  more  difficult  to  do  so  than  the 
relative  ease  with  which  something  like  Gramm-Rudman-Hollings 
was  evaded.  So,  it  is  a  question  of  degree.  I  do  not  feel  that  it  sets 
up  an  absolute  standard  that  cannot  be  cracked.  It  just  would  be 
harder. 

Chairman  Byrd.  It  would  also  be  harder  to  repeal  a  constitu- 
tional amendment  than  it  would  be  to  repeal  a  statute.  Congress 
can  repeal  a  statute  in  the  same  session  in  which  the  statute  that 
is  to  be  amended  was  adopted. 

But  in  the  case  of  an  amendment  to  the  Constitution,  once  that 
is  riveted  into  the  Constitution  it  cannot  be  amended  very  easily. 

Mr.  HuARD.  I  would  agree  with  that  observation. 

Chairman  Byrd.  The  18th  amendment  was  in  the  Constitution 
almost  15  years  before  it  was  repealed.  So  if  we  make  a  mistake, 
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as  I  think  we  will  if  we  adopt  this  amendment,  it  is  going  to  take 
a  long  time  to  repeal  that  mistake.  And  during  that  period,  severe 
damage  will  be  done  to  the  three  branches  of  Grovemment.  The 
debt  will  increase  and  the  people's  trust  in  the  Constitution  and  in 
the  institutions  of  Grovemment  will  further  erode. 
Ms.  Phillips. 

STATEMENT  OF  MARTHA  H.  PHILLIPS,  EXECUTIVE  DIRECTOR,  THE 
CONCORD  COALITION 

Ms.  Phillips.  The  Concord  Coalition  is  a  grassroots  organization 
with  hundreds  of  chapters  in  communities  across  the  Nation.  As 
you  observed,  it  was  founded  by  former  Senators  Paul  Tsongas  and 
Warren  Rudman  in  September  1992,  so  we  are  just  barely  IVa 
years  old. 

The  Coalition  is  an  effort  to  change  the  political  climate,  an  at- 
tempt to  make  deficit  reduction  safe  for  elected  officials. 

One  year  later,  after  its  founding  in  September  1993,  the  Con- 
cord Coalition  issued  its  zero  deficit  plan.  I  brought  copies  along  to 
accompany  my  testimony  today.  The  zero  deficit  plan  was  prepared 
by  the  coalition  in  response  to  critics  who  were  challenging  the  coa- 
lition to  spell  out  how  it  would  tackle  the  supposedly  impossible  job 
of  balancing  the  budget.  People  said,  it  is  all  very  well  and  good 
for  you  to  be  talking  about  the  goal,  but  how  are  you  going  to  do 
it.  As  you  can  see,  if  you  look  through  the  plan,  we  recommended 
64  specific  deficit  reduction  policies  affecting  every  part  of  the 
budget — defense,  domestic,  discretionary  spending,  entitlements, 
and  revenues. 

The  policies  are  aimed  at  eliminating  the  budget  deficit  in  the 
year  2000 — and  that  was  our  target  year.  We  phase  them  in  gradu- 
ally over  a  6-year  period,  so  it  is  not  too  sudden,  not  too  sharp  a 
change.  And  econometric  analysis  of  the  plan  suggests  that  during 
the  phase-in  period  growth  would,  of  course,  be  slightly  lower  than 
it  would  be  under  business  as  usual,  but  the  payoff  after  the  year 
2000  is  substantial  and  well  worth  it. 

The  Concord  Coalition  does  not  hold  out  our  plan  as  the  only  so- 
lution or  even  the  best  solution.  In  fact,  the  plan  includes  several 
dozen  alternative  policies  to  the  64  policies,  so  that  anybody  who 
does  not  like  our  set  of  recommendations,  which  we  felt  we  had  to 
bite  the  bullet  and  make  some  recommendations,  but  if  you  do  not 
like  those  you  can  substitute  some  of  the  other  recommendations. 

Thus,  what  we  were  trying  to  demonstrate  was  that  there  are 
many  paths  to  a  balanced  budget.  What  is  important  is  to  decide 
on  a  path  and  then  get  on  with  implementing  it,  and  that  is  not 
what  is  happening  today. 

I  had  not  planned  to  cast  this  testimony  in  this  direction,  but  I 
have  become  so  alarmed  during  the  week  reading  the  newspapers 
and  listening  to  other  witnesses,  both  elected  and  appointed  offi- 
cials and  representatives  of  interest  groups,  who  have  slid  off  of  op- 
posing the  balanced  budget  amendment  into  what  really  sounds  an 
awful  lot  like  opposing  a  balanced  budget.  And  in  order  to  argue 
against  the  amendment  they  are  arguing  against  all  the  terrible 
policies  that  would  inevitably  befall  the  Nation  if  we  adopt  a  bal- 
anced budget  at  some  point  in  the  future  and  work  steadily  toward 
that,  and  the  Concord  Coalition  just  believes  that  is  totally  wrong. 
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A  balanced  budget  is  good  for  the  country  if  we  get  there  through 
reasonable,  gradual,  fair  means. 

We  are  concerned  that  the  budget  submitted  by  the  administra- 
tion sort  of  casts  deficit  reduction  as  last  year's  issue.  Their  budget 
does  not  have  a  target  date  for  achieving  balance,  not  in  6  years, 
by  the  year  2000,  not  in  10  years,  not  in  20  years.  And  in  the 
meantime,  even  under  administration  estimates,  gross  public  debt, 
what  we  borrow  from  the  public  and  from  the  trust  funds,  contin- 
ues to  grow  faster  than  the  economy. 

In  1993  gross  debt  equalled  68  percent  of  GDP.  Under  the  Presi- 
dent's budget  it  would  equal  70  percent  in  1996  and  reach  nearly 
73  percent  in  1999.  And  the  notion  that  health  care  reform  will  put 
the  budget  on  the  path  to  balance  has  now  been  discredited.  In  fact 
a  lot  of  people  are  concerned  that  health  care  reform  could  make 
the  deficit  worse,  not  better. 

So,  officially  for  now  our  Nation  is  not  planning  on  ever  bal- 
ancing the  budget  at  all,  at  any  time.  Congress,  of  course,  could 
change  that  with  the  budget  resolution  it  adopts  this  year,  but  the 
likelihood  of  that  happening  is  about  zero. 

The  continued  runup  in  the  debt  is  not  for  financing  productive 
investment  in  human  or  physical  capital  that  will  make  our  econ- 
omy grow.  It  is  for  continuing  consumption,  mostly  in  the  form  of 
entitlement  programs  that  we  do  not  control  year  in  and  year  out. 

People  who  profess  to  be  concerned  about  what  the  balanced 
budget  amendment  would  mean  for  Social  Security  should  stop  and 
think  about  what  continuing  large  deficits  that  gobble  up  the  an- 
nual Social  Security  surplus,  plus  a  couple  of  hundred  billion  dol- 
lars in  additional  money,  will  mean  for  the  long-term  future  of  that 
program. 

Definite  progress  in  reducing  the  deficit  was  made  last  year  with 
the  reconciliation  bill,  but  the  ever-mounting  debt  level  shows  us 
that  that  should  be  considered  only  a  first  step.  Even  after  rec- 
onciliation was  adopted,  CBO  tells  us  that  we  are  looking  at  a  year 
2000  deficit  of  $226  billion  and  growing. 

So,  the  Concord  Coalition  believes  very  strongly  that  we  owe  it 
to  future  generations  to  turn  this  situation  around,  to  plan  on  get- 
ting the  budget  into  balance,  preferably  even  modest  surpluses 
within  the  foreseeable  future. 

PREPARED  STATEMENT 

A  constitutional  amendment  requiring  balance  by  2001  would 
change  the  debate  dramatically.  Instead  of  arguing  about  whether 
we  should  balance  the  budget  as  we  seem  to  have  been  doing,  as 
many  people  have  been  doing  the  last  few  weeks,  the  debate  would 
argue  over  how  to  balance  the  budget. 

Chairman  Byrd.  Thank  you,  Ms.  Phillips. 

[The  statement  follows:] 

Statement  of  Martha  Phillips 

The  Concord  Coalition  is  a  grassroots  organization  with  hundreds  of  chapters  in 
communities  across  the  nation.  It  was  founded  by  former  Senators  Paul  Tsongas 
and  Warren  Rudman  in  September  1992  in  an  effort  to  change  the  political  climate 
to  make  deficit  reduction  safe  for  elected  officials. 

One  year  later,  in  September  1993,  The  Concord  Coalition  issued  its  Zero  Deficit 
Plan,  copies  of  which  accompany  this  testimony.  The  Zero  Deficit  Plan  was  prepared 
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.■■ 
in  response  to  critics  who  challenged  the  Coalition  to  spell  out  how  it  would  tackle 
the  supposedly  impossible  task  of  balancing  the  budget. 

As  you  can  see,  the  Zero  Deficit  Plan  recommends  64  specific  poUcies  affecting 
every  part  of  the  budget — defense,  domestic  discretionary  spending,  entitlements 
and  revenues.  The  policies  are  phased  in  gradually  over  a  six-year  period.  Econo- 
metric analysis  of  the  plan  suggests  that  during  the  phase-in  period,  growth  would 
be  very  slightly  slower  than  under  "business  as  usual'  but  that  the  payoff  after  2000 
would  be  substantial. 

However,  Concord  does  not  hold  out  this  plan  as  the  ONLY  solution  or  even  as 
the  BEST  solution.  In  fact,  the  plan  includes  several  dozen  alternative  policies  that 
readers  can  substitute  for  the  recommended  policies.  Thus,  we  demonstrate  that 
there  are  MANY  paths  to  a  balanced  budget.  What  is  important  is  to  decide  on  a 
plan  of  action  and  then  implement  it. 

That  is  not  what  is  happening  today.  It  seems  that  deficit  reduction  is  regarded 
as  "last  year's  issue."  The  Administration  and  interest  groups  are  arguing  strongly 
against  the  balanced  budget  amendment.  Further,  careful  analysis  indicates  that 
some  opponents  are  arguing  against  balancing  the  budget  as  well. 

Neither  the  Administration  nor  the  Congress  has  set  a  target  year  for  balancing 
the  budget — ever.  Not  in  6  years,  not  in  10  years,  not  in  20  years.  In  the  meantime, 
gross  public  debt — what  is  borrowed  both  from  the  public  and  from  the  trust 
funds — continues  to  grow  faster  than  the  economy  under  the  latest  budget.  In  1993, 
gross  debt  equalled  68  percent  of  GDP.  Under  the  President's  budget,  it  would  ex- 
ceed 70  percent  in  1996  and  reach  nearly  73  percent  in  1999.  The  notion  that  health 
care  reform  will  put  the  budget  on  the  path  to  balance  has  been  discredited.  So  offi- 
cially, for  now,  our  nation  is  not  planning  on  ever  balancing  the  budget.  Congress, 
of  course,  could  change  that  with  the  budget  resolution  it  adopts  this  year,  but  the 
likelihood  of  that  happening  is  zero. 

The  continued  run  up  in  debt  is  not  for  financing  productive  investment  in  human 
or  physical  capital  that  will  make  our  economy  stronger  in  the  future  and  give  us 
the  wealth  we  will  need  to  cash  in  the  lOU's  we  put  into  the  Social  Security  Trust 
Fund  every  year.  Most  of  the  borrowing  is  paying  for  consumption — ^in  the  form  of 
entitlement  programs.  People  who  profess  concern  about  what  the  balanced  budget 
amendment  would  mean  for  Social  Security  should  stop  and  think  about  what  con- 
tinuing large  deficits  that  gobble  up  the  annual  Social  Security  surplus  PLUS  an- 
other couple  of  hundred  billion  dollars  will  mean  for  the  long-term  future  of  that 
program. 

Definite  progress  in  reducing  the  deficit  was  made  last  year  with  the  reconcili- 
ation bill.  But  the  ever-mounting  level  of  debt  shows  that  should  be  considered  only 
a  first  step.  Even  after  reconciliation,  CBO  tells  us  we  are  looking  at  a  year  2000 
deficit  of  $226  billion  and  growing. 

We  owe  it  to  future  generations  to  turn  this  situation  around,  to  plan  for  getting 
the  budget  into  balance — or  even  to  modest  surpluses — within  the  foreseeable  fu- 
ture. A  constitutional  amendment  requiring  balance  by  2001  would  change  the  de- 
bate dramatically.  Instead  of  arguing  about  whether  to  balance  the  budget,  the  de- 
bate would  argue  over  how  to  balance  the  budget. 

Chairman  Byrd.  Mr.  Davidson. 

STATEMENT   OF   JAMES   D.   DAVIDSON,   CHAIRMAN,   NATIONAL  TAX- 
PAYERS UNION 

Mr.  Davidson.  Thank  you,  Senator.  I  appreciate  the  opportunity 
to  present  the  views  of  the  250,000  members  of  the  National  Tax- 
payers Union.  We  have  been  working  for  a  constitutional  amend- 
ment to  balance  the  budget  since  1975.  We  have  heard  every  argu- 
ment that  has  been  professed  this  week  repeated  over  those  19 
years,  and  during  that  time,  I  have  to  say  that  we  have  seen  abso- 
lutely no  evidence  that  the  Congress  is  making  any  progress  in  bal- 
ancing the  budget— quite  the  contrary. 

In  fact,  I  think  if  we  look  at  the  record  dividing  up  the  period 
into  5-year  segments  going  back  to  the  Kennedy  administration,  we 
see  that  the  deficit  has  increased  in  every  single  period  from  $23 
billion,  to  $37  billion,  to  $121  billion,  to  $315  billion,  to  $813  bil- 
lion, to  $900  billion.  And  now  we  are  congratulating  ourselves  that 
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we  have  done  something  to  try  to  tackle  the  deficit  with  the  budget 
proposal  from  last  year;  which  in  my  view  is  equivalent  to  the  diet 
for  a  400-pound  man. 

We  put  the  400-pound  man  on  a  diet.  He  has  announced  that  at 
the  end  of  4  or  5  years  he  is  going  to  weigh  only  500  pounds.  We 
say,  wait  a  second.  How  is  that  an  improvement?  And  he  says, 
well,  I  intended  to  weight  600  pounds.  That  is  not  a  way  of  a  coun- 
try putting  its  financial  house  in  order. 

I  have  listened  to  what  you  have  said  and  I  believe  you  are  sin- 
cere. I  did  not  believe  it  before  I  heard  you  today  but  I  do  now,  and 
I  ask  you  on  the  basis  of  that  sincerity  to  consider  history,  because 
you  quote  history  a  lot.  There  is  not  an  example,  ever  of,  any  coun- 
try that  you  could  name  to  me  now,  or  anybody,  at  any  time,  that 
has  lost  its  constitution — lost  its  freedoms — ^because  the  constitu- 
tion of  that  country  too  firmly  supported  fiscal  discipline. 

But  you  can  name  100  countries  that  have  gone  down  the  rat 
hole  because  they  spent  money  they  did  not  have,  because  they  bor- 
rowed from  the  future  and  ultimately  they  bankrupted  their  soci- 
eties. That  example  is  everywhere. 

We  talk  with  projections  based  on  assumptions  of  a  continued 
prosperity — 9  years  of  continued  prosperity  to  the  end  of  the  cen- 
tury— and  still  we  have  heard  a  parade  of  witnesses  saying  that  if 
we  balance  the  budget  it  is  going  to  be  a  terrible  thing.  If  you  can- 
not balance  the  budget  after  9  consecutive  years,  in  theory,  of  pros- 
perity, when  will  it  ever  be  balanced? 

Already  we  are  spending  54  cents  of  every  dollar  of  income  tax 
on  interest  on  the  national  debt.  Senator  Simon,  I  believe,  was 
quite  articulate  about  the  effect  this  will  have  on  our  children  and 
grandchildren.  Maybe  the  net  tax  rate  on  people  in  America  will 
not  be  94  percent  if  they  are  born  this  year,  maybe  it  will  be  only 
75  percent  if  we  are  optimistic. 

We  have,  in  this  country,  an  average  per  capita  income  of 
$23,000  a  year.  The  average  for  85  percent  of  the  rest  of  the  world 
is  $1,000  a  year.  If  we  have  the  kind  of  net  tax  rate  for  people  that 
was  projected  in  the  regular  0MB  numbers,  we  will  be  pushed 
down  to  Third  World  living  standards  just  because  of  that  within 
the  lifetime  of  these  children  being  bom. 

We  have  had  our  debt  increase  almost  tenfold  during  the  time 
that  we  have  been  working  for  a  balanced  budget  amendment. 
Nothing  has  happened  that  in  any  way  calls  into  question  the  legit- 
imacy of  the  concerns  that  motivated  us  in  the  very  beginning  to 
get  to  work  on  it. 

During  this  period,  the  real  weekly  wage  of  Americans  has  fallen 
by  15.9  percent  while  the  Congress  has  increased  the  real  debt  of 
our  country  by  216  percent.  There  is  very  strong  evidence  that  the 
increase  in  debt  is  driving  down  living  standards  of  real  people. 

We  had  in  the  Kennedy  administration — the  total  debts  at  the 
end  of  his  administration  were  only  $23  billion.  For  every  dollar  of 
deficit,  we  had  the  alleged  stimulus  of  $26  of  growth  of  GDP.  As 
of  the  end  of  the  Bush  administration,  it  had  fallen  to  just  30  cents, 
which  is  to  say  we  had  to  borrow  more  than  $3  to  get  $1  of  GDP 
growth. 

The  evidence  is  right  there  on  the  wall  for  anybody  who  would 
open  his  eyes.  This  country  is  headed  down  the  drain.  Congress  is 
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spending  us  into  disaster.  There  is  only  one  way  to  stop  it,  which 
is  to  take  away  the  credit  card  that  is  being  abused  and  overrun 
because  politicians,  with  all  due  respect,  cannot  accept  the  transi- 
tion which  is  underway  in  the  world  between  the  industrial  society 
and  the  information  society.  We  want  to  provide  all  of  these  bene- 
fits out  of  an  empty  pocket  to  people.  These  benefits  do  not  pay 
their  way. 

It  is  evident  right  on  the  face  of  it  that  if  the  policies  that  the 
Government  is  funding  with  these  deficits  worked,  the  economy 
would  get  better  and  the  deficit  would  go  away.  But  by  the  admin- 
istration's own  figures,  which  are  very  optimistic,  by  every  account 
you  can  see  we  are  facing  not  a  progress  toward  balancing  the 
budget,  but  only  a  question  of  when  we  go  broke. 

We  are  dissipating  the  accumulated  wealth  the  industrial  pe- 
riod— dissipating  it.  In  China  people  work  very  effectively  and  do 
good  work  for  $30  a  month.  How  is  America  going  to  compete  and 
maintain  a  high  living  standard  if  the  Congress  wastes  the  accu- 
mulated wealth  of  the  industrial  period?  That  is  what  we  are  talk- 
ing about. 

We  have  run  down  $3.5  trillion  from  our  balance  sheet  in  the  last 
14  years.  That  is  a  recipe  for  bringing  this  country  right  down  to 
the  Third  World.  And  I  believe  that  Senator  Simon  and  his  col- 
leagues who  have  put  this  issue  in  perspective  have  done  the  right 
thing  in  proposing  this  amendment. 

And  let  me  say,  the  Constitution  that  you  revere,  and  by  your 
comments  you  suggest  you  do  revere  it,  is  itself  the  evidence  of  an 
attempt  by  our  forebearers  to  create  a  solution  to  a  problem  of  a 
deficit  that  they  could  not  solve  under  the  Articles  of  Confed- 
eration. 

These  were  the  greatest  people  in  our  history.  They  had  more  po- 
litical will  and  more  gumption  and  courage — which  they  proved  in 
the  Revolution — then  perhaps  any  group  who  ever  sat  in  a  Con- 
gress. And  yet  they  could  not  balance  the  budget  under  the  Articles 
of  Confederation  because  the  rules  made  it  too  difficult. 

In  "A  History  of  Interest  Rates"  Sidney  Homer  wrote,  "the  fi- 
nances of  the  Nation  were  chaotic.  Expenditures  were  authorized 
without  the  power  to  tax.  Government  credit  sank  so  low  that  by 
1787  certified  interest-bearing  claims  against  it  were  worth  less 
than  15  cents  on  the  dollar." 

The  original  founders  of  this  country  could  not  balance  the  budg- 
et. The  Constitution  that  we  have  was  an  attempt  to  force  balance, 
and  that  system  had  built  into  it  something  that  we  do  not  pay 
much  attention  to,  but  as  a  historian  you  will  appreciate  it.  Sen- 
ator, and  that  was  we  had  a  close  link  between  the  money  supply 
and  gold.  And  during  that  period  whenever  the  Congress  expended 
more  money  than  it  took  in,  it  risked  creating,  through  technical 
reasons,  a  reduction  in  the  money  supply. 

And  critics  of  the  balanced  budget  rule  that  was  implied  in  the 
gold  standard  wrote  years  and  years  ago,  and  I  have  a  quote  from 
one  critic  in  1902,  "an  excess  of  expenditures  is  immediately  felt  in 
the  decrease  of  the  gold  reserve."  And  thus  that  meant  a  recession. 

So,  politicians  prior  to  1971  could  not  automatically  stimulate 
the  economy  by  running  up  expenditures  that  seemed  threatening 
to  the  markets.  And  that,  in  fact,  is  one  of  the  principal  reasons 


345 

why  we  did  not  have  deficits  in  anything  like  the  intensity  that  we 
have  had  since  Richard  Nixon  took  action  to  eUminate  the  last  ves- 
tige of  the  original  monetary  constitution. 

If  we  are  not  going  to  go  back  to  a  gold  standard,  and  I  do  not 
think  we  are  going  to  do  that  right  away,  I  think  we  definitely  need 
a  substitute.  We  need  some  sort  of  discipline  in  this  Constitution. 
That  is  the  only  thing  which  will  enable  us  to  survive  as  a  country. 

Now,  you  question  and  criticize  the  inclusion  of  section  6  in  this 
proposed  amendment.  I  think  that  you  have  a  point.  It  worries  me 
to  some  extent  that  the  Congress  will  have  the  ability  to  jiggle  the 
rules,  and  let  us  say  they  jiggle.  The  question  is.  What  is  the  jiggle 
room?  And  the  answer  is:  The  jiggle  room  cannot  be  any  greater 
than  is  required  to  bump  up  against  the  debt  limit  because  then 
you  are  pushed  right  back  to  the  60-percent  rule.  And  as  you  said 
yourself,  it  is  very  difficult  to  get  that  60  percent. 

So,  all  the  fluctuation,  all  the  ambiguity  that  is  inherent  in  this 
section  6,  is  limited  by  the  extent  that  the  Congress  has  to  play 
with  the  debt.  As  soon  as  we  run  up  against  the  debt  ceiling,  the 
amendment  takes  effect  with  a  clamp. 

And  I  think  that,  while  it  is  unfortunate  that  we  are  in  a  situa- 
tion like  this,  history  tells  us  that  when  countries  spend  year  after 
year  out  of  an  empty  pocket,  they  end  up  going  broke,  and  that  is 
when  freedoms  are  lost.  That  is  when  the  question  of  the  division, 
of  balance  between  powers  of  Government,  becomes  completely  nu- 
gatory because  you  get  some  jerk  on  the  back  of  a  flatbed  truck  and 
he  says  it  did  not  work.  And  that  is  what  has  happened  time  after 
time  after  time  after  time. 

There  is  not  one  example  that  you  or  anybody  could  put  before 
the  American  people  of  a  country  that  lost  its  constitutional  free- 
doms because  there  was  too  much  control  over  the  fiscal  issue.  And 
I  think  that  what  we  have  to  do  if  we  care  about  our  Constitution — 
as  I  believe  we  all  do — is  to  put  ourselves  on  sound  footing  and  stop 
this  waste  of  the  wealth  that  we  have  accumulated  at  a  time  when 
we  did  not  have  competition  like  we  have  today. 

We  became  rich  when  the  Chinese  were  peasants  and  they  were 
not  offered  the  opportunity  to  compete,  when  the  Indians  had  no 
opportunity  to  compete,  when  the  Russians  and  everybody  else  in 
the  world  had  backward  systems  in  which  their  government 
stopped  them  from  competing. 

The  amount  of  competition  in  the  world  that  we  face  now  has 
gone  up  manyfold.  There  are  billions  of  people  who  are  getting  up 
early,  working  hard  at  low  wages,  and  if  we  give  away  the  wealth 
we  have  got,  we  are  going  to  have  a  hard  time  making  a  profit  on 
a  flat-footed  competition  with  them  today. 

PREPARED  STATEMENT 

So,  I  implore  you  for  your  ourselves,  for  our  future,  for  our  Con- 
stitution that  you  care  about,  let  us  save  it  by  putting  a  balanced 
budget  amendment  into  effect. 

[The  statement  follows:] 

Statement  of  James  D.  Davidson 

Mr.  Chairman  and  members  of  the  Committee,  thank  you  for  the  opportunity  to 
appear  today  in  support  of  S.J.  Res.  41,  the  Balanced  Budget  Amendment.  Since 
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1975,  the  250,000-member  National  Taxpayers  Union  has  been  working  on  behalf 
of  a  Balanced  Budget  Constitutional  Amendment. 

Through  our  efforts,  29  of  the  required  34  state  legislatures  have  made  applica- 
tion to  Congress  to  call  a  constitutional  convention  for  the  sole  purpose  of  drafting 
an  Amendment  requiring  that  the  federal  budget  be  balanced.  If  the  Congress  again 
refuses  to  pass  the  Amendment,  the  States  may  soon  force  action  on  Siis  critical 
reform. 

DEFICITS  HAVE  BECOME  CHRONIC 

There  is  now  a  widespread  concern  that  the  federal  government  spends  too  much 
and  that  the  resulting  deficits  have  become  chronic.  The  budget  has  been  in  balance 
just  once  in  the  last  33  fiscal  years.  Budget  deficits  are  now  the  norm  during  good 
years  and  bad.  Further,  as  the  record  clearly  indicates,  the  trend  toward  ever  larger 
deficits  is  worsening. 

Dollars  in 
Fiscal  years  billions 

1961-1965  inclusive $23 

1966-1970  inclusive 37 

1971-1975  inclusive 121 

1976-1980  inclusive  i 315 

1981-1985  inclusive 813 

1986-1990  inclusive 900 

1991-1995  inclusive 2  i,208 

11976-1980  total  includes  a  transitional  quarter  deficit  of  $14.7  billion  between  1976  and 
1977.  Includes  off-budget  items. 
2  Estimate. 

Successive  Congresses  and  presidents  have  not  yet  exhausted  the  good  credit  of 
the  federal  government  and  sunk  the  nation  into  bankruptcy.  But  that  is  the  direc- 
tion in  which  we  are  headed.  Already,  54  cents  of  every  dollar  of  personal  income 
tax  paid  to  Washington  this  year  will  go  to  pay  interest  on  the  national  debt.  In 
effect,  previous  Congresses  and  presidents  have  adopted  the  fiscal  policy  of  Argen- 
tina under  Juan  Peron — looting  the  balance  sheet  of  the  country  in  order  to  Duy 
votes. 

In  economics,  there  are  always  those  who  say  the  obvious  is  untrue  and  the  inevi- 
table will  never  happen.  So  it  is  with  the  federal  deficit.  For  two  decades,  advocates 
of  fiscal  reform  have  engaged  in  a  futile  argument  about  the  future  with  those 
whose  thoughts  are  not  with  the  future,  but  with  the  past.  At  every  stage  of  the 
debate,  the  opponents  of  the  Balanced  Budget  Amendment  have  underestimated  the 
costs  and  consequences  of  runaway  deficits  and  dismissed  the  one  decisive  measure 
that  might  have  brought  them  under  control.  As  a  result,  the  accumulated  federal 
debt  has  skyrocketed  from  $483.9  billion  to  over  $4.5  trillion — almost  a  ten-fold  in- 
crease in  only  20  years. 

As  the  deficits  have  compounded,  real  incomes  have  stagnated,  and  the  benefits 
of  prosperity  have  eluded  an  ever-larger  percentage  of  our  population.  This  is  not 
a  coincidence.  Chronic  deficits  at  ever-higher  levels  are  compelling  evidence  that  the 
political  system  is  malfunctioning.  Too  many  resources  are  being  allocated  to  anach- 
ronistic programs  that  can  no  longer  pay  their  way.  The  system  has  managed  to 
avoid  collapse  only  by  liquidating  much  of  the  accumulated  wealth  of  the  Industrial 
Age.  Literally  trillions  in  federal  spending  were  financed  by  writing  down  the  na- 
tional balance  sheet. 

Earlier  in  this  century,  when  the  structure  of  the  economy  was  different  than  it 
is  today,  temporary  deficits  may  have  had  stimulative  effects.  But  no  longer.  There 
can  be  little  dispute  that  the  ability  of  the  economy  to  generate  an  additional  dollar 
of  economic  activity  has  plunged  as  the  national  debt  has  risen.  This  trend  has  been 
evident  in  each  successive  administration  since  Kennedy.  The  increase  in  the  gross 
debt  during  the  Bush  Administration  greatly  exceeded  the  growth  of  nominal  GDP 
in  that  period — a  far  cry  from  the  large  multiplier  effect  claimed  for  deficit  spend- 
ing. 

The  Information  Age  is  unfolding  all  around  us  as  the  Industrial  Age  dies.  Phys- 
ical boundaries  are  becoming  superfluous,  and  a  transaction  can  just  as  easily  origi- 
nate from  the  next  continent  as  next  door.  Just  as  the  old  physical  boundaries  are 
fading  away,  so  are  the  old  barriers  to  upward  mobility  which  previously  limited 
those  without  capital.  In  a  world  where  information  generates  wealth,  anyone  with 
the  spirit  to  prepare  himself  can  prosper.  Those  individuals  empowered  by  informa- 
tion can  define  tJieir  own  economic  circumstances  by  using  knowledge  alone. 

But  rather  than  help  prepare  society  to  capitalize  on  the  opportunities  of  this  new 
era,  government  has  responded  with  the  politics  of  denial.  The  deficit  is  literally  a 
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dollars  and  cents  measure  of  that  denial;  it  reflects  the  trillions  spent  tr5dng  to  hold 
on  to  the  past.  As  the  Information  Revolution  has  gathered  speed,  the  costs  of  this 
futile  policy  have  multiplied.  As  William  Nicklin  has  so  aptly  put  it,  "Rather  than 
accept  the  relative  advantage  gained  by  the  newly  empowered,  encouraging  others 
to  follow  their  example,  and  allow  society  to  reconfigure  itself  to  capture  the  vast 
new  opportunities  that  could  eventually  enhance  everyone,  our  government  pursues 
programs  that  result  in  nothing  more  than  wringing  out  what  is  left  in  the  rag  of 
prosperity." 

Federal  money  is  now  spent,  not  to  facilitate  the  creation  of  jobs,  but  to  place  safe- 
ty nets  under  people  who  are  not  equipped  to  prosper  in  the  new  era.  The  effect 
of  covering  people  in  safety  nets  is  not  to  help  the  disadvantaged  prepare  them- 
selves for  a  changed  world,  but  to  shroud  understanding  of  their  realistic  choices 
and  keep  them  tied  to  the  past.  The  federal  budget  itself  provides  compelling  evi- 
dence this  is  true.  The  growth  of  federal  spending  is  outracing  the  growth  of  the 
economy  because  dependency  is  mushrooming  across  a  wide  spectrum.  Month  after 
month,  more  Americans  qualify  for  entitlements.  The  cost  of  providing  these  trans- 
fers is  not  only  surging  in  absolute  terms;  it  is  progressively  cannibalizing  all  other 
functions  of  government. 

The  deficit  is  a  reflection  of  the  politics  of  denial  and  its  counter-productive  effects 
on  the  economy.  If  all  the  money  government  spends  on  income  redistribution  really 
improved  the  economy,  there  would  be  strong  positive  feedback  effects.  Revenues 
would  strengthen  without  massive  tax  increases.  The  deficits  would  be  self-correct- 
ing rather  than  chronic.  The  fact  that  they  are  not  shows  that  the  system  is  not 
paying  its  way. 

A  strong  Balanced  Budget  Amendment  is  needed  now.  It  is  an  important  remedial 
S'tep  that  can  prevent  the  United  States  from  slipping  into  the  kind  of  constitutional 
crisis  now  confronting  the  three  industrial  nations  that  have  depended  most  on  defi- 
cit finance.  Canada,  Italy  and  Belgium  all  face  active  secessionist  movements 
threatening  to  break  them  apart.  Why?  Because  people  do  not  like  to  be  stuck  pay- 
ing the  bUls  of  bankrupt  governments,  especially  when  much  of  the  money  has  been 
spent  in  ways  that  produce  little  return. 

During  a  time  of^  economic  transition,  it  is  always  easier  for  politicians  to  mort- 
gage the  future  than  to  prepare  for  it.  A  Balanced  Budget  Amendment  would  make 
that  harder,  and  that  is  precisely  why  it  has  engendered  so  much  opposition. 

raSTORY  SHOWS  THAT  DEBT  CAN  BRING  DISASTER 

History  shows  that  over-reliance  on  debt  to  finance  government  leads  to  economic 
disaster.  Our  Constitution  was  adopted  precisely  because  of  fiscal  collapse  under  the 
Articles  of  Confederation.  As  Sidney  Homer  wrote  in  "A  History  of  Interest  Rates": 
"The  finances  of  the  nation  were  chaotic.  Expenditures  were  authorized  without  the 
power  to  tax.  Government  credit  sank  so  low  that  by  1787  certified  interest-bearing 
claims  against  it  were  worth  less  than  fifleen  cents  on  the  dollar." 

As  Sidney  Homer  and  other  historians  have  documented,  the  need  to  balance  the 
budget  and  restore  the  good  credit  of  the  government  led  directlv  to  the  drafting 
of  the  Constitution  in  the  first  place.  Mr.  Homer  says:  "In  spite  ot  the  great  poten- 
tial economic  strength  of  the  new  country,  its  financial  and  political  system  broke 
down  completely  in  1786.  Credit  at  home  and  abroad  was  no  longer  available.  The 
impossibility  of  government  without  money,  credit,  or  power  lea  to  the  Constitu- 
tional Convention  of  1787  and  a  new  nation  in  1789." 

It  is  often  said  that  politicians  do  not  need  constitutional  help  to  maintain  fiscal 
responsibility;  all  they  are  supposed  to  need  is  the  "will"  to  do  so.  The  evidence  of 
our  own  history  says  otherwise.  No  one  would  argue  that  the  great  leaders  who 
brought  our  country  its  independence  lacked  political  will.  Yet  even  they  could  not 
balance  the  budget  and  keep  up  payments  on  the  national  debt  under  tiie  Articles 
of  Confederation.  It  took  a  change  in  the  Constitution  to  restore  sound  policy  and 
sound  credit. 

What  was  true  early  in  our  history  is  true  today.  For  better  or  worse,  we  have 
cast  aside  one  of  the  principal  features  of  the  Constitution  of  1787  that  once  limited 
deficits.  There  is  no  longer  any  requirement  that  the  Treasury  redeem  its  paper  ob- 
ligations in  gold  or  silver.  As  long  as  there  was  such  a  requirement,  deficits  were 
effectively  limited.  Why?  Because  a  deficit  tended  to  lead  to  an  automatic  reduction 
in  the  money  supply. 

As  gold  standard  critic  Theodore  Burton  wrote  in  1902,  "an  excess  of  expenditures 
is  immediately  felt  in  the  decrease  of  the  gold  reserve."  And  that  meant  recession. 
So  long  as  the  money  supply  was  tethered  to  gold,  unruly  deficits  could  lead  to  a 
drop  in  the  amount  of  money  in  circulation,  which  depressed  business  conditions 
and  therefore  harmed  the  political  standing  of  incumbents. 
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The  last  remnant  of  the  original  monetary  constitution  was  the  gold  reserve 
standard,  repudiated  by  Richard  Nixon  on  August  15,  1971.  A  history  of  Mr.  Nixon's 
decision  to  scrap  gold  reveals  that  he  and  his  economic  advisers  were  unwilling  to 
run  a  surplus  before  an  election  year,  as  would  have  been  required  to  maintain  the 
gold  peg.  Even  in  its  final,  mongrelized  form,  the  gold  reserve  standard  stood  in  the 
way  of  deficits.  It  was  scrapped  for  precisely  that  reason.  It  is  no  coincidence  that 
the  budget  has  never  been  balanced  since. 

Deficit  spending  has  become  a  chronic  structural  defect  over  the  past  two  decades, 
even  as  productivity  growth  and  living  standards  have  eroded.  And  the  growth  of 
the  visible  debt  has  been  accompanied  by  a  massive  explosion  of  hidden  liabilities. 
If  we  continue  to  ignore  this  degraded  balance  sheet  and  let  the  deficit  skyrocket, 
the  day  will  come  when  the  escalating  cash  demands  of  government  will  inevitably 
overwhelm  credit  markets,  resulting  in  a  downgrading  of  all  government  securities. 

what's  wrong  with  a  deficit? 

Deficits  as  colossal  as  those  that  Congress  keeps  legislating  can  overwhelm  even 
a  strong  modern  economy.  Incessant  deficit  spending  oatters  our  economy  in  three 
ways; 

It  forces  up  taxes,  interest  rates  and  inflation. — To  finance  a  deficit,  the  govern- 
ment must  either  increase  taxes  in  the  future,  which  picks  money  directly  from  citi- 
zens' pockets,  borrow  money  on  the  open  market,  which  drives  up  interest  rates,  or 
print  more  dollars,  which  results  in  inflation. 

It  "crowds  out"  free  enterprise. — ^When  government  spends  and  borrows,  it  soaks 
up  resources  that  private  industry  might  otherwise  use  to  build  factories,  expand 
in  markets  abroad,  and  employ  more  Americans  at  better  wages. 

It  runs  down  the  national  balance  sheet. — ^To  satisfy  its  appetite  for  cash  to  sus- 
tain its  spending  binge.  Congress  must  borrow  at  high  real  interest  rates.  To  repay 
international  creditors,  we  as  a  nation  will  be  obliged  to  produce  more  than  we 
consume  and  to  export  more  than  we  import.  Our  standard  of  living,  like  that  of 
other  debtor  nations,  is  therefore  likely  to  fall. 

As  the  debt  grows,  so  does  the  temptation  to  inflate  our  currency.  But  we  can  di- 
lute the  dollars  bu3dng  power  only  so  long  before  investors  panic  and  switch  their 
assets  to  yen  or  deutsche  marks,  thereby  devaluing  the  savings  and  investments  of 
anyone  holding  dollar-denominated  assets. 

HOW  BUDGETARY  POLITICS  CAUSES  EXCESSIVE  SPENDING  AND  DEFICIT  FINANCING 

Some  people  believe  that,  as  long  as  there  are  free  and  open  elections,  fiscal  ex- 
cess can  be  controlled.  The  fiscal  record  proves  that  electoral  constraints  are  not 
enough. 

The  tendency  for  government  spending  to  take  an  ever-greater  share  of  national 
income  is  common  to  all  countries  with  representative  government.  In  spite  of  many 
promises  to  the  contrary,  no  leader  has  succeeded  in  permanently  reducing  govern- 
ment spending.  There  is  a  reason  for  this  uniform  failure.  It  is  not  a  coincidence. 
A  distinct  political  bias,  an  institutional  defect,  in  favor  of  deficit  finance  and  exces- 
sive spending  is  a  common  failure  of  representative  institutions.  This  bias  is  caused 
by  several  factors  which  I  shall  briefly  outline. 

1)  Pressure  Group  Politics.  Well-organized  special  interest  groups  make  strong  de- 
mands for  programs  that  benefit  them  greatly.  On  the  other  hand,  these  demands 
are  weakly  opposed  because  costs  are  spread  over  all  taxpayers,  each  of  whom  stand 
to  lose  comparatively  little.  Add  to  this  the  well  documented  phenomenon  of  legisla- 
tive log  rolling  for  reciprocal  political  benefit,  and  it's  easy  to  see  why  pressures  for 
increasing  spending  usually  exceed  the  opposition  that  can  be  brought  to  bear. 

The  result  is  that  total  government  spending  is  higher,  even  though  the  majority 
of  voters  would  oppose  the  higher  total  if  given  a  chance. 

2)  Deficit  financing  helps  magnify  this  defect.  It  enables  Congress  to  make  the 
benefits  of  increased  spending  immediately  evident  to  special  constituencies  while 
disguising  the  costs  in  the  form  of  borrowing,  reduced  economic  growth,  higher  in- 
terest rates  and  inflation  that  are  diffused  over  large  numbers  of  the  rest  of  society. 

Voters  are  pleased  by  tax  rate  reductions;  they  are  displeased  by  tax  rate  in- 
creases. The  simple  political  arithmetic  of  the  process  can  produce  permanent  and 
continuing  deficits. 

3)  Each  individual  congressman  faces  a  "prisoner's  dilemma."  The  prisoner's  di- 
lemma describes  a  situation  where  pursuit  of  each  person's  self-interest  can  produce 
an  outcome  undesirable  to  all.  Incfividual  congressmen  bear  a  far  higher  political 
cost  for  attempting  to  restrain  spending  than  they  do  fi-om  contributing  to  spending 
in  excess  of  revenues.  Even  if  an  individual  congressman  voted  against  every  single 
appropriation  in  its  entirety,  his  or  her  impact  on  spending  would  be  negligible.  But 
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that  same  congressman  would  incur  the  wrath  of  special  constituencies  whose  pet 
projects  he  or  she  opposed. 

4)  Individual  taxpayers  face  a  similar  dilemma.  Ideally,  all  taxpayers  should  ask 
not  what  their  country  can  do  for  them.  But  human  nature  pulls  people  in  the  other 
direction.  Once  the  seemingly  inevitable  taxes  are  paid,  it  is  in  each  citizen's  self- 
interest  to  consume  and  lobby  for  as  many  "free"  government  benefits  as  possible. 
Self-denial  is  impossible  for  over  250  million  citizens  who  have  no  effective  means 
of  communication  and  have  even  less  reason  to  expect  complete  cooperation. 

That  is  why  successive  presidents  and  many  well-intended  members  of  Congress 
have  failed  to  achieve  spending  reductions  through  the  ordinary  political  process.  If 
we  are  to  preserve  our  nation's  good  credit,  we  must  find  a  substitute  for  the  parts 
of  the  Constitution  that  previously  limited  deficits.  This  is  why  an  explicit  Balanced 
Budget  Amendment  must  be  adopted.  That  is  why  we  strongly  support  S.J.  Res.  41, 
proposed  by  Senators  Paul  Simon,  Strom  Thurmond,  Orrin  Hatch  and  others.  This 
proposal  would  restrict  deficit  spending,  while  making  it  more  difficult  for  Congress 
to  increase  taxes.  For  19  years,  advocates  of  constitutional  reform  have  warned  that 
politics  as  usual,  budget  compromises  and  mere  laws  such  as  Gramm-Rudman 
would  achieve  little.  These  warnings  have  been  ignored,  while  the  national  debt  has 
multiplied  almost  10  times  over.  Every  statute  and  promise  short  of  constitutional 
reform  has  failed. 

WHAT  WOULD  THE  BALANCED  BUDGET  AMENDMENT  DO? 

The  proposed  Balanced  Budget  Amendment  would  restore,  as  a  Constitutional 
principle,  the  presumption  that  Congress  must  adopt  and  enforce  a  balanced  federal 
budget,  except  in  special  situations.  It  would  re-establish  a  direct  link  between 
spending  and  taxing  decisions. 

Under  S.J.  Res.  41,  total  federal  spending  must  not  exceed  total  federal  revenue 
for  each  year  unless  a  60  percent  majority  of  those  elected  in  both  chambers  votes 
to  allow  the  Congress  to  authorize  a  specific  amount  of  deficit  spending.  A  budget, 
once  adopted,  would  be  binding  on  all  expenditures,  including  those  now  character- 
ized as  "off-budget." 

The  Amendment  also  proposes  that  any  increases  in  taxes  must  be  approved  by 
a  constitutional  majority  of  each  house  of  Congress — a  "yes"  vote  by  a  majority  of 
all  members,  in  a  roll  call  vote.  Currently  a  tax  increase  can  be  passed  by  a  majority 
of  a  quorum,  or  those  present,  without  a  recorded  vote. 

Therefore,  if  an  Amendment  is  ratified.  Congress  can  address  unforeseen  demands 
on  the  budget  in  three  ways:  by  reallocating  resources  within  the  budget;  by  specifi- 
cally authorizing  deficit  spending  (with  a  60  percent  vote  required);  or,  by  specifi- 
cally voting  to  raise  taxes  (with  a  constitutional  majority  vote  required).  All  provi- 
sions would  be  suspended  in  the  event  of  a  declared  war. 

Because  of  these  "escape"  provisions,  an  Amendment  would  not  guarantee  that 
the  federal  budget  would  be  balanced.  What  it  would  guarantee  is  direct  account- 
ability of  Senators  and  Representatives  if  deficits  are  incurred  or  taxes  increased. 
The  voters  then  can  decide  if  they  want  individuals  who  allow  this  to  represent 
them  in  Washington. 

At  present,  measures  which  have  the  effect  of  aggravating  deficits  or  raising  taxes 
almost  always  are  combined  with  other  issues  in  a  single  vote.  Members  never  vote 
on  a  bill  which  directly  authorizes  deficits  and  seldom  on  one  which  exclusively 
raises  taxes.  This  dilutes  the  influence  of  those  Members  (and  constituents)  who 
favor  fiscal  responsibility,  and  strengthens  the  influence  of  those  who  favor  heavy 
spending.  Worst  of  all,  it  enables  fiscally  irresponsible  Members  to  mask  their  vot- 
ing records  and  avoid  accountability  to  the  people  they  represent.  A  Balanced  Budg- 
et Amendment  is  designed  to  correct  this  problem. 

As  a  constitutional  restraint,  S.J.  Res.  41  addresses  both  the  "pressure  group  poli- 
tics" and  the  "prisoner's  dilemma"  factors  by  governing  all  the  rules  for  federal 
spending.  It  will  force  the  federal  government  to  control  spending  by  setting  rules 
for  controlling  the  amount  that  can  be  spent  in  any  fiscal  year. 

Richard  E.  Wagner,  a  leading  theorist  on  the  subject,  has  written  that  "one  valu- 
able service  of  constitutional  constraints  is  to  prevent  undesirable  outcomes  that 
would  emerge  from  ordinary  legislation.  Most  of  the  Bill  of  Rights  comes  quickly  to 
mind — protecting  unpopular  lines  of  thought  and  advocacy,  which  would  often  be 
banned  by  legislative  majorities.  Yet  over  time,  such  legislation  would  destroy  lib- 
erty. Constitutional  rules  are  valuable  means  of  escaping  the  prisoner's  dilemma  in- 
herent in  ordinary  legislative  processes." 

James  Buchanan,  author  ot  Democracy  in  Deficit,  the  seminal  work  on  constitu- 
tional budget  restraint,  has  written,  "the  argument  for  an  explicit  Amendment  to 
the  written  United  States  Constitution  is  based  on  the  conviction  that  *  *  *  the  fis- 
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cal  constraint  must  be  made  explicit  and  that  it  must  be  enforceable.  The  effects 
of  a  balanced  budget  constraint  would  be  both  real  and  symbolic.  Elected  politicians 
would  be  required  to  make  fiscal  choices  within  meaningfiilly  constructed  bound- 
aries *  *  *  They  would  be  forced  to  behave  'responsibly,'  as  this  word  is  understood 
by  the  citizenry,  and  knowledge  of  this  fact  would  do  much,  in  its  turn,  to  restore 
the  confidence  of  citizens  in  governmental  processes." 

It  has  taken  19  long  years  of  struggle  to  bring  the  proposed  Amendment  to  the 
brink  of  passage.  The  Congress  finally  appears  ready  to  act  decisively  on  the  one 
reform  of  federal  finances  that  could  really  work — a  constitutional  amendment  to  re- 
strict deficits.  Thinking  people  should  applaud  this  overdue  reform.  The  history  of 
written  constitutions  is  the  history  of  increasing  fiscal  control  on  the  government. 
Most  of  the  provisions  of  the  Magna  Carta  were  limits  on  taxing  and  spending  au- 
thority. Our  own  Constitution  of  1787  was  adopted  in  response  to  a  fiscal  crisis.  The 
opponents  of  fiscal  responsibility  who  say  that  "deficits  don't  matter"  and  "economic 
theories  should  not  be  written  into  the  Constitution,"  are  missing  the  historic  fact 
that  constitutions  which  fail  to  protect  the  good  credit  of  the  government  don't  last 
long.  Our  own  Articles  of  Confederation  failed  for  that  reason.  And  so  have  demo- 
cratic governments  in  this  century. 

One  of  the  most  constructive  steps  Congress  could  take  now  to  avoid  hardship 
later  would  be  to  propose  a  constitutional  amendment  prohibiting  deficits  and  send 
it  to  the  states  for  ratification.  Such  an  Amendment  would  not  solve  every  fiscal 
problem  facing  the  country.  But  it  would  be  a  binding  promise  of  fiscal  responsibility 
in  the  future.  Without  such  a  promise,  we  face  the  possibility  of  a  credit  crisis, 
sharply  higher  interest  rates,  and  even  economic  "chaos"  of  the  kind  that  did  in  the 
Articles  of  Confederation. 

Chairman  Byrd.  The  record  will  show  that  it  is  not  the  Congress 
that  is  to  be  blamed  for  the  massive  deficits.  There  is  enough 
blame  to  go  around.  The  record  will  show  that  over  the  years  1945 
through  last  year  Congress  appropriated  less  moneys  than  the  sev- 
eral Presidents  requested  in  their  budgets  during  that  time  by 
$230  billion.  That  is  a  period  of  almost  50  years.  I  stress  that 
again,  Congress  appropriated  over  those  nearly  50  years  less  mon- 
eys than  the  Presidents  requested  in  their  budgets. 

I  have  only  one  thing  further.  I  am  sorry  that  you  did  not  think 
I  was  sincere  before  today.  I  do  not  know  why  you  would  have  any 
right  to  make  any  judgment  either  way.  My  people  in  West  Vir- 
ginia apparently  think  I  am  sincere.  Not  everybody,  perhaps,  but 
I  have  to  answer  to  my  own  conscience  and  to  my  own  Grod.  You 
say  you  think  now — since  you  have  listened  to  me  today  you  think 
I  am  sincere.  I  do  not  know  why  you  would  have  any  right  to  think 
I  am  sincere,  just  having  heard  me  once  today. 

Well,  so  much  for  that.  I  can  understand  how- 


Mr.  Davidson.  Well,  Senator,  you  gave  such  a  good  speech- 


Chairman  Byrd.  Let  me  finish.  I  can  understand  how  others  can 
misunderstand  me  and  I  often  misunderstand  others,  so  I  try  to  re- 
member that  maybe  I  have  misunderstood  the  other  person.  I  do 
not  try  to  judge  sincerity.  I  do  not  question  the  sincerity  of  Senator 
Simon.  I  do  not  question  your  sincerity.  I  never  saw  you  before 
today  to  my  recollection.  But  what  does  that  have  to  do  with  this 
amendment? 

I  thank  you  for  your  statement,  and  your  prepared  statement 
will  go  into  the  record. 

Mr.  Myers? 

STATEMENT  OF  ROBERT  J.  MYERS 

Mr.  Myers.  Thank  you,  Mr.  Chairman.  The  main  purpose  of  my 
testimony  today  is  to  discuss  the  likely  effects  of  the  balanced 
budget  amendment  on  the  Social  Security  program.  The  Social  Se- 
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curity  program  over  the  years  has  been  fully  self-supporting — 
namely,  that  its  income  has  exceeded  its  outgo — and  it  will  likely 
continue  to  do  so  in  the  future  if  the  remainder  of  the  Federal  Gov- 
ernment acts  with  fiscal  prudence. 

Further,  in  the  event  that  the  Social  Security  program  has  any 
financing  problems  in  the  future,  I  am  certain  that,  just  as  was 
done  in  1983,  people  of  good  will  of  both  parties  will  get  together 
and  work  out  a  compromise  and  continue  to  have  the  system  be  on 
a  self-supporting  basis  for  all  time  to  come.  Any  changes  made  will 
be  gradual.  Everybody  will  bear  a  little  of  the  pain,  as  it  has  some- 
times been  said,  and  the  system  will  go  on  and  fulfill  the  great  so- 
cial purpose  that  it  has  so  far. 

The  trust  fund  balance  as  of  today  is  close  to  $400  billion.  This 
is  invested  in  Government  bonds  that  are  listed  as  part  of  the  na- 
tional debt  and  they  bear  an  equitable  interest  rate.  The  interest 
paid  to  it  is  real,  although  sometimes  people  do  not  include  it  when 
they  talk  about  the  interest  burden  on  the  country,  but  they 
should. 

Under  the  amendment,  the  operations  of  the  trust  fund  would  be 
included  in  the  computation  of  the  budget  deficit.  It  is  thus  going 
to  be  easier  for  the  requirement  in  the  amendment  to  be  met  be- 
cause at  least  for  the  next  10  to  15  or  20  years  it  is  very  likely  that 
there  will  be  an  excess  of  income  over  outgo  of  the  Social  Security 
system. 

Even  though  the  budget  may  be  in  balance  in  this  way,  it  should 
be  noted  that  the  national  debt  would  continue  to  rise.  For  exam- 
ple, in  fiscal  year  1992  the  budget  deficit  computed  in  the  manner 
as  described  in  the  amendment  or  as  in  the  so-called  unified  budget 
concept,  that  deficit  was  shown  as  $290  billion  but  actually  the  na- 
tional debt  rose  in  that  fiscal  year  by  $404  billion.  I  am  constrained 
to  say  that  I  think  there  is  somewhat  of  a  smoke  and  mirrors  effect 
here  of  considering  the  budget  balance  in  this  way. 

Now,  for  example,  in  OBRA  of  1993,  which  was  supposed  to  re- 
duce the  budget  deficit  by  almost  $500  billion  over  a  5-year  period, 
there  were  two  changes  involving  Social  Security  and  Medicare 
that  in  my  view  did  not  at  all  go  toward  balancing  the  budget.  One 
of  these  was  that  the  increased  income  taxes  on  Social  Security 
benefits,  as  a  result  of  this  legislation,  would  not  stay  in  the  gen- 
eral fund  as  do  other  income  taxes  or  as  to  income  taxes  on  private 
pensions,  say,  of  General  Motors.  But  rather  those  income  tax  re- 
ceipts would  be  transferred  rather  anomalously  to  the  hospital  in- 
surance trust  fund.  As  a  result,  due  to  that  one  action  of  about  $25 
billion  over  5  years,  the  budget  deficit  really  would  not  be  reduced, 
the  national  debt  would  not  really  be  reduced.  It  would  merely 
mean  that  more  of  the  national  debt — namely,  the  $25  billion — 
would  be  owned  by  the  trust  funds  instead  of  by  private  investors. 

I  will  not  go  into  details  on  the  other  one,  but  I  have  just  pub- 
lished a  paper  called  the  "Role  of  Social  Security  in  the  Smoke  and 
Mirrors  Budget  Deficit"  that  I  would  request  be  included  in  the 
record  to  give  more  detail  on  this. 

Chairman  Byrd.  That  will  be  included  in  the  record. 

[The  information  follows:] 


^  Social  Security 
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The  Role 

of  Social 

Security 

in  the 

Smoke-and-Mirrors 

Budget  Deficit 


by  Robert  J.  Myers 


►  Tlie  size  of  the  federal  budget 
deficit  is  significantly  understated 
by  a  "smoke-and-mirrors"  con- 
ceptualization of  the  deficit.  -^ 


P  crimps  Ihe  major  problem  confronlinglhis 
country  islhcmamn)Olli(an<J  almost  coii- 
tinuallygrowing)budgc(  dcricilsoftlic  fcd- 
cralgovemmcnt  that  liavcbccn  occurring 
in  the  past  two  decades.  And  to  make  mat- 
ters even  worse,  those  who  have  the  fiscal  respon- 
sibilities in  this  area  usually  use  a  "smoke-and- 
mirrors"  concept  of  the  budget  deficit  that  sig- 
nificantly understates  its  real  size.  This  is  done 
by  consideringihe  unified  incomcand  outgo  op- 
erations of  the  federal  government,  including  both 
on-budget  itemsandoff-budget  itcmssuch  as  the 
opcrationsof  the  Social  Security  trust  funds  (in- 
dudinglliclwoMcdicanctrustfunds.onc  for  Hos- 
pital Insurance  and  thcolhcr  for  Supplementary 
Medical  Insurance). 

It  is  my  contention  that  tlic  real  budget  def- 
icit in  any  year  is  merely  the  increase  in  the  na- 
tional debt  from  the  end  of  the  previous  year  to 
the  end  of  Ihecurrcnt  year.  Tliis  simple,  slraiglil- 
forward  approach  is  what  is  applicable  to  each 
ofus  in  our  day-to-day  living(notcountingdcbls 
that  are  incurred  to  purchase  real  property,  such 
as  a  home,  whose  value  is  an  oITsct  against  the 
debt  incurred — an  element  that  is  not  ofmajor 
importance  in  the  operations  of  the  federal  gov- 
ernment because  capital  acquisitions  arc  neither 
rdativdy  large  nor  volatile).  Hiedala  for  the  smoke- 
and-mirrors  deficitsand  for  the  national  debt  arc 
obtained  from  Economic Rcportoflhc President. 
Transmitted  lothe  Congress.  Fcbnmri'  /P92(U.S. 
Government  Printing  Office)  (Tabic  B-74)and 
Budget  of lhclJ.S.GoYcrm»cnt for  FY  1993:  Siii>- 
l^eti\ent(Febniaryl992)(Onia:o^M3.n3p:mcn\. 
and  Budget,  U.S.  Govcmnient  Printing OITicc) 
n"able7.l).Tliel992daUwcrcdirccllyoblaincd 
from  the  Office  of  Management  and  Budget. 

Figure  I  showsthcrca/budgel  dcficilsascom- 
pa  red  with  the  smoke-and-mirrors  ones  for  var- 
ious fiscal  years  dating  back  to  1 940.  These  are 
expres.sed  in  terms  of  1 992  dollars,  adjusted  us- 
ing the  CPI(U).  It  is  noteworthy  that,  based  on 
lliCfra/6u<yj?rt</c/iciVconcept,deficitsoccurrcd 
in  all  but  six  years  of  the  53-year  period.  Under 
the  smoke-and-mirroisbasis,therewereeigl\t  years 
when  a  surplus  was  shown — in  1949  and  1960, 
small  surpluses  as  against  small  real  deficits. 

The  rca/budgel  deficits  were  larger  than  the 
smoke-and-mirrorsones  in  almost  all  years,  the 
exceptions  being  1940, 1946, 1947, 1959, 1961 
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FIGURE  1 


Real  Budget  DeCicits  and  "Smoke-and-Mirrors"  Budget  Deficits,  in  1992  Dollars. 
Fiscal  Years  1940-1992  (dollars  in  billions) 
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Notes:  Figures  for  1 976  inclucJc  Irnn^ttional  quarter(JuIy-Sepleniber  1 976),  but  are  transformed  to  an  annualized  tiasis.  Negative  points  arc  bud- 
get surpluses. 


and  l964(alllioui;lilhcdin'crcticcsinlhoseycars 
were  not  large).  Verysizablcexcessesofllierrr// 
budget  dcficilsovcrtlicsmokc-and-niirrorsoiics 
occurred  i  ii  I  he  World  War  11  yearsof  1 943- 1 94  5 
and  in  1985  and  after.  As  will  be  discussed  sub- 
sequcnlly,  a  large  part  ofllie  difTcrences  from 
1985  on  were  due  to  the  method  of  Ireatmcnl 
oflheoperalionsofllicSocial  Security  trust  funds. 

In  1 94  3- 1 945,  (he  excesses  of  the  real  budget 
deficits  over  the  smoke-and-inirrors  ones  aver- 
aged about  $80  billion  a  year  (in  1 992  dollars), 
oraboul  20% relatively.  In  1986-1992, suchan- 
mial  excesses  ranged  between  S94billion  and  $  1 28 
billion  (in  1992,  $1 14  billion)  and  were,  on  av- 
erage, about  52%  relatively  (in  1 992,  39%).  Ccr- 
lainly,lhissliowslhcmisleaditignalurcofthewide- 
spreadconvenlional  way  ofstatinglhcbudget  def- 
icits, especially  in  the  past  decade. 

Still  anol  her  way  oflooking  at  the  budget  sit- 
uation is  lo  compute  what  the  national  debt  at 
the  end  ol  1 992  would  have  been  ifthc  real  bud- 
get deficits  had  been  the  well-publicized  smoke- 
and-mirrorsoncs,  beginning  with  1940.TI)esiim 
of  the  smokc-and-mirrors  deficits  (in  current  dol- 
lars) for  Ihal  period  is  $2, 962  billion.  This  when 
added  lo  the  national  d';bt  at  the  beginning  of 
1940  ($48  billion)  gives  $3,010  billion,  which 


is  $993  billion  (or  25%)  less  Ihan  I  he  actual  fig- 
ure or$4.003  billion.  A  very  significant  differ- 
ence indeed! 

Now,  let  us  examine  in  more  detail  Ihc  role 
Ihal  Ihc  Social  Security  trust  funds  play  in  such 
deceptive  portrayal  of  I  he  federal  budget  deficits. 
Althougli  someother  programscontriliulc  lo  this 
deception,  the  Social  Security  program  is  by  far 
the  most  imporlant  in  litis  respect. 

The  law  provides  I  hal  I  he  Social  Sccuril  y  tntsi 
funds  can  make  in  vest  menis  in  only  two  ways — 
insecurilicsofthefedeialgovctnmcnlandinscnii- 
govcminetUalstvurilics(fedcnillysponsotedngency 
issues).  I  he  securities  of  the  federal  government 
can  bccithcr  regular  markelablesecurilies(lx)uglit 
on  the  open  market  or  at  issue  when  olTered  to 
thcgeneralpublic)orso-calleds|x;cial  issues,  which 
arc  not  marketable.  The  vast  majority  of  the  in- 
vestments have  always  been  in  special  issues. 

1  he  latter  dilTer  only  slightly  fiom  regular  tnar- 
kelablc  issues.  They  similarly  have  fixed  matu- 
rity dales  and  carry  an  interest  rale  that  is  dc- 
lermined  when  Ihey  arc  issued  as  a  fair  long-term 
rale(varyingfrom  month  lonionth, depending 
on  dale  of  issue) — namely,  the  average  market 
yield  on  all  marketable  inleresi  bearing  U.S.  ob- 
ligations Ihal  arc  not  due  or  callable  for  at  least 
fouryears.  Where  the  special  issues  differ,  how- 
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FIGURE  2 


Proportion  of  Real  Annual  Budget  Deficit  That  Was  Financed  by  Social  Security  Trust  Funds 
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Note:  Figure  for  1 976  includes  transitional  quarter  (July-September  1976). 


ever,  is  (hat  they  arc  redeemable  a(  par  at  any 
time,  which  can  be  an  ad  vantage  or  a  disadvan- 
tage, dependingonnnancial  market  conditions 
(i.e.,  whether  current  interest  rales  are  high  or 
low  as  compared  with  (hose  when  the  special  is- 
sue was  purchased  by  the  trust  funds).  On  bal- 
ance, this  feature  isan  ad  vantage,  bccaiusc  in  prac- 
tice whenever  rcdcni  pi  ionsbefore  the  stated  ma- 
lurities  arc  made,  they  are  done  from  (he  low- 
cs(  in(eres(  rate  securities  /irir  But  the  most 
important  similarity  isthat  the  special  issuesare 
counted  into  the  national  debt,  just  as  (he  "reg- 
ular" issues  arc. 

As  for  Tederaily  spon.sored  agency  issues,  Ihe 
trust  fundsare  permitted  topurcliasethesc  as  long 
as  their  principal  and  interest  is  guaranteed  by 
the  federal  government.  I  lowever,  this  form  of 
investment  has  only  infrequently  been  used  by 
the  trust  funds — in  fact,  not  at  all  before  1967 
or  after  1 988.  Even  when  such  investments  (for 
example. obligntioiisoflhc  Tcdcral  National  Mort- 
gage Associat  ion  when  t  hey  were  so  guaranteed, 
oroftheGovcriinient  National  Mortgage  Asso- 
ciation) were  held,  they  never  represented  more 
than  3%  of  the  assets  ofany  trust  fund  and  usu- 
allyonly2%orlcss.  lntherollowinganalysis,ll>cse 
agency  issues  arc  not  considered,  because  they 
are  not  part  of  the  national  debt. 


Figure  2  shows  the  proportion  of  the  real  an- 
nual budget  deficit  of  the  federal  government  tliat 
wasfinanccdbythefourSocial  Security  trust  funds 
combined  in  the  47  years  when  such  deficits  oc- 
curred (i.e.,  disregardingtiicsix  years  when  there 
we resurpluses). This  proportion  is  merely  the  net 
growth  in  the  combined  assets  oftlie  trust  funds 
as  a  pcrccnlageof  the  rro/ federal  budget  deficit. 
The  data  for  the  operat  ions  oft  he  trust  funds  were 
obtained  from  the  various  annual  reports  of  the 
boardsoflrusteesofthese  trust  funds  (published 
as  House  documents  by  the  U.S.  Government 
Printing  Office). 

In  12  years  (1 959- 1 960,  1962-1963,  1966  ai\d 
1976-1982),  thecombinedas.sctsorthclrusl  funds 
decreased,  and  so  none  of  the  budget  deficit  was 
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FIGURE  3 ^^ 

Proportion  of  National  Debt  That  Is  Held  by  Social  Security  Trust  Funds,  at  End  of  Fiscal  Year 
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Hnanccd  by  llicni.  In  1 949,  all  ofllic small  biulgct 
(lcficiU$.6billionin  l992dollars)wasrinanccilby 
llic  Inist  funds,  and  the  remainder  of  llic  increase 
in  Iheir  combined  assets,  in  effecl,  repurchased  gov- 
ernment obligations  held  by  the  general  public. 

In  a  number  of  years  in  the  1 950s  and  I97()s, 
the  proportion  of  the  budget  deficit  financed  by 
the  trust  funds  wascloseto40"/(i.Alkr  1 982,  with 
the  1 98  3  amendments  helping  to  solve  the  finan- 
cial crisisof  the  Old-Age,  Survivors,  and  Disaliil- 
ity  I  USUI  ancc  pi  ogram(OASDI)  and  strengthen- 
ing the  financing  of  the  Medicare  Hospital  In- 
surance program,  the  pioporlion  gradually  in- 
creased, rising  to  slightly  over  20%  in  1988-1990 
and  about  16%  in  1991-1992. 

Finally,  let  us  examine  the  proportion  of  the 
national  debt  that  was  held  by  thccombined  trust 
funds  at  I  lie  end  of  various  past  fiscal  years.  Fig- 
ure y  shows  that  this  proportion  was  about  4% 
in  the  middle  of  World  War  II,  fell  to  2.5%  by 
the  end  oflhe  warand  then  rose  steadily,  peak- 
ing at  8  .3%  in  1957.  Thertaflcr,  as  the  OASDI 
tnist  funds  declined  slowly,  it  decreased  to  f).  \% 
in  1966,  and  then,  as  the  Medicate  trust  fun<ls 
began  operations  and  the  OASDI  trust  funds 
slowly  rose,  the  proportion  roscstcadily  to  1 1 .2% 
in  1 974.  Once  again,  as  the  OASDI  trust  funds 


declined,  the  proportion  fell  precipitously  after 
1974,  reaching  only  1.7%  in  1983-1985. 

Since  1985,  with  the  sizable  buildup  of  the 
OASDI  Inist  funds,  the  proportion  grew  rapidly, 
reaching  I  1 .5%  in  1 992.  Ihcy  arc  still  growing 
and  likely  to  do  so  for  many  years  under  the  fi- 
nancing provisionsofpresent  law.  It  isthislrend. 
as  well  as  the  deceptive  nature  of  the  smoke-and- 
mirrors  presentation  of  the  federal  budget  def- 
icit, that  has  caused  Senator  Daniel  Patrick  Moy- 
nihantoadvocatcpay-a.s-you-gofinancingforllie 
OASDI  program. 

Some  budgetccrs,  iiV  defense  of  their  sinokc- 
and-mirrors  concept  of  the  budget  deficit,  assert 
that  the  fiscal  and  economic  situation  is  the  same 
in  the  following  two  cases.  Under  the  first  case, 
the  Social  Security  trust  funds  have,  in  a  year,  an 
excess  of  income  over  outgoof  $60  billion  (which 
isinvested — i.e., recorded — in  government  bonds). 
Under  the  second  case,  the  Social  Security  tax 
rates  are  reduced  to  the  extent  that  the  income 
and  outgoof  the  trust  fundsare  in  exact  balance, 
and  income  lax  rales  are  rai.sed  to  produce  $60 
billion  nioreofincome  taxes.  In  the  first  case,  the 
national  debt  is  unalTcctcd,  while  in  the  second 
case  it  is  $60  billion  lower  than  it  would  other- 
wise be. 
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Thebudgctccrsasscrl  (hat  the  federal  govcm- 
jiiciU  is  in  the  same  posilioii  budgclwisc  under 
both  cases.  And  so  il  is  from  a  sliorl-lcnn  basis! 
I  lowever.ovcr  (lie  long  range,  tliesitualionisquilc 
difTcrcnl.AI  sonic  poinl.llictnisl  funds  may  need 
money  and  will,  under  the  first  case,  redeem  the 
SOU  billion  of  bonds  (and  also  the  interest  that 
lias  accumulated  on  them,  represented  by  addi- 
tional bonds);  this  can  only  be  done  by  new  gen- 
eral taxes  at  t  hat  t  imc  or  by  selling  new  bonds  to 
thcgencral  public.  Under  the  sccondcasc,  increased 
payroll  taxes  will  have  to  be  levied  at  that  time — a 
far  different  situation! 

Lastly,  let  us  examine  liow  the  budget  deficit 
package  (Omnibus  Budget  KeconciliationActof 
1 993)  enacted  in  August  1993  was  constituted, 
in  pail, of  smoke-and-mirrorselenienis  in  the  So- 
cial Security  and  Mcdicarcarcas.T  his  legislation 
is  supposed  to  consist  of  $496  billion  of  deficit 
reductions  over  the  next  five  fiscal  years,  about 
equally  divided  between  spending  cuts  and  lax 
increases.  (It  is  difficult  at  limes  to  classify  some 
changes  as  to  whether  t  hey  are  spending  cuts  or 
tax  increases;  for  example,  the  budgeteers  cate- 
gorize the  increased  income  taxes  on  Social  Se- 
curity benefits  as  spending  cuts.) 

The  proceeds  from  the  increased  income  taxes 
on  Social  Security  benefits  ($24.6  billion  over  the 
five-year  period)  are  given  to  the  Hospital  Insur- 
ance trust  fund,  which  thereby  will  have  a  corre- 
sponding increase  in  its  invested  assets  (in  gov- 
ernment bonds,  which  would  otherwise  have  had 
to  be  purchased  by  the  general  public).  The  size 
oflhenntional  debt  will  not  be  reduced  by  one  penny 
by  this  so-called  budget-deficit  reduction — truly 
another  smoke-aiid-mirrors  action!  (It  may  be  noted 
that  the  House  version  of  the  bill  quite  properly 
left  the  receipts  from  the  increased  income  taxes 
on  benefitsin  the  general  fund — and  so  would  have 
produced  a  real  budget  deficit  reduction.) 

TlieeliminalionofthemaximunUaxablceani- 
ingsbascforlhe  Hospital  Insuranceprogram  like- 
wise involved  smoke-and-mirrors  effects.  The 
increased  payroll  tax  inconieor$29.2  billion  over 
the  five-year  period  is  shown  as  a  budget  def- 
icit reduction,  even  though  i(  did  not  repre.sen( 
a  real  deficit  reduction.  Kather,  there  will  be  only 
the  purchase  by  the  Hospital  Insurance  trust  fund 
of  that  much  of  the  debt  of  Ihe  federal  govern- 
ment.whichwouldotherwischave been  purchased 
bythegeneralpublie.Theaggregatenationaldebt 
will  not  be  affected  at  all. 


Oneother  part  ofthe  legislation  isofa  smoke- 
and-mirrors  nalureeven  though  it  admittedly  had 
an  ad  verse  effect  on  the  budget  deficit — namely, 
the  elimination  ofthe  employer  Social  Security 
and  Medicare  payroll  taxes  on  tips  of  employ- 
ees (other  than  the  portion  of  such  tips  as  makes 
up  the  difference,  if  any,  between  the  legal  min- 
imum wage  and  the  salary  actually  paid  by  the 
employer).  Actually,  the  employers  pay  the  em- 


"The  size  of  Ihe  national  debt 

will  not  be  reducetj  by  one  penny 

by  this  so-called  budget-deficit 

reduction — truly  another 

smoke-and-mirrors  action!" 


ploycr  taxcson  tips  but  later  receive  a  full  refund 
at  the  expense  of  the  general  fund  (i.e.,  the  gen- 
eral taxpayers).  1  he  budget  deficit  increases  by 
$  1 .0  billion  over  the  five-year  period  (as  well  as 
Ihe  national  debt)  as  a  result  of  this  provision, 
which  iscontaincdina"budget  deficit  reduclion" 
bill!  Further,  a  strange  legislative  procedure  oc- 
curred in  that  such  change  was  not  contained  in 
either  the  House  or  Senate  version  of  the  bill,  but 
rather  was  inserted  in  the  conference  process.  Tliis 
possibly  was  done  to  gain  the  support  of  a  mem- 
ber (or  members)  who  strongly  wanted  this  pro- 
vision but  who  were  wavering  as  to  general  sup- 
port of  the  bill. 

In  conclusion,  this  article  has  demonstrated 
that  Ihe  rco/budget  deficitsof  the  federal  govern- 
ment are  significantly  higher(by  as  much  as$  1 25 
billion  each  ycar.or  50%  relatively)  in  recent  years 
than  the  smoke-and-mirrors  versions  that  are 
widely  disseminated  in  discussions  ofthe  bud- 
get deficit  situation.  Also,  the  role  of  Ihe  OASDI 
and  Medicare  programs  in  financing  the  ever- 
incurringdeficitsisshown  to  be  very  significant — 
in  recent  years,  meeting  as  much  as  20%  of  the 
rcWannual  deficits  and  currently  holdingalmust 
1 2%  of  the  national  debt.  ^ 
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Mr.  Myers.  Thank  you,  Mr.  Chairman. 

There  are  many  people  who  assert  that  budget  deficit  reduction 
should  be  done  through  the  Social  Security  program  as  one  of  the 
entitlement  programs.  However,  it  is  important  to  note  that  Social 
Security  as  an  entitlement  program  is  different  than  many  others 
in  that  it  is,  as  I  indicated  earlier,  self-supporting.  There  are  three 
reasons  why  I  think  that  the  budget  deficit  reduction  should  not  be 
done  through  the  Social  Security  program  and  would  not  be  done. 

The  first  reason  I  referred  to  previously,  that  it  has  over  its  58- 
year  lifetime  had  a  balanced  budget  and  more  so,  and  it  has  not 
been  a  cause  of  any  of  the  horrendous  growth  of  our  national  debt. 

Second,  as  I  also  mentioned  previously,  reducing  Social  Security 
outlays  alone  would  not  reduce  the  national  debt.  It  would  merely 
mean  the  trust  funds  would  be  that  much  larger.  They  would  own 
more  Government  bonds  and  the  public  would  own  correspondingly 
less. 

And  third,  because  Social  Security  is  a  self-supporting  program, 
reducing  its  outgo  might  well  call  for  reducing  its  income.  In  other 
words,  if  you  paid  that,  say,  20-percent  lower  Social  Security  bene- 
fits then  the  Social  Security  tax  rate  should  be  reduced  by  20  per- 
cent. And  if  that  were  done  this  would  avail  nothing  toward  bal- 
ancing the  budget  deficit,  as  calculated  by  looking  at  total  income 
of  the  Government  versus  total  outgo. 

Some  supporters  of  the  Social  Security  program  claim  that  if  a 
balanced  budget  amendment  were  adopted,  the  Social  Security  pro- 
gram would  be  at  risk  and  its  benefits  would  be  reduced  in  one  way 
or  another  in  order  to  meet  the  requirements  of  the  amendment. 
I  agree  that  in  theory  this  could  occur.  But  I  do  not  believe  it  would 
happen  at  all.  I  do  not  think  there  is  any  real  probability  that  it 
would,  and  if  so,  I  would  not  be  in  favor  of  the  balanced  budget 
amendment  the  way  that  I  am,  on  grounds  of  integrity,  logic,  and 
fair  play.  I  strongly  doubt  that  it  would  ever  be  done  or  even  seri- 
ously considered. 

PREPARED  STATEMENT 

Certainly,  the  legislative  history  should  indicate  that  there  was 
no  intention  of  reducing  Social  Security  benefits  through  this 
amendment.  In  fact,  I  believe  that  it  would  be  desirable  if  a  sense 
of  the  Senate  resolution  were  adopted  to  this  effect. 

Thank  you,  Mr.  Chairman. 

[The  statement  follows:] 

Statement  of  Robert  J.  Myers 

Mr.  Chairman  and  Members  of  the  Subcommittee:  My  name  is  Robert  J.  Myers. 
I  served  in  various  actuarial  capacities  with  the  Social  Security  Administration  and 
its  predecessor  agencies  during  1934-70,  being  Chief  Actuary  for  the  last  23  of  those 
years.  In  1981-82,  I  was  Deputy  Commissioner  of  Social  Security,  and  in  1982-83, 
I  was  Executive  Director  of  the  National  Commission  on  Social  Security  Reform.  In 
1983-85,  I  was  Chairman  of  the  Railroad  Unemployment  Compensation  Committee, 
and  in  1987-90,  I  was  Chairman  of  the  Commission  on  Railroad  Retirement  Reform. 

Currently,  I  am  a  member  of  the  congressional  Prospective  Payment  Assessment 
Commission  (which  deals  with  hospital  reimbursement  under  Medicare),  and  I  have 
been  appointed  by  the  Senate  Majority  Leader  as  a  member  of  the  Commission  on 
the  Social  Security  "Notch"  Issue.  Also,  I  am  Chairman  of  the  Board  of  Advisors  of 
the  Seniors  Coalition.  However,  my  testimony  today  is  solely  on  my  own  behalf,  and 
not  for  any  of  these  organizations. 


358 

The  Balanced  Budget  Amendment  would  establish,  in  general,  the  requirement 
that  total  outlays  of  the  Federal  Government  for  any  fiscal  year  after  1998  (or,  if 
later,  the  second  year  after  its  ratification)  could  not  exceed  total  receipts.  Borrow- 
ing and  repayment  of  debt  principal  would  not  be  counted  as  receipts  or  outlays. 
The  requirement  could  be  over-ridden  by  a  vote  of  three-fifths  of  both  the  Senate 
and  the  House  and  also  could  be  waived  in  times  of  war  or  military  conflict. 

I  am  pleased  to  have  this  opportunity  to  express  my  support  for  the  Balanced 
Budget  Amendment. 

For  the  37  years  that  I  worked  for  the  Social  Security  Administration,  I  strongly 
supported  the  program,  its  goals,  and  its  long-range  financial  viability.  I  continue 
to  do  all  that  I  can  to  assure  that  Social  Security  continues  to  fulfill  its  promises. 

The  Social  Security  program  is  one  of  the  great  social  successes  of  this  century. 
It  is  fully  self-sustaining,  and  is  currently  running  significant  excesses  of  income 
over  outgo.  The  trust  funds  will  continue  to  help  the  elderly  for  generations  to 
come — so  long  as  the  rest  of  the  federal  government  acts  with  fiscal  prudence.  Un- 
fortunately, that  is  a  big  "if" 

It  is  important  to  note  that  the  operations  of  the  Social  Security  trust  fiinds,  as 
well  as  other  trust  fiinds  such  as  the  Medicare  ones,  are  included  in  the  computa- 
tions of  the  budget  balance.  Considering  that  the  Social  Security  trust  funds  will, 
for  a  number  of  years  in  the  future,  have  sizable  excesses  of  income  over  outgo,  such 
inclusion  makes  it  easier  for  the  budget-balance  requirement  to  be  met. 

At  the  same  time,  however,  even  though  the  budget  may  be  in  balance  when  com- 
puted in  this  way,  this  does  not  necessarily  mean  that  the  National  Debt  will  not 
be  increasing.  The  reason  for  this  anomalous  situation  is  that  excesses  of  income 
over  outgo  in  the  Social  Security  trust  fiinds  result  in  their  owning  more  of  the  Na- 
tional Debt,  and  the  general  public  owning  less,  rather  than  any  reduction  in  it.  And 
the  National  Debt  owned  by  the  trust  fiinds  is  in  the  form  of  specific  public  debt 
issues,  bearing  a  reasonable  long-term  interest  rate. 

Thus,  if  the  budget  deficit  is  computed  in  this  manner,  the  fiscal  restraints  are 
not  as  strong  as  if  the  operations  of  the  Social  Security  trust  fiinds  were  not  consid- 
ered. Nonetheless,  the  proposal  goes  a  long  way  toward  achieving  fiscal  soundness 
for  our  nation. 

An  outstanding  example  of  the  smoke-and-mirrors  nature  of  the  current  method 
of  computing  the  budget  balance  or  deficit  (as  the  case  may  be)  is  OBRA  of  1993, 
which  was  stated  to  produce  $496  billion  of  deficit  reduction  over  the  next  five  fiscal 
years.  Two  elements  thereof  are  worth  mentioning.  First,  the  proceeds  fi-om  the  in- 
creased income  taxation  of  Social  Security  benefits  ($25  billion)  are  given  to  the 
Hospital  Insurance  trust  fund,  which  will  thereby  have  a  corresponding  increase  in 
the  government  bonds  that  it  holds — with  an  identical  decrease  in  such  bonds  held 
by  the  general  public,  and  so  the  size  of  the  National  Debt  is  not  reduced  by  one 
penny  thereby.  Second,  the  elimination  of  the  maximum  taxable  earnings  base  for 
the  Hospital  Insurance  program,  producing  $29  billion  of  additional  tax  income  for 
it  (and  thus  its  trust  fund  holding  that  additional  amount  of  government  bonds, 
which  otherwise  would  have  been  held  by  the  general  public),  is  similarly  decep- 
tively shown  as  a  budget  deficit  reduction. 

For  more  detailed  discussion  of  the  nature  of  the  widely-used  definition  of  budget 
deficits,  see  my  paper,  "The  Role  of  Social  Security  in  the  Smoke-and-Mirrors  Budg- 
et Deficit"  in  Benefits  Quarterly,  First  Quarter  1994,  which  I  request  be  included 
in  the  record. 

Many  people  assert  that  budget  deficit  reduction  should  be  accomplished  by  reduc- 
ing Social  Security  benefits  in  one  way  or  another.  There  are  several  reasons  why 
this  is  not  reasonable  or  a  valid  approach. 

First,  over  its  58-year  lifetime,  its  budget  has,  in  the  aggregate,  always  been  in 
balance,  so  that  it  is  not  the  cause  of  our  horrendous  budget  deficits  and  National 
Debt.  At  the  end  of  fiscal  year  1993,  it  had  an  accumulated  excess  of  income  over 
outgo  of  $366  billion,  invested  in  interest-bearing  government  bonds. 

Second,  as  brought  out  previously,  reducing  Social  Security  outgo  alone  would  not 
reduce  the  National  Debt,  but  would  merely  mean  that  more  of  it  would  be  held 
by  its  trust  fiinds,  and  less  by  the  general  public. 

Third,  because  Social  Security  is  a  self-supporting  program,  reducing  its  outgo 
should  really  result  in  action  to  reduce  correspondingly  its  tax  income.  And,  even 
under  the  widely-used  budget  deficit  concept,  there  would  be  no  resulting  effect. 

Still  other  people  claim  that,  if  the  Balanced  Budget  Amendment  were  adopted, 
Social  Security  benefits  would  be  reduced  in  one  way  or  another  in  order  to  meet 
the  requirements  thereof  I  agree  that,  in  theory,  this  could  occur.  However,  on 
grounds  of  integrity,  logic,  and  fair  play,  I  strongly  doubt  that  it  would  ever  be 
done — or  evenly  seriously  suggested.  Certainly,  the  legislative  history  should  indi- 
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cate  that  there  was  no  intention  of  so  doing.  In  fact,  I  beheve  that  it  would  be  desir- 
able if  a  "sense  of  the  Senate"  resolution  were  adopted  to  this  effect. 

In  my  opinion,  the  most  serious  threat  to  Social  Security  is  the  federal  govern- 
ment's fiscal  irresponsibility.  If  we  continue  to  run  federal  deficits  year  after  year, 
and  if  interest  payments  continue  to  rise  at  an  alarming  rate,  we  will  face  two  dan- 
gerous possibilities.  Either  we  will  raid  the  trust  funds  to  pay  for  our  current  prof- 
ligacy, or  we  will  print  money,  dishonestly  inflating  our  way  out  of  indebtedness. 
Both  cases  would  devastate  the  real  value  of  the  Social  Security  trust  funds. 

Regaining  control  of  our  fiscal  affairs  is  the  most  important  step  that  we  can  take 
to  protect  the  soundness  of  the  Social  Security  trust  funds.  I  urge  the  Congress  to 
malce  that  goal  a  reality — and  to  pass  the  Balanced  Budget  Amendment  without 
delay. 

Chairman  Byrd.  I  thank  all  of  you  for  your  appearance  here 
today,  and  those  who  have  presented  statements,  those  statements 
will  be  included  in  the  record — and  I  understand  that  you  all 
have — they  will  be  included  in  the  record  as  though  stated. 

Unless  you  have  something  else,  I  do  not. 

Mr.  Davidson.  May  I  just,  because  you  made  a  point  about  the 
question  that  I  raised 

Chairman  Byrd.  No;  you  made  the  point. 

Mr.  Davidson.  Well,  I  would  like  to  make  another  point,  if  you 
would  allow  me 

Chairman  Byrd.  Please  do. 

Mr.  Davidson  [continuing].  Which  is  to  say  that  I  was  very  im- 
pressed by  the  speech  that  you  gave  when  you  voted  for  balanced 
budget  amendment  in  1982,  and  I  thought  it  was  an  eloquent  com- 
ment on  the  real  issues.  You  certainly  will  understand  that  in  a  po- 
litical world,  may  times,  where  people  stand  is  determined  by 
where  they  sit,  and  the  fact  that  you  are  the  chairman  of  the  Ap- 
propriations Committee  leads  to  an  easy  step  to  the  assumption 
that  perhaps  you  fear  that  your  role  as  chairman  would  be  dimin- 
ished if  the  balanced  budget  amendment  took  effect. 

The  point  I  was  really  trying  to  make  by  saying  what  I  said  was 
not  to  insult  you  in  any  way,  but  rather  to  appeal  to  that  part  of 
you  which  seems  to  be  so  sincere  and  real  in  your  care  for  the  Con- 
stitution, that  we  not  allow  our  political  system  to  be  destroyed  by 
fiscal  chaos  and  economic  collapse,  because  that  is  the  real  threat 
to  it.  Not  anything  we  would  do  in  a  deliberate  way  to  make  our 
national  balance  sheet  more  sound. 

Chairman  Byrd.  Thank  you  very  much. 

STATEMENT  OF  ROBERT  BALL,  FORMER  COMMISSIONER,  SOCIAL  SE- 
CURITY ADMINISTRATION 

Chairman  Byrd.  Now,  our  next  witness,  as  I  indicated  earlier, 
served  as  Commissioner  of  Social  Security  under  three  Presi- 
dents— ^President  Kennedy,  President  Johnson,  and  President 
Nixon.  Mr.  Robert  Ball  has  had  a  long  and  distinguished  career 
and  is  well  respected  for  his  expertise  and  working  knowledge  of 
the  Social  Security  system. 

I  am  pleased  to  have  you  appear  before  this  committee,  Mr.  Ball. 
I  have  enjoyed  a  very  long  and  pleasant  acquaintance  with  you.  We 
worked  together  during  the  years  that  you  were  the  head  of  the  So- 
cial Security  Administration,  and  as  I  welcomed  your  advice  and 
counsel  then,  I  welcome  your  advice  and  counsel  and  insight  today, 
and  look  forward  to  hearing  your  testimony.  Please  proceed. 
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Mr.  Ball.  Mr.  Chairman,  it  is  a  pleasure  to  see  you  again,  too. 
We  have  had  a  long  relationship,  even  going  back  to  when  I  was 
a  civil  servant  and  testified  before  the  Appropriations  Committee, 
of  which  you  were  then  a  member. 

I  am  pleased  to  testify  today  in  strong  opposition  to  the  balanced 
budget  amendment  to  the  Constitution.  On  the  other  hand,  I  fully 
support  moving  to  an  actual  balanced  budget  in  the  years  ahead, 
as  the  economy  and  other  goals  of  our  society  permit.  Large  deficits 
in  good  times  are  bad  policy  and  have  led  to  the  huge  buildup  in 
the  debt  with  its  crushing  load  of  interest  pa3rments.  Borrow  and 
spend  is  much  less  responsible  than  carefully  choosing  what  we 
want  to  spend  money  on  and  paying  for  it  as  we  go — tax  and  spend, 
if  you  will. 

We  are  at  last  on  the  right  road.  Only  the  out-of-control  increases 
in  health  care  costs  and  our  unwillingness  to  tax  ourselves  enough 
to  pay  for  the  services  we  want  stand  in  the  way  of  achieving  our 
goal.  But  forcing  cuts  through  the  Constitution  would  deprive  the 
Government  of  the  flexibility  it  needs  as  it  continues  progress  to- 
ward a  balanced  budget.  In  my  opinion  it  would  force  actions  con- 
trary to  the  best  interests  of  the  Nation. 

You  have  heard  eloquent  testimony  on  these  general  points,  not 
from  the  most  recent  witnesses  but  earlier,  from  many  highly  com- 
petent witnesses.  Let  me,  therefore,  confine  my  testimony  to  the  ef- 
fect of  the  amendment  on  Social  Security,  a  program  to  which, 
along  with  Medicare,  I  have  devoted  most  of  my  adult  life. 

Let  me  make  as  sharp  as  I  can  my  disagreement  with  Mr.  Myers, 
who  just  previously  testified.  Our  acquaintance  goes  back  about  50 
years  as  colleagues  in  the  Social  Security  field.  He  is  a  fine  actuary 
and  an  outstanding  technical  expert  on  the  Social  Security  system. 
But  nothing  in  his  experience  or  background  gives  him  any  special 
insight  into  what  future  Congresses  would  do. 

In  fact,  I  do  not  think  any  of  us  have  a  reasonable  way  of  know- 
ing what  future  Congresses  would  do.  And  we  are  talking  about  a 
constitutional  amendment  which  will  stand  perhaps  forever,  at 
least  a  long,  long  time.  And  to  judge  that  they  will  not  take  actions 
that  are  permitted  and  quite  with  great  pressure  to  take  them  be- 
cause of  what  Mr.  Myers  characterizes  as  reasons  for  not  moving, 
I  think  is  really  quite  naive. 

He  says  this  will  not  happen,  that  they  will  not  touch  Social  Se- 
curity after  a  budget  balancing  amendment  is  passed,  because  it 
would  be  against  integrity,  logic,  and  fair  play.  It  would,  but  the 
pressures  would  be  extraordinary.  I  believe  it  would  put  at  great 
risk  the  monthly  benefits  of  42  million  people  who  are  currently  re- 
ceiving benefits  and  the  benefits  of  millions  more  who  are  working 
and  building  credits  for  future  benefits. 

In  1993  alone,  134  million  earners  worked  under  Social  Security. 
Practically  every  American  family  has  a  major  stake  in  the  pro- 
gram. It  is  hardly  a  special  interest  group  to  be  defending  Social 
Security.  The  program  today  keeps  15  million  people  out  of  poverty 
and  millions  more  from  falling  into  near  poverty.  But  what  is  fre- 
quently overlooked  is  it  is  much  more  than  a  poverty  program.  It 
is  the  only  retirement  program  for  6  out  of  10  workers  in  private 
industry,  and  the  base  on  which  private  pensions  are  built  for  the 
other  4  out  of  10. 
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Social  Security  is  family  insurance  as  well  as  retirement  protec- 
tion. Life  insurance  protection  under  Social  Security,  for  example, 
in  1992  was  worth  $11.2  trillion,  $800  billion  more  than  the  $10.4 
trillion  for  all  private  life  insurance  in  force.  It  pays  nearly  3  mil- 
lion children  each  month  and,  of  course,  there  is  also  protection 
against  loss  of  income  because  of  disability. 

The  protection  of  young  families  is  very  significant.  A  family 
made  up  of  a  husband  of  32  earning  average  wages  and  a  wife  of 
28  with  two  children,  ages  3  and  5,  has  survivors  protection  for 
that  family  worth  $250,000.  It  would  be  the  same  if  the  wife  were 
the  wage  earner,  or  the  same  amount  if  both  earned  average 
wages.  Disability  protection  for  the  same  family  amounts  to 
$221,000. 

Now,  all  of  this  protection,  retirement,  survivors,  and  disability 
insurance,  would  be  put  at  risk,  in  my  judgment,  by  a  constitu- 
tional amendment  forcing  a  balanced  budget.  The  amendment  pro- 
vides a  great  opportunity  for  those  who  favor  cutting  Social  Secu- 
rity and  radically  restructuring  it. 

You  heard  witnesses  from  the  Concord  Coalition  today  with  its 
proposal  to  means  test  Social  Security.  They  would  have  a  heyday. 
I  understand  that  Mr.  Myers  is  not  impressed  with  them.  They  are 
organizing  all  over  the  country.  Their  speakers  are  all  over  the 
country.  I  am  impressed  by  them.  I  am  frightened  by  them.  They 
are  a  threat  even  now,  without  a  constitutional  amendment.  I 
think  the  worst  thing  you  could  do  with  Social  Security  is  to  means 
test  it,  and  believe  me,  there  would  be  serious  proposals,  contrary 
to  Mr.  Myers,  if  this  amendment  passed. 

Social  Security  is  self-financed  and  responsibility  financed.  It  has 
had  no  part  in  creating  the  deficit  and  the  staggering  debt.  I  agree 
with  that.  It  has  always  paid  its  own  way.  From  1937  when  pay- 
ments started  through  1992  it  collected  $3,900.7  trillion  and  paid 
out  $3,569.2  trillion,  leaving  $331.5  billion  in  assets.  But  no  mat- 
ter. Even  though  its  benefits  are  modest,  since  everyone  is  covered 
its  numbers  are  huge  and  will  make  a  tempting  target  when  budg- 
ets are  forced  to  balance  under  a  constitutional  amendment. 

There  are  other  proposals  for  means  testing  out  there.  Some  peo- 
ple would  like  to  cut  the  COLA  or  cut  the  benefit  formula.  These 
are  real  threats,  too,  not  because  it  makes  sense  from  the  stand- 
point of  the  Social  Security  system.  I  agree  with  Mr.  Myers  on  that. 
But  in  order  to  reduce  the  deficit  in  a  consolidated  budget  of  the 
United  States  I  hardly  see  how,  with  a  constitutional  amendment 
to  balance  the  budget,  the  Congress  could  avoid  cutting  Social  Se- 
curity. 

Some  will  cheer,  but  almost  all  Americans  will  feel  betrayed,  not 
because  Social  Security  should  never  be  changed.  Changes  have 
been  made  in  the  past  and  will  be  again,  but  changes  in  the  past 
have  been  made  with  long  leadtimes  so  that  people  can  adjust,  and 
because  Social  Security  itself  needed  changing  to  adjust  to  new  con- 
ditions. But  to  cut  back  on  the  rights  that  people  have  contributed 
to  and  worked  for  because  of  a  year-by-year  requirement  for  bal- 
ancing all  the  receipts  and  expenditures  in  the  consolidated  budget 
will  not  be  understood  by  either  contributing  workers  or  bene- 
ficiaries. 
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Yet  under  this  amendment,  I  believe  large  cuts  are  the  most  like- 
ly outcome,  and  I  think  that  would  be  terrible.  After  more  than  55 
years  of  experience,  we  have  developed  in  this  country  a  four-layer 
approach  to  retirement  income  that  is  working  well.  The  basic 
layer  is  the  compulsory  contributing  wage-related  Social  Security 
program.  The  second  layer  is  our  private  pension  system,  encour- 
aged by  Government  through  favorable  tax  treatment.  The  third 
layer,  also  encouraged  by  Government  through  favorable  tax  treat- 
ment is  made  up  of  the  savings  people  made  on  their  own,  particu- 
larly through  home  ownership.  Both  pensions  and  savings  are  built 
on  Social  Security,  so  that  cuts  in  Social  Security  affect  the  other 
two.  The  fourth  layer  is  the  supplemental  security  income — SSI — 
that  makes  grants  on  a  means-tested  basis  to  the  poorest  of  the  el- 
derly and  those  with  disability. 

Now,  Social  Security  is  the  key  element  in  all  of  this,  the  base 
for  everything  else.  In  my  judgment,  the  amendment  threatens 
what  has  been  so  carefully  built  up  over  the  last  half  century. 

Mr.  Chairman,  I  hope  you  will  not  let  this  happen. 

Chairman  Byrd.  I  thank  you,  Mr.  Ball,  for  a  very  fine  statement, 
and  I  am  glad  you  came  here  today.  I  think  we  needed  your  input 
into  this  record.  Should  the  balanced  budget  amendment  be  en- 
acted and  estimates  project  the  deficit  at  some  point  during  the  fis- 
cal year,  do  you  share  the  view  of  some  that  Social  Security  would 
escape  any  cuts? 

Mr.  Ball.  I  do  not,  Mr.  Chairman.  I  think  there  are  pressures 
even  before  the  constitutional  amendment  to  push  Social  Security 
into  changes  to  help  with  the  deficit.  With  a  constitutional  amend- 
ment I  think  it  would  be  almost  inevitable. 

Chairman  Byrd.  Would  there  be  various  ways  in  which  legisla- 
tion could  bring  that  about,  for  example? 

Mr.  Ball.  Oh,  yes;  if  the  Congress  was  forced  to  come  up  with 
year-by-year  balanced  budgets  regardless  of  an3rthing  else,  the  So- 
cial Security  Act  could  be  means  tested  as  the  Concord  Coalition 
is  proposing  and  having  some  success.  You  could  change  the  for- 
mula to  make  it  lower.  You  could  cut  the  COLA.  You  could  have 
COLA  minus  something,  or  there  are  lots  of  ways  to  do  it. 

And,  Mr.  Chairman,  on  the  question  of  whether  or  not  one  is  to 
take  seriously  people  who  are  pushing  for  radical  change  in  Social 
Security,  I  would  like,  if  I  could,  to  suggest  for  the  record  an  edi- 
torial that  appeared  in  the  Baltimore  Sun  on  February  25  which 
buys  wholesale  the  Concord  Coalition  line.  And  that  is  a  respect- 
able paper  and  it  is  appearing  elsewhere  in  the  country.  People  are 
being  driven  toward  this  by  a  great  effort  on  the  part  of  the  Con- 
cord Coalition. 

PREPARED  STATEMENT 

I  would  also,  if  I  could,  Mr.  Chairman,  like  to  include  in  the 
record  after  that  editorial  my  statement  of  why  I  think  this  whole 
means  testing  business  is  wrong. 

Chairman  Byrd.  That  would  be  a  service.  We  would  appreciate 
it  and  both  items  will  be  included  in  the  record. 

[The  information  follows:] 
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Statement  of  Robert  M.  Ball 

Mr.  Chairman  and  members  of  the  committee:  My  name  is  Robert  Ball.  I  was 
Commissioner  of  Social  Security  from  1962  to  1973.  Prior  to  my  appointment  by 
President  Kennedy,  I  was  the  top  civil  servant  at  Social  Security  for  aoout  ten  years 
and  had  a  total  of  some  thirty  years  of  service  at  the  Social  Security  Administration. 
Since  leaving  the  government,  I  have  continued  to  write  and  speak  about  Social  Se- 
curity, health  insurance  and  related  programs.  I  was  Staff  Director  to  an  Advisory 
Council  on  Social  Security  to  the  Senate  Finance  Committee  in  1948,  which  council 
recommended  the  major  changes  that  became  the  amendments  of  1950. 

I  was  a  member  of  the  Statutory  Advisory  Councils  in  1965,  1979,  and  1991.  I 
was  also  a  member  of  the  National  Commission  on  Social  Security  Reform  in  1982- 
83,  the  Greenspan  Commission.  This  was  the  commission  whose  members  included 
Senators  Moynihan,  Dole,  Armstrong,  and  Heinz  and  whose  recommendations 
served  as  the  basis  for  the  important  1983  Amendments.  I  am  currently  Chair  of 
the  Board  at  the  National  Academy  of  Social  Insurance. 

I  am  pleased  to  testify  in  strong  opposition  to  the  Balanced  Budget  Amendment 
to  the  constitution.  On  the  other  hand,  I  fully  support  moving  to  an  actual  balanced 
budget  in  the  years  ahead  as  the  economy  and  other  goals  of  our  society  permit. 

Large  deficits  in  good  times  are  bad  policy  and  have  led  to  the  huge  build-up  in 
the  debt,  with  its  crushing  load  of  interest  payments.  Borrow  and  spend  is  much 
less  responsible  than  carefully  choosing  what  we  want  to  spend  money  on  and  pay- 
ing for  it  as  we  eo;  tax  and  spend  if  you  will.  We  are  at  last  on  the  right  road,  only 
the  out-of-control  increases  in  health  care  costs  and  our  unwillingness  to  tax  our- 
selves enough  to  pay  for  the  services  we  want  stand  in  the  way  of  achieving  our 
goal.  But  forcing  cuts  through  the  constitution  would  deprive  the  government  of  the 
flexibility  it  needs  as  it  continues  progress  toward  a  balanced  budget.  In  my  opinion, 
it  would  force  actions  contrary  to  tne  best  interests  of  the  nation. 

You  have  heard  eloquent  testimony  on  these  general  points  from  many  highly 
competent  witnesses.  Let  me  therefore  confine  my  testimony  to  the  effect  of  the 
Amendment  on  Social  Security,  a  program,  to  which  along  with  Medicare,  I  have 
devoted  most  of  my  adult  life. 

Simply  put,  Mr.  chairman,  although  I  am  not  easily  frightened,  I  am  frightened 
by  this  proposal.  It  puts  at  great  risk  the  monthly  benefits  of  42  million  people  cur- 
rently receiving  benefits  and  the  benefits  of  millions  more  who  are  working  and 
buil(£ng  credits  for  future  benefits. 

In  1993  alone,  134  million  earners  worked  under  Social  Security.  Practically  every 
American  family  has  a  major  stake  in  Social  Security.  Hardly  a  special  interest 
group.  The  program  today  keeps  15  million  people  out  of  poverty  and  millions  more 
from  falling  into  near  poverty,  but  it  is  much  more  than  a  poverty  program.  It  is 
the  only  retirement  system  for  6  out  of  10  workers  in  private  industry  and  the  base 
on  which  private  pensions  are  built  for  the  other  4  out  of  10.  Social  Security  is  fam- 
ily insurance  as  well  as  a  retirement  plan.  Life  insurance  protection  under  Social 
Security  in  1992  was  worth  $11.2  trillion,  $800  billion  more  than  the  $104  trillion 
for  all  private  life  insurance  in  force.  It  pays  nearly  3  million  children  each  month. 
And,  of  course,  there  is  also  protection  against  loss  of  income  because  of  disability. 

The  protection  of  young  families  is  very  significant.  A  family  made  up  of  a  hus- 
band, 32,  earning  average  wages,  and  a  wife,  28,  with  two  children  ages  3  and  5 
has  survivors  protection  of  $250,000.  (It  would  be  the  same  if  the  wife  were  the 
wage  earner  or  the  same  if  both  earned  average  wages.)  Disability  protection  for  the 
same  family  amounts  to  $221,000.  All  of  this  protection,  retirement,  survivors,  and 
disability  insurance,  would  be  put  at  risk  by  a  Constitutional  Amendment  forcing 
a  balanced  budget.  The  Amendment  provides  a  great  opportunity  for  those  who 
favor  cutting  Social  Security  and  radically  restructuring  it.  The  Concord  Coalition 
with  its  proposal  to  means-test  Social  Security  would  have  a  heyday. 

And  the  Concord  Coalition  representatives  are  speaking  and  organizing  all  over 
the  country  today.  They  are  a  threat  even  now.  With  this  Amendment,  they  would 
be  much  more  of^a  threat.  Social  Security  is  self-financed  and  responsibly  financed. 
It  has  had  no  part  in  creating  the  deficit  and  the  staggering  debt.  It  has  always 
paid  its  own  way.  From  1937,  when  payments  started,  through  1992,  it  collected 
$3,900.7  trillion  and  paid  out  $3,569.2  trillion,  leaving  $331.5  billion  in  assets.  But 
no  matter,  even  though  its  benefits  are  modest,  since  everyone  is  covered,  its  num- 
bers are  huge  and  will  make  a  tempting  target  when  budgets  are  forced  to  balance 
under  a  constitutional  amendment. 

The  Concord  Coalition's  proposal  for  means-testing  Social  Security  is  the  worst 
proposal — I  believe  it  might  well  destroy  the  system— but  there  are  others  who,  even 
without  a  constitutional  imperative,  could  cut  the  COLA  or  the  benefit  formula.  Not 
because  it  makes  sense  from  the  standpoint  of  the  Social  Security  system,  but  in 
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order  to  reduce  the  deficit  in  the  consolidated  budget  of  the  United  States.  I  hardly 
see  how  with  a  Constitutional  Amendment  to  balance  the  budget  the  Congress  could 
avoid  cutting  Social  Security.  Some  will  cheer  but  almost  all  Americans  will  feel  be- 
trayed. Not  because  Social  Security  should  never  be  changed.  Changes  have  been 
made  in  the  past  and  will  be  again,  but  changes  in  the  past  have  been  made  with 
long  lead  times  so  that  people  can  adjust,  and  because  Social  Security  itself  needed 
change  to  adjust  to  new  conditions.  But  to  cut  back  on  the  rights  that  people  have 
contributed  to  and  worked  for  because  of  a  year  by  year  requirement  for  balancing 
all  the  receipts  and  expenditures  in  the  consolidated  budget  will  not  be  understood 
by  either  contributing  workers  or  beneficiaries.  Yet,  under  this  Amendment,  I  be- 
lieve large  cuts  are  the  most  likely  outcome  and  I  think  that  would  be  terrible. 

After  more  than  55  years  of  experience,  we  have  developed  in  this  country  a  four- 
layer  approach  to  retirement  income  that  is  working  well.  The  basic  layer  is  the 
compulsory,  contributory  wage-related  Social  Security  program.  The  second  layer  is 
our  private  pension  system,  encouraged  by  government  through  favorable  tax  treat- 
ment. The  third  layer,  also  encouraged  by  government  through  favorable  tax  treat- 
ment, is  made  up  of  the  savings  people  made  on  their  own,  particularly  through 
homeownership.  Both  pensions  and  savings  are  built  on  Social  Security  so  that  cuts 
in  Social  Security  affect  the  other  two. 

The  fourth  layer  is  the  Supplemental  Security  Income  (SSI)  that  makes  grants  on 
a  mean-tested  basis  to  the  poorest  of  the  elderly  and  those  with  disabilities. 

Social  Security  is  the  key  element  in  all  this — the  base  for  everything  else.  In  my 
judgment,  the  Amendment  threatens  what  has  been  so  carefully  built  up  over  the 
last  half  century.  Mr.  Chairman  and  members  of  the  committee,  don't  let  this  hap- 
pen. 


Don't  Means-Test  Social  Security!  i 

(By  Robert  M.  Ball,  Commissioner  of  Social  Security,  1962-1973) 

In  economic  and  social  policy,  as  in  medicine,  the  first  step  in  curing  an  ill  is  cor- 
rect diagnosis:  What  is  causing  the  problem?  If  vou  don't  get  this  straight,  the  ac- 
tions you  take  may  do  more  harm  than  good.  This  would  be  the  case  with  former 
Senators  Tsongas'  and  Rudman's  Concord  Coalition  proposal  to  reduce  the  deficit  by 
means-testing  Social  Security. 

Far  from  adding  to  the  deficit.  Social  Security  is  now  taking  in  more  than  it  is 
paying  out  and  thus  is  reducing  the  annual  deficit  in  the  consolidated  budget.  The 
deficit  would  be  $60.5  bilUon  larger  in  1994  except  for  Social  Security.  By  the  year 
2000,  the  annual  deficit  would  be  $93.3  billion  higher  except  for  Social  Security. 

Social  Security  has  always  paid  its  own  way.  From  1937,  when  pajonents  started, 
through  1992  Social  Security  collected  $3,900.7  trilHon  and  paid  out  $3,569.2  tril- 
lion, leaving  $331.5  billion  in  assets.  None  of  the  current  deficit  and  none  of  the  ac- 
cumulated debt  can  be  attributed  to  Social  Security. 

Nor  is  there  any  excuse  to  means-test  Social  Security — that  is,  to  eliminate  or  re- 
duce benefits  to  those  whose  income  or  wealth  exceeds  a  specific  level — on  the 
grounds  that  in  the  long  run  benefits  will  have  to  be  cut  back  because  they  will  be 
too  costly  to  support.  "Unsustainable,"  Concord  Coalition  President  Peter  Peterson 
says.  Not  so.  Under  present  law,  at  present  contribution  rates,  with  no  change  in 
benefits,  the  trust  funds  will  continue  to  grow  until  about  2025.  At  that  time,  an 
increase  of  1.5  percentage  points  in  the  contribution  rate  for  both  employers  and 
employees  would  carry  the  system  until  at  least  75  years  from  now,  the  traditional 
period  over  which  the  estimates  are  made.  Such  a  tax  increase  is  not  trivial,  but 
is  easily  supportable — offsetting  about  8  percent  of  the  growth  in  earnings  projected 
between  now  and  then.  Not  really  a  big  deal.  In  all  of  Social  Security's  56  years 
of  pajdng  benefits,  it  has  never  missed  a  payday,  and  I  don't  believe  it  ever  will. 

The  cries  of  alarm  apparently  stem  from  the  coming  shift  in  the  ratio  of  retirees 
to  workers,  but  what  the  viewers-of-alarm  ignore  is  that  what  counts  is  not  the  ratio 
of  the  elderly  to  active  workers,  but  the  ratio  of  all  dependents,  old  and  young,  to 
active  workers.  Whether  a  group  is  supported  by  tax-financed  Social  Security  bene- 
fits or  by  family-financed  child  support,  the  necessary  goods  and  services  must  be 
produced  by  active  workers.  The  true  measure  of  the  burden  of  the  dependent  popu- 
lation is  the  ratio  of  the  dependent,  old  and  young,  to  active  workers.  As  the  foUow- 


1  This  is  a  somewhat  expanded  version  of  an  opening  statement  prepared  for  the  conference 
on  the  "Future  of  Entitlements"  at  Bryn  Mawr  College  on  December  13,  1993.  Some  of  this 
statement  has  appeared  in  the  Washington  Post  and  some  in  the  Saint  Louis  Post  Dispatch. 
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ing  numbers  indicate,  the  dependency  burden  will  never  be  as  high  as  it  was  in 
1965,  when  the  baby  boomers  were  children. 

Dependent  population 

per  1,000  active 

Yeo.''  workers 

1965  946 

1990 702 

2010 651 

2040  789 

2070 826 

As  economist  Frank  Ackerman  notes,  "If  we  could  afford  to  live  through  the  child- 
hood of  the  baby-boom  generation,  we  can  afford  to  live  through  their  retirement." 

Means-testing  would  be  the  worst  way  to  reduce  Social  Security  benefits  even  if 
it  were  thought  desirable  to  make  a  reduction  (which  I  do  not).  Social  Security  is 
not  only  a  statutory  right,  an  entitlement,  it  is  an  earned  right,2  which  sharply  dis- 
tinguisnes  it  from  welfare  and  makes  means-testing,  which  is  central  to  welfare,  en- 
tirely inappropriate  for  Social  Security. 

If  instead  of  paying  benefits,  as  now,  solely  on  the  basis  of  past  earnings  and  con- 
tributions, benefits  were  to  be  reduced  or  eliminated  because  of  income  from  private 
pensions  and  savings,  there  is  no  reasonable  stopping  place.  The  proposal  of  the 
Concord  Coalition  not  to  touch  the  benefits  of  people  with  below  $40,000  annual  in- 
come— including  Social  Security  and  the  cash  value  of  Medicare — could  be  changed 
when  the  Congress  wants  more  money  for  some  other  purpose.  What  about  $20,000, 
or  even  the  poverty  line?  You  can't  cut  the  well-off  out  of  Social  Security  without 
threatening  everyone's  benefit. 

Most  fundamentally,  means-testing  Social  Security  benefits  or  cutting  them  in 
other  ways  would  probably  not  help  reduce  the  deficit  ansnvay  because  the  dedicated 
Social  Security  contributions  would  very  likely  be  cut  proportionately  if  benefits  are 
cut,  leaving  the  deficit  just  where  it  is. 

The  Concord  Coalition  seems  to  misunderstand  how  the  well-off  are  treated  under 
Social  Security  today.  It  is  not  "welfare  for  the  wealthjr",  as  their  spokespersons  hke 
to  say.  If  you  separate  out  those  among  new  retirees  who  have  always  had  wages 
at  the  Social  Security  maximum,  analysis  will  show  them  to  have  paid  tiieir  own 
way,  or  for  those  who  retire  a  few  years  from  now,  even  more  if  both  their  own  con- 
tributions and  those  of  their  employers  are  taken  into  account.  It  is  true  tiiat  they 
fet  unmeasurable  advantages  from  the  Social  Security  system  other  than  their  own 
enefits,  such  as  a  much  lower  cost  to  the  general  taxpayer  for  welfare.3  Nonethe- 
less, confining  the  analysis  to  a  comparison  of  Social  Security  benefits  and  contribu- 
tions, these  high  paid  workers  are  certainly  not  getting  a  windfall.  Before  the  sys- 
tem reached  maturity,  everyone  got  a  break  compared  to  what  they  paid  in,  but  not 
from  now  on  for  many  of  the  higher  paid.  What's  fair  about  reducing  benefits  for 
people  who  have  paid  their  own  way? 

Making  major  reductions  in  the  benefits  of  high  earners  and  making  uncertain 
the  receipt  of  all  but  a  tiny  benefit  ^  as  in  the  Concord  Coalition  plan  woiUd  generate 


2  It  is  an  earned  right  in  the  sense  that  whether  workers  and  their  dependents  are  eligible 
for  benefits  at  all  and  how  much  the  benefits  are  dependent  on  past  earnings  and  contributions. 
As  the  Supreme  Court  held  in  Fleming  v.  Nestor,  363  U.S.  603(1960),  Social  Security,  neverthe- 
less, can  be  changed  by  Congress  as  long  as  the  changes  are  not  arbitrary  or  capricious.  "To 
engraft  upon  the  Social  Security  system  a  concept  of  'accrued  property  rights'  would  deprive  it 
of  the  flexibility  and  boldness  in  adjustment  to  ever-changing  conditions  which  it  demands." 

3  Other  advantages  from  Social  Security  for  all  Americtins  is  the  pooling  of  the  support  of  par- 
ents so  that  no  family  alone  has  to  bear  the  full  burden  of  caring  for  tiiose  who  outlive  their 
resources,  or  have  higher  than  average  medical  expenses  or  for  whatever  reason  would,  in  the 
absence  of  Social  Security,  have  to  move  in  with  their  children.  And  Social  Sec\irity  cannot  be 
duplicated  in  the  private  market.  Social  Security,  for  example,  provides  complete  protection 
against  price  inflation  and  safety  from  loss  from  business  failure,  industry  decline  or  poor  in- 
vestment results.  And  even  high  salaried  employees  may  have  a  reversal  of  fortune  that  make 
Social  Security  more  valuable  to  them.  In  fact,  downsizing  of  firms,  mergers  and  failures  may 
fall  particiilarly  hard  on  high-salary  middle-age  employees. 

■'Some  Concord  Coalition  representatives  have  argued  that  the  provisions  in  their  plan  guar- 
anteeing payment  of  at  least  15  percent  of  the  benefit  due  gives  high-paid  workers  back  the 
amount  of  benefit  they  have  paid  for.  This  argimient  is  wide  of  the  mark.  It  confuses  two  con- 
cepts. Pensions  under  Internal  Revenue  rules  are  taxed  to  the  extent  benefits  exceed  the  amount 
of  contributions  paid  by  the  taxpayer  and  consequently  taxed  before  retirement.  Employer  con- 
tributions and  interests  on  acciunulated  funds  are  not  taken  into  account  since  the  pensioners 
have  not  previously  paid  taxes  on  these  sources  of  pension  funding  and  should  in  retirement. 
The  results  is  that  85  percent  of  Social  Security  benefits  have  not  been  previously  taxed  and 
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perhaps  irresistible  pressure  to  permit  higher  paid  workers  to  get  out  of  Social  Secu- 
rity. Without  the  income  from  the  higher  paid,  the  increased  burden  on  middle  in- 
come workers  of  a  redistributive  system  like  Social  Security  would  be  intolerable. 
At  the  very  least,  the  program  would  have  to  drop  the  weighted  benefit  formula  that 
rewards  low  earners  more  generously  for  each  dollar  of  contribution  than  it  pays 
to  other  workers.  But  it  is  this  formula  that  makes  Social  Security  meaningful  for 
the  low  paid.  Without  it,  benefits  would  be  too  low  to  support  them  and  they  would 
have  to  turn  to  welfare  for  supplementary  support.  Welfare  payments  would  then 
raise  the  income  of  such  households  to  the  allowed  maximum  and  low  income  work- 
ers would  get  nothing  extra  for  their  Social  Security  contributions.  Means-testing 
could  start  the  disintegration  of  this  popular  and  now  universal  plan. 

Social  Security  is  now  by  far,  our  most  successful  anti-poverty  program,  keeping 
some  15  million  people  out  of  poverty  and  keeping  millions  more  fi"om  falUng  into 
near  poverty,  but  without  a  weighted  benefit  formula,  this  would  not  be  the  case. 

Important  as  Social  Security  is  in  reducing  poverty,  it  is  much  more  than  a  pov- 
erty program.  It  is  our  universal  pension  and  family  insurance  system.  It  is  the  only 
pension  for  6  out  of  10  workers  in  private  industry  and  the  base  on  which  private 

gensions  are  built  for  the  other  4  out  of  10.  You  don't  judge  a  pension  system  solely 
y  what  it  does  for  those  who  had  the  lowest  wages  and  who  without  Social  Security 
would  be  poor.  It  is  not  a  mistake  in  the  design  of  the  system  to  pay  benefits  to 
higher  paid  earners.  Social  Securitj^  helps  everyone  maintain  a  level  of  living  in  re- 
tirement related  to  what  was  previously  attained  while  working.  This  is  the  way  it 
was  meant  to  be. 

Social  Security  is  family  insurance  as  well  as  a  retirement  plan.  Life  insurance 
protection  under  Social  Security  in  1992  was  worth  $11.2  trillion,  $800  billion  more 
than  the  $10.4  trillion  for  all  private  life  insurance  in  force.  It  pays  nearly  3  million 
children  each  month.  And,  of  course,  there  is  also  protection  against  loss  of  income 
because  of  disability. 

The  protection  for  young  families  is  very  significant.  A  family  made  up  of  a  hus- 
band, 32,  earning  average  wages  and  a  wife,  28,  with  two  children  age  3  and  5  has 
survivor's  protection  of  $250,000.  (It  would  be  the  same  if  the  wife  were  the  wage 
earner  or  if  they  both  earned  average  wages.)  Disability  protection  for  the  same 
family  amounts  to  $221,000. 

After  more  than  55  years  of  experience,  we  have  developed  a  four-layer  approach 
to  retirement  income  that  is  working  well.  The  basic  layer  is  the  compulsory,  con- 
tributory, wage-related  Social  Security  progrsmi.  The  second  layer  is  our  private 
pension  system,  encouraged  bv  government  through  favorable  tax  treatment.  The 
third  layer,  also  encouraged  by  government  through  favorable  tax  treatment,  is 
made  up  of  the  savings  people  make  on  their  own,  particularly  through  home  owner- 
ship. Both  private  pensions  and  private  savings  can  be  built  on  Social  Security. 
Means-testing  Social  Security  would  change  all  that,  disrupt  private  pensions,  and 
reduce  the  incentives  for  private  saving. 

The  fourth  layer  is  the  Federally-operated  Supplemental  Security  Income  sys- 
tem— a  safety  net  paid  for  out  of  general  revenue  that  does  take  other  income  into 
account  and  on  a  means-tested  basis  pays  enough  to  bring  the  elderly  and  disabled 
up  to  a  rock-bottom  minimum  level  of  living. 

All  these  measures — both  public  and  private — do  not  add  up  to  adequacy  for  all. 
There  is  still  poverty  among  the  elderly  (as  among  all  age  ^oups  in  our  society), 
particularly  among  the  very  old,  people  living  alone,  and  minorities,  but  we  have 
established  a  good  design  for  retirement  income  that  mixes  government-operated 
and  government-encouraged  private  measures.  The  combined  system  in  a  relatively 
short  time  has  created  a  peaceful  revolution  in  the  way  older  people,  people  with 
disabilities,  widows,  widowers,  and  orphans  are  treated  in  this  country.  And  very 
importantly,  the  institutions  involved  are  permanent,  giving  security  to  future  gen- 
erations as  well  as  to  past  and  present  generations.  Social  Security  is  the  key  ele- 
ment in  all  this — the  base  for  everything  else. 

I  am  not  interested  in  protecting  high  incomes  for  well-off  older  people.  They 
should  be  paying  a  lot  more  taxes  just  as  all  well-off  people  should.  We  are  an 
under-taxed  country  compared  to  all  other  major  industrial  societies.^  As  a  result. 


for  higher  income  beneficiaries  are  now  taxed  on  receipt.  But,  in  determining  how  much  of  their 
Social  Security  benefit  higher  paid  workers  have  paid  for,  employer  contributions  and  interest 
need  to  be  counted  and  wnen  tney  are,  as  stated  in  the  text,  tnose  consistently  earning  the  So- 
cial Security  maximum  will  be  paying  their  own  way  or  more. 

5  Some  30.1  percent  of  our  Gross  Domestic  Product  (GDP)  goes  to  federal,  state  and  local 
taxes,  including  Social  Security  taxes,  according  to  the  Organization  for  Economic  Cooperation 
£uid  Development,  whereas  comparable  figures  for  1989  (the  latest  available)  are  38.1  percent 
for  Germany,  43.8  percent  for  France,  38.5  percent  for  the  United  Kingdom  and  35.8  percent 
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we  have  had  a  rapidly  climbing  national  debt,  adding  $3  trillion  since  1981  as  com- 
pared to  $1  trillion  in  all  the  years  before.  In  spite  of  all  the  borrowing,  we  are  still 
chronically  short  of  funds  to  improve  and  extend  government  services  and  provide 
for  government  investment  in  roads,  bridges,  airports,  education,  job  training  among 
other  things,  and  for  promoting  equality  of  opportunity  for  children  through  pro- 
grams such  as  Head-Start  and  improvement  of  life  in  the  inner-city  and  among  the 
rural  poor.  We  need  to  reduce  the  deficit  and,  at  the  same  time,  government  needs 
to  invest  more. 

Large  deficits  in  good-times  are  bad  policy  and  have  led  to  the  huge  build-up  in 
the  debt,  with  its  crushing  load  of  interest  payments.  Borrowing  to  spend  is  much 
less  responsible  than  carefiilly  choosing  what  we  want  to  spend  money  on  and  pay- 
ing for  it  as  we  go;  tax  and  spend  if  you  will.  We  are  at  last  on  the  right  road  with 
only  the  out-of-control  increases  in  health  care  costs  and  our  tax  phobia  standing 
between  us  and  the  attainment  of  the  goal. 

But  trying  to  get  at  the  higher-income  elderly  and  deficit  reduction  through 
means-testing  Social  Security  will  wreck  the  system  for  everyone.  Try  the  income 
tax. 

Social  Security  is  not  part  of  the  problem.  It  is  part  of  the  solution.  It  is  doing 
well  what  its  is  supposed  to  do.  Leave  it  alone. 


[From  the  Baltimore  Sun,  Feb.  15,  1994) 

What  To  Do  About  Social  Security 

President  Clinton  has  appointed  a  Bipartisan  Commission  on  Entitlement  Reform 
that  he  insists  will  "grapple  with  real  issues  *  *  *  not  caps  or  gimmicks."  The  com- 
mission may  do  just  that  but  don't  count  on  this  President,  at  least  in  his  present 
term,  to  grapple  with  the  sacrosanct  granddaddy  of  all  entitlement  programs — So- 
cial Security. 

While  Mr.  Clinton  ducked  this  issue  in  his  State,  of  the  Union  address,  the  new 
federal  budget  book  concedes  that  "in  the  very  long  run.  Social  Security  costs  are 
projected  to  increase  sharply — mostly  as  a  resiJt  of  the  retirement  of  the  baby  boom 
population,  but  also  because  of  increased  life  expectancy,  and  hence  longer  periods 
of  retirement."  But  it  goes  on  to  say  "This  is  a  long-term  Social  Security  issue,  not 
a  short-term  budget  issue;  It  should  be  answered  with  careful  study,  not  precipitous, 
politically  motivated  action." 

We  challenge  that  statement.  First,  any  curtailment  of  benefits  to  the  affluent  can 
hardly  be  "politically  motivated."  It  is  a  loser.  Second,  no  more  studies  are  needed. 
The  new  budget  estimates  the  lifetime  net  tax  rate  of  fiiture  generations  will 
amount  to  82  percent,  as  compared  to  35.4  percent  at  present,  unless  something  is 
done. 

Maybe  the  47-year-old  president  can  fend  off  Social  Security  realities  for  as  long 
as  he  is  in  office.  But  by  the  time  be  reaches  retirement  age  its  reserve  fund  will 
be  going  down.  Herein  lies  the  seeds  of  inter-generational  conflict  unless  retirement 
ages  are  raised  and  entitlements  are  means-tested  to  curtail  pajrments  to  affluent 
citizens. 

Despite  last  year's  rise  in  taxes  on  retirement  benefits,  the  problem  is  unsolved. 
Young  folks  now  realize  that  down  the  road  loom  large  increases  in  Social  Security 
taxes  and/or  large  decreases  in  retirement  benefits.  The  Concord  Coalition  is  con- 
fronting elderly  audiences  with  the  stark  realities  of  what  they  are  doing  to  their 
grandchildren. 

The  new  commission  was  supposed  to  report  this  May.  But  because  of  White 
House  delays,  its  results  will  not  come  until  December — after  1994  congressional 
elections.  This  will  be  comforting  to  incumbents.  It  also  is  in  line  with  the  presi- 
dent's comment  in  December  to  a  Philadelphia  conference  on  entitlement  spending: 
"Let's  not  make  our  middle-class  squeeze  any  worse  than  it  is." 

Just  what  is  that  "middle  class^  In  1990,  $8  billion  in  Social  Security  benefits 
were  paid  to  people  in  families  with  incomes  of  more  than  $100,000,  according  to 
the  Concord  Coalition.  The  government  is  also  paying  out  $81  billion  a  year  in  all 
types  of  entitlements  to  citizens  in  families  with  incomes  of  $40,000  or  more. 


for  Canada.  Among  our  mjgor  trading  partners,  only  Japan  has  a  level  of  taxation  anywhere 
near  as  low  as  ours,  30.5  percent  of  GDP.  (Japan,  however,  has  a  defense  burden  of  less  than 
1  percent  of  GDP,  while  ours  is  almost  6  percent.  When  that  is  taken  into  account,  it's  apparent 
that  taxation  in  Japan  for  non-military  spending  is  much  higher  than  ours.) 
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The  problem  is  not  just  Social  Security.  It  is  Medicare  and  Medicaid,  where  sup- 
posed savings  in  the  Clinton  health  care  reforms  will  go  to  new  medical  entitle- 
ments. It  is  in  government  pensions  and  farm  subsidies  and  welfare  payments. 

While  Mr.  Clinton  is  loath  to  concede  the  full  depths  of  this  problem,  one  of  his 
successors  will  someday  have  to  move  more  boldly  and  broadly. 

Chairman  Byrd.  Legislation  could  be  enacted  to  raise  the  retire- 
ment age. 

Mr.  Ball.  That  is  another  one. 

Chairman  Byrd.  Social  Security  benefits  could  be  taxed  consider- 
ably. 

Mr.  Ball.  They  are  taxed  to  a  considerable  extent  now  for  people 
who  have  incomes  above  a  certain  amount,  but  it  could  be  extended 
to  lower  income  people  and  could  be  extended  entirely  to  the  85- 
percent  figure  that  now  is  limited  to  people  above  a  certain  income. 

Chairman  Byrd.  Mr.  Ball,  revenues  for  the  Social  Security  trust 
funds  are  projected  to  exceed  outlays  for  more  than  the  next  20 
years.  In  light  of  that  fact,  should  a  constitutional  amendment  be 
adopted  would  not  the  annual  surplus  be  a  tempting  target  for  defi- 
cit reduction? 

Mr.  Ball.  Yes;  I  think  it  would,  Mr.  Chairman.  They  are  very 
large.  The  surpluses  grow  and  they  will  continue  to  about  the  year 
2025  under  the  projections,  the  preferred  projections  of  the  trustees 
of  the  Social  Security  fund.  And  you  get  very  large  sums  there. 

Chairman  Byrd.  So  this  would  be  an  inviting  target. 

Mr.  Ball.  Yes;  I  mean  the  Congress  and  the  administration  will 
be  desperately  looking  for  whatever  they  can  do  to  come  up  in 
many  years  with  a  balanced  budget,  and  to  leave  Social  Security 
completely  out  of  it  since  it  is  subject  to  the  provisions — it  is  part 
of  the  consolidated  budget  which  is  part  of  it.  To  leave  these  huge 
amounts  out  of  consideration  puts  such  pressure  to  cut  so  many 
other  things  that  I  think  they  would  almost  have  to  turn  to  Social 
Security. 

Now,  I  am  for  working  toward  a  balanced  budget.  I  want  that  to 
be  absolutely  clear.  But  I  think  part  of  the  solution  is  going  to  have 
to  be  the  willingness  of  Americans  to  pay  the  taxes  for  the  pro- 
grams that  they  say  they  want,  and  the  other  part  has  to  be  major 
efforts,  such  as  the  President  is  making,  to  bring  the  spiraling 
health-care  costs  under  control. 

Chairman  Byrd.  Well,  Mr.  Ball,  you  say  that  under  the  amend- 
ment the  President  and  the  Congress  would  be  looking  for  various 
ways  in  which  to  balance  the  budget.  What  about  the  courts  if  this 
amendment  is  adopted  into  the  institution?  Is  there  not  a  likeli- 
hood that  the  courts  would  be  brought  into  this  arena  and  could 
require  the  President  to  cut  various  programs  and  projects  and  ac- 
tivities of  the  Federal  Government? 

He  would  be  advised  by  his  chief  counsel,  by  his  director  of  0MB, 
that  with  this  language  in  the  Constitution  he  then  would  have  the 
inherent  power,  along  with  the  responsibility,  to  veto  line  items,  by 
virtue  of  this  amendment;  namely  that  outlays  shall  not — for  any 
fiscal  year — shall  not  exceed  total  receipts  for  that  fiscal  year.  So 
would  he  not  feel  that  it  would  be  his  responsibility  under  this  new 
amendment,  if  the  Congress  did  not  balance  the  budget,  that  he 
would  have  to  do  so.  He  could  impound  moneys,  he  could  exercise 
a  line-item  veto,  he  could  rescind  funds  for  programs. 
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Would  it  also  not  be  likely  that  the  courts  would  tell  the  Con- 
gress to  raise  revenues?  So  it  is  not  just  the  Congress  and  the 
President,  as  I  understood  you  to  say,  that  would  be  looking  for 
various  ways,  various  programs  to  cut  in  order  to  carry  out  the 
mandate  of  this  amendment,  but  are  we  not  treading  on  very  thin 
ice  with  respect  to  inviting  the  courts  into  the  control  of  the  power 
of  the  purse — the  raising  of  revenues  and  the  appropriation  of 
funds? 

Mr.  Ball.  It  seems  likely  to  me,  Mr.  Chairman,  in  the  absence 
of  action  by  the  Congress  and  the  administration  to  submit  and 
stick  with  balanced  budgets,  that  the  courts  would  be  involved.  I 
think  Mr.  Davidson,  from  whom  we  just  heard  testimony,  would 
soon  have  a  suit  in  asking  for  the  courts  to  intervene.  If  not  he, 
someone  else. 

As  you  know,  the  Supreme  Court  decided  in  Nestor  v.  Fleming 
in  1960  that  the  Congress  had  the  right  to  change  the  Social  Secu- 
rity Act,  to  change  the  benefit  amounts.  There  is  no  protection  in 
terms  of  a  property  right  for  what  people  have  built  up,  so  the  Con- 
gress has  the  clear  authority  to  do  this  and  I  think  probably  the 
only  out  is  the  60  votes,  a  supermajority,  and  that  is  very  very  dif- 
ficult. 

Chairman  Byrd.  Mr.  Ball,  do  you  feel  that  this  balanced  budget 
amendment  will  further  erode  the  confidence  of  working  people 
who  are  worried  that  there  will  not  be  enough  money  in  the  Social 
Security  trust  fund  to  pay  benefits  in  the  future? 

Mr.  Ball.  I  think  definitely,  Mr.  Chairman,  as  soon  as  it  is  made 
clear  to  them  that  their  benefits  and  what  they  have  contributed 
to  and  worked  for  are  at  risk  depending  upon  the  ability  of  the 
Congress  and  the  administration  to  come  up  every  year  with  a  bal- 
ance between  receipts  and  expenditures,  including  Social  Security. 
I  would  think  that  would  make  them  very  nervous,  as  they  under- 
stand it. 

And,  actually,  now  polls  show  that  among  young  people  there  is 
already  a  fear  that  they  will  not  get  the  benefits  when  they  come 
due.  We  need  to  do  everything  we  can  to  shore  up  their  confidence. 
It  is  really  shocking  to  think  that  what  are  reasonable  promises  of 
the  U.S.  Government  are  thought  by  young  people  not  to  be  valid. 
And  it  is  a  shocking  situation  that  goes  way  beyond  Social  Security. 
If  they  think  Government  can  lie  to  them  like  that,  we  are  in  deep 
trouble. 

Chairman  Byrd.  Well  I  share  with  you  the  desire  to  control  our 
terrible  deficits.  As  I  said  to  Senator  Simon  earlier,  we  do  not  have 
any  disagreement  on  that  part.  We  do  not  disagree  that  these  con- 
stitute a  big  problem.  Our  difference  is  how  we  go  about  controlling 
them.  That  is  the  difference. 

Inasmuch  as  total  outlays  cannot  exceed  receipts  in  the  balanced 
budget  amendment,  as  I  hear  you,  it  seems  likely  that  Social  Secu- 
rity recipients  will  receive  or  could  receive  the  worst  of  all  worlds. 
Depletion  of  the  trust  funds,  as  you  have  mentioned,  cuts  in  bene- 
fits, and  increased  taxes  on  Social  Security  benefits.  So  they  will 
get  it  going  and  coming,  a  triple  whammy. 

Mr.  Ball.  I  think  actions  like  these  are  almost  inevitable  under 
the  amendment,  though,  of  course,  this  is  completely  uncharted 
fields.  That  is  one  thing  that  scares  me  about  it.  It  requires  specu- 
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lation  about  what  not  the  will  of  this  Congress  is  solely,  but  the 
will  of  future  Congresses  faced  with  the  inflexibility  of  a  constitu- 
tional amendment.  What  will  they  do?  We  do  not  know  what  they 
will  do.  It  seems  to  me  very  likely  what  they  would  do  is  rip  into 
the  Social  Security  system. 

Chairman  Byrd.  If  Social  Security  benefits  are  cut  as  a  result  of 
a  balanced  budget  amendment,  could  this  then  result  in  a  move  to 
make  cuts  in  FICA  taxes  by  an  equal  amount? 

Mr.  Ball.  Yes;  this  is  one  place  where  Mr.  Myers  and  I  are  in 
complete  agreement.  Yes;  I  think  the  logic  of  the  system  and  prob- 
ably the  perception  that  Congress  would  have  of  it  would  be  that 
if  you  cut  benefits,  the  taxes  that  support  them  in  a  dedicated  way 
would  be  cut  probably  proportionately.  And  if  so,  then  that  is  not 
a  route  for  deficit  reduction.  But  they  do  not  have  to  do  it  propor- 
tionately and  they  can  cut  benefits  basically  in  the  way  the  pro- 
gram is  set  up  and  there  is  wiggle  room.  I  do  not  think  that  is  inev- 
itable, that  that  rules  out  Social  Security  cuts  for  the  purpose  of 
reducing  the  deficit. 

Chairman  Byrd.  So  that  would  worsen  the  condition  of  the  trust 
fund. 

Mr.  Ball.  Yes;  it  would  mean  you  would  have  to  have  further 
higher  contributions  later  on  because  you  were  not  building  the 
trust  fund  now.  I  do  not  necessarily  have  a  strong  position  against 
pay-as-you-so  financing,  but  it  does  in  the  long  run  for  years  out 
have  a  somewhat  higher  tax  rate. 

Chairman  Byrd.  More  than  a  decade  ago  Congress  established  a 
Commission  on  Social  Security  Reform  which  came  up  with  a  series 
of  changes  in  the  Social  Security  system  to  ensure  the  solvency  of 
the  Social  Security  system  for  the  next  one-half  century.  Is  there 
a  better  way  to  deal  with  long-term  financing  issues  of  Social  Secu- 
rity than  to  slash  benefits  under  a  draconian  balanced  budget 
amendment? 

Mr.  Ball.  Well,  absolutely,  Mr.  Chairman.  I  was  a  member  of 
that  1982-83  National  Commission  on  Social  Security  Reform,  and 
actually  Mr.  Myers  was  the  Staff  Director  of  that.  There  were  sev- 
eral distinguished  Senators  on  it — Senators  Mo3mihan,  Dole,  Heinz, 
and  Armstrong,  perhaps  I  have  forgotten  others.  And  it  was  a  case 
of  the  center  holding;  people  with  liberal  and  conservative  views 
came  together  to  save  what  they  considered  a  precious  asset  of  this 
country,  the  Social  Security  system.  And  it  worked.  We  are  build- 
ing large  funds  because  of  the  changed  made  in  1983. 

If  after  2025  there  is  need  for  somewhat  more  income  to  cover 
the  benefits  as  they  are  now,  it  is  not  of  a  size  that  should  be  par- 
ticularly disturbing  to  people.  It  is  not  trivial,  but  a  1.5-percentage 
point  increase  on  employers  and  also  on  employees  put  into  law 
with  an  effective  date  of  2025  would  be  sufficient  to  cover  the 
present  system.  According  to  the  present  assumptions  it  would 
cover  the  system  out  for  75  years  from  now,  which  is  the  tradi- 
tional period  over  which  the  estimates  are  made. 

That  is  one  way  of  doing  it.  It  would  actually  take  the  trust 
funds  at  their  highest  point  and  put  a  tax  rate  in  there  and  use 
the  funds  as  an  earnings  reserve,  as  is  done  in  a  private  retirement 
system.  You  would  never  cash  in  those  bonds  that  the  trust  fund 
held,  but  rather  continue  to  draw  interest  on  them  that  would  help 
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finance  the  system  and  have  a  tax  rate  that  would  be  sufficient  to- 
gether with  those  interest  payments  to  meet  the  full  benefits  as 
they  come  due. 

I  happen  to  be  partial  to  that  approach,  but  there  are  others  that 
can  be  done.  You  can  go  to  a  pay-as-you-go  system.  You  do  not  have 
to  prejudge  this.  You  can,  even  in  2025,  as  the  people  then  wish, 
have  some  modification  in  Social  Security  benefits  in  part  and  in 
part  an  additional  contribution  rate.  But  the  terrible  thing  would 
be  to  force  changes — it  could  not  be  a  very  serious  consideration — 
on  people  year  by  year  to  meet  an  outside  goal  that  has  nothing 
to  do  with  Social  Security. 

In  the  past,  as  I  said,  changes  in  Social  Security  have  frequently 
been  made  with  long  leadtimes  and  with  the  interests  of  people 
covered  by  Social  Security  at  heart,  which  really  becomes  all  the 
families  of  the  United  States,  but  from  the  internal  needs  of  the 
system  to  adjust  to  new  conditions,  not  forced  by  such  an  arbitrary 
set  of  circumstances  that  would  be  produced  by  a  constitutional 
amendment. 

Chairman  Byrd.  We  have  been  talking  about  entitlement  spend- 
ing for  Social  Security.  On  the  other  side  of  the  coin,  administrative 
costs  of  the  Social  Security  program  are  considered  discretionary 
spending.  Secretary  Shalala  testified  that  across-the-board  cuts 
could  well  mean  a  reduction  of  18,000  positions  and  Social  Security 
closing  some  local  field  offices.  Two-thirds  of  the  applicants,  she 
said,  for  disability  benefits  would  have  to  wait  more  than  a  year 
for  a  decision  on  eligibility  for  benefits  in  the  event  of  those  clos- 
ings. Do  these  kinds  of  cuts  that  would  be  forced  in  discretionary 
spending  concern  you? 

Mr.  Ball.  Mr.  Chairman,  I  think  those  are  numbers  from  the 
Congressional  Budget  Office  that  Secretary  Shalala  was  using,  and 
they  are  based  on  the  assumption  that  all  programs  of  the  Federal 
Government  would  receive  equal  cuts  under  the  balanced  budget 
amendment.  It  is  not,  of  course,  preordained  that  that  is  what  the 
Congress  would  do.  It  might  not  be  quite  as  draconian  about  ad- 
ministrative expenses  as  the  part  that  they  would  apply  to  some 
other  program.  That  is  hard  to  tell. 

But  if  they  did  it  evenly,  that  would  be  the  result.  That  would 
be  absolutely  devastating.  The  program  now  is  way  under  staffed. 
People  do  not  realize  it.  You  go  around  and  ask  somebody  what  do 
you  think  it  costs  to  run  the  Social  Security  system  as  a  percent 
of  the  benefits?  You  will  get  answers  anywhere  from  15  to  20  per- 
cent going  just  for  administration.  The  truth  is  that  only  eight- 
tenths  of  1  percent  of  the  cost  of  benefits  is  spent  on  Social  Security 
administration.  Comparable  figures  in  private  insurance  would  be 
5  to  10  percent. 

Now  that  is  not  enough.  It  is  not  that  they  ought  to  be  bragging 
about  how  efficient  they  are.  It  is  not  enough.  They  need  more  in 
order  to  run  the  program  well  and  to  provide  quality  service  for 
people.  So  I  would  like  to  see  much  more.  I  mean  maybe  go  to  IV2 
percent  of  benefits — ^what  would  be  so  bad  about  that — and  give 
people  really  first  class  service  in  Social  Security. 

There  are  only  three  programs  of  the  Federal  Government  that 
the  ordinary  citizen  comes  in  contact  with  a  lot  of  times  during 
their  lifetime.  One  is  the  Post  Office,  one  is  the  Internal  Revenue 
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Service,  and  one  is  Social  Security.  And  people's  judgment  of  the 
U.S.  Government  is  built  to  a  very  considerable  extent  on  how 
these  12,000  Social  Security  district  offices  across  the  country  be- 
have themselves. 

Are  they  helpful  to  people?  Are  they  responsive?  Are  they  friend- 
ly? That  is  the  picture  you  get  of  the  Federal  Government.  What 
will  be  the  Nation's  impression  of  the  Federal  Government  if  they 
are  way  understaffed,  if  they  are  harassed,  or  if  they  do  not  seem 
to  know  their  business?  We  all  have  a  great  stake  in  their  doing 
a  good  job,  and  they  cannot  do  it  without  staff. 

Chairman  Byrd.  Referring  again  to  Secretary  Donna  Shalala's 
testimony  before  this  committee,  she  specifically  expressed  her  con- 
cern that  because  the  balanced  budget  amendment  requires  that 
total  receipts  equal  outlays,  Social  Security  is  on  the  table  if  an 
across-the-board  cut  is  required  to  come  into  compliance  with  the 
amendment,  and  you  referred  to  her  allusion  to  an  across-the-board 
cut. 

Do  you  agree  with  her  that  Social  Security  is  on  the  table  if  an 
across-the-board  cut  is  required  to  come  into  compliance  with  the 
amendment? 

Congress  could  exclude  it.  It  could  say,  no,  it  is  not  on  the  table, 
but  if  Congress  does  that,  then  does  it  not,  by  that  act,  say  that 
cuts  in  veterans'  compensation,  or  veterans'  pensions,  or  other  pro- 
grams will  be  all  the  greater  because  as  we  remove  one  item  from 
the  table,  and  especially  a  big  one,  then  the  load  is  ipso  facto  great- 
ly increased  on  the  others,  the  other  departments  and  agencies? 

Mr.  Ball.  Absolutely,  and  Social  Security  is  so  huge  that  I  could 
hardly  imagine.  Since  it  is  covered  in  the  terms  of  the  amendment 
itself,  which  is  based  entirely  on  a  consolidated  budget,  I  cannot 
see  how  the  Congress  could  avoid  it. 

Chairman  Byrd.  Secretary  Shalala  also  testified  that  should  the 
midsession  review  show  a  deficit.  Social  Security  could  well  receive 
an  across-the-board  cut  of  $52  billion.  Do  you  agree  with  that  as- 
sessment? 

Mr.  Ball.  I  think,  Mr.  Chairman,  again  with  the  caveat  that  I 
think  the  CBO  would  develop  those  numbers,  cutting  evenly  all 
across  the  board,  that  would  be  the  number  if  they  applied  it  even- 
ly across  all  programs. 

Chairman  Byrd.  Well,  is  it  not 

Mr.  Ball.  They  might  do  more.  You  cannot  tell.  It  might  do 
more,  it  might  do  less,  but  it  certainly  would  be  huge  if  Social  Se- 
curity was  to  be  part  of  it. 

Chairman  Byrd.  We  have  shown  a  tendency  to  make  across-the- 
board  cuts.  I  believe  it  was  in  1989  that  I  proposed,  I  believe,  $2 
billion  for  a  drug  package  that  was  later  reduced  to  $1  billion  in 
conference.  That  was  during  the  Bush  administration. 

So  I  proposed — when  I  say  $2  billion,  I  think  $2  billion  more 
than  the  President  was  advocating,  and  as  it  came  out  in  the  end, 
it  was  $1  billion  more.  How  did  I  propose  that  we  get  the  money? 
Make  across-the-board  cuts. 

That  did  not  include  cuts  in  Social  Security.  There  have  been 
times  when,  in  handling  the  Interior  appropriation  bill  which 
comes  before  my  subcommittee,  I  have  had  to  fall  back  on  an 
across-the-board  cut  in  that  Interior  Department's  appropriations — 
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parks,  U.S.  forests,  Indian  facilities,  or  whatever — and  we  have  had 
to  make  across-the-board  cuts,  and  Mr.  Yates,  the  chairman  of  the 
House  subcommittee,  my  counterpart  and  I,  that  is  the  way  we 
have  worked  it  out  along  with  our  minority  ranking  people,  Mr. 
Regula,  and  Mr.  Nickles. 

So  that  is  the  approach  that  frequently  is  taken.  In  many  in- 
stances that  seems  to  be  the  only  workable  approach,  because  when 
we  get  around  to  cutting  this  agency  or  that  department,  we  run 
into  opposition  from  various  quarters,  depending  upon  which  agen- 
cy and  which  department  and  which  activity  and  which  program  is 
going  to  suffer  a  cut  in  funds. 

So  it  is  not  out  of  the  question  at  all  to  think  that  under  this 
amendment  Congress  would  have  to  resort  to  an  across-the-board 
reduction,  which  would  take  its  toll  on  Social  Security. 

Not  only  that,  but  the  courts,  which  do  not  have  the  expertise  in 
dealing  with  these  very  complex  matters  of  taxing  and  funding, 
might  more  often  say  to  the  Congress,  you  must  make  an  across- 
the-board  cut  in  order  to  bring  this  budget  into  balance,  in  the 
event  this  amendment  were  adopted.  Would  you  like  to  comment 
on  that? 

Mr.  Ball.  Mr.  Chairman,  sometimes  in  the  past  it  has  been  pos- 
sible, because  the  amounts  were  relatively  low — and  by  relatively 
low,  I  mean  in  the  neighborhood  of  a  few  billion  dollars — to  exempt 
Social  Security,  and  exempt  or  even  favor  Social  Security  adminis- 
trative expenses,  but  we  are  talking  about  such  huge  numbers 
under  this  amendment  that  I  think  Social  Security  would  have  to 
be  in  it. 

I  do  not  have  a  firm  view  whether  it  would  be  across  the  board, 
but  your  experience  in  negotiating  on  this  shows  that  that  could 
very  likely  be  the  outcome.  But  even  if  it  were  somewhat  protected, 
it  would  be  very  big. 

Chairman  Byrd.  Secretary  Shalala  also  testified  that  because  of 
the  possible,  if  not  likely,  cuts  in  benefits,  additional  hundreds  of 
thousands  or  even,  she  said,  IV2  to  2  million  of  the  elderly  could 
slip  below  the  poverty  line.  Do  you  have  any  comment? 

Mr.  Ball.  That  would  be  true  under  the  CBO  assumptions  of 
across-the-board  cuts. 

Chairman  Byrd.  Mr.  Ball,  have  you  had  an  opportunity  to  dis- 
cuss this  balanced  budget  amendment  with  any  of  the  other  former 
Commissioners  of  Social  Security  or  former  Secretaries  of  HEW, 
and  if  so,  do  they  have  a  position  on  the  balanced  budget  amend- 
ment? 

Mr.  Ball.  Yes,  Mr.  Chairman,  I  have  not  spoken  with  all  of 
them,  but  I  have  talked  with  a  good  representation  from  the  var- 
ious administrations. 

I  talked  with  Arthur  Fleming,  who  was  Secretary  of  HEW  in  the 
Eisenhower  administration,  and  he  is  strongly  opposed  to  the  budg- 
et-balancing amendment,  both  on  general  grounds  and  because  he 
sees  it  as  a  real  threat  to  Social  Security  and  other  contributory 
programs  like  Medicare. 

We  have  not  mentioned  Medicare,  but  much  as  it  has  been  cut 
already,  it  also  is  again  put  at  risk  with  this.  I  have  talked  with 
Elliot  Richardson,   who  was  Secretary  of  HEW  under  President 
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Nixon,  and  he  equally  strongly  opposes  the  balanced  budget 
amendment,  partly  for  the  reasons  that  I  have  stated. 

I  have  talked  with  Stanford  Ross,  who  was  Commissioner  of  So- 
cial Security  for  President  Carter,  and  he  is  equally  strongly  op- 
posed to  the  balanced  budget  amendment,  and  believes,  along  with 
the  other  two  I  mentioned,  that  Social  Security  is  put  at  great  risk 
in  the  uncharted  waters  that  would  lie  ahead  if  we  had  a  constitu- 
tional amendment  to  balance  the  budget. 

I  understand  that,  yesterday,  a  representative  of  Martha 
McSteen's  organization  testified  before  Senator  Simon  as  being  en- 
tirely opposed  to  that. 

Martha  McSteen  was  the  Acting  Commissioner  of  Social  Security 
for  some  period  of  time  in  the  Nixon-Ford  period,  and  I  know  from 
previous  conversations  with  them  that  Charles  Schottland,  who 
was  Commissioner  of  Social  Security  during  the  Eisenhower  ad- 
ministration, would  strongly  oppose  this  amendment,  and  of  course, 
including  myself.  I  was  Commissioner  appointed  by  President  Ken- 
nedy, and  served  under  President  Johnson  and  President  Nixon 
through  his  first  term. 

There  is  great  concern,  I  must  say — not  mild  concern,  but  great 
concern — about  what  this  might  do. 

Chairman  Byrd.  Well,  Mr.  Ball,  your  testimony  has  been  very 
valuable,  as  has  the  testimony  of  others  who  have  appeared  before 
this  committee. 

This  is  a  case  in  which  honest  men  can  disagree  and  do  disagree, 
and  as  we  all  have  said,  we  all  are  concerned  about  the  budget 
deficits  and  the  big  debt,  and  we  all  want  to  get  the  deficits  under 
control.  We  are  all  concerned  about  our  children  and  grandchildren 
and  their  grandchildren,  but  there  are  honest  differences  of  opinion 
and  I  respect  the  opinions  of  others. 

I  am  sorry  that  many  who  come  to  the  Senate  often  make  unwise 
promises  before  they  are  sworn  into  office.  They  make  unwise 
promises  during  campaigns  and  they  get  themselves  committed, 
and  they  do  that  at  a  time  when  they  perhaps  have  not  had  or 
taken  the  opportunity  to  study  this  matter  carefully,  to  go  back  and 
read  the  Constitution. 

I  believe  in  reading  the  Constitution  often,  and  each  time  I  seem 
to  find  something  I  did  not  find  in  there  before.  It  is  like  reading 
the  King  James  version  of  the  Bible. 

But  they  have  not  read  the  great  English  documents  that  were 
the  milestones  along  the  way  in  the  struggle  between  the  people 
and  the  monarchs,  their  struggle  in  wresting  the  power  of  the 
purse  away  from  the  monarch,  and  they  always  point  to  the  polls, 
which  indicate  that  the  American  people  favor  a  balanced  budget 
constitutional  amendment. 

I  do  not  question  that,  but  the  American  people  are  not  asked  at 
the  same  time,  would  you  want  your  Social  Security  payments  cut, 
would  you  want  your  veterans'  compensation  benefits  lowered, 
would  you  want  your  veterans'  hospitals  to  suffer  cuts  in  funds, 
and  one  could  go  on  and  on.  Would  you  want  your  military  retire- 
ment benefits  reduced? 

They  are  not  asked  these  questions,  so  we  really  do  not  have  an 
accurate  picture  of  what  the  American  people  do  believe  or  would 
believe  if  they  had  all  of  the  facts. 
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Talleyrand  said  there  is  more  wisdom  in  public  opinion  than  in 
all  of  the  ministers  of  State,  present  and  to  come.  But  it  has  to  be 
an  informed  public  opinion.  I  hope  that  these  hearings  have  done 
much  to  help  inform  the  public  in  this  regard. 

I  am  going  to  bring  the  hearings  to  a  close  now.  Do  you  have  any 
further  comment  before  I  close? 

Mr.  Ball.  Just  this,  Mr.  Chairman.  I  think  the  uncertainty  of 
what  could  occur  to  programs  like  Social  Security  under  a  balanced 
budget  amendment  needs  great  stressing.  It  is  uncharted  waters, 
and  it  is  permanent — or  as  near  permanent  as  we  get — and  people 
should  be  very  disturbed  about  that. 

It  is  not  anything  other  than  a  putting-at-risk  of  all  of  these  pro- 
grams. No  one  really  knows  what  a  future  Congress  would  do, 
faced  with  those  pressures. 

Chairman  Byrd.  You  are  right.  There  is  no  program,  no  Federal 
program,  no  Federal  department  or  agency,  or  activity,  that  would 
be  beyond  the  reach  of  this  amendment,  and  I  view  the  greatest 
danger  as  being  that  the  power  of  the  people  over  the  purse,  which 
has  been  vested  here  in  this  branch,  the  legislative  branch,  that 
power  would  be  shifted  to  the  executive  branch. 

The  courts  will  for  the  first  time  be  brought  into  the  picture  and 
will  be  involved  in  the  power  of  the  purse — how  we  spend,  where 
we  spend,  how  much  we  spend,  how  much  taxes,  what  is  taxed — 
and  that  would  bring  about  a  very  fundamental  change  in  our 
structure  of  Grovemment.  That  is  what  troubles  me. 

I  have  no  doubt  that  Madison  would  be  greatly  troubled.  Not 
that  I  am  comparing  myself  to  Madison,  but  he  would  be  greatly 
troubled.  So  would  George  Washington,  who  presided  over  that  con- 
vention, and  Hamilton,  and  Franklin.  I  do  not  think  they  ever  envi- 
sioned that  such  an  amendment  as  this  would  ever  be  adopted. 

So  this  brings  to  the  close  the  committee's  hearings  on  Senate 
Joint  Resolution  41,  the  balanced  budget  constitutional  amend- 
ment. Over  the  past  4  days,  the  committee  has  heard  from  more 
than  25  individuals,  all  distinguished  in  their  respective  fields,  all 
very  knowledgeable,  and  all  very  sincere. 

I  believe — I  know  I  speak  for  all  members  of  the  committee  when 
I  extend  to  each  of  these  individuals  who  have  appeared  before  this 
committee  in  these  4  days  our  heartfelt  appreciation  for  their  time 
and  for  their  cogent  analysis  of  this  important  issue. 

Senator  Hatfield,  my  dear  friend  and  former  chairman  of  this 
committee,  who  sits  to  my  immediate  left  on  this,  meaning  he  is 
the  ranking  minority  member,  joins  me  in  this  opposition  to  this 
amendment.  I  am  sure  that  his  desire  to  balance  the  budget  is  as 
great  as  the  desire  of  any  other  Senator.  His  desire  to  get  a  control 
over  the  deficits  and  over  the  debt,  and  to  bring  down  the  interest 
that  we  are  paying,  his  desire  is  as  great  as  mine,  or  as  great  as 
any  of  the  proponents  desire. 

I  noted  in  my  opening  statement  of  Tuesday  morning  that  it  is 
understandable  why  the  American  people  by  a  great  majority  sup- 
port the  balanced  budget  amendment.  Their  frustrations  with  the 
President  and  the  Congress  over  the  past  12  years  have  caused 
them  to  reach  out  and  embrace  what  to  many  is  a  seductively  sim- 
ple solution. 
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Unfortunately,  this  frustration  has  been  fed  by  those  both  in  and 
out  of  Congress  who  would  risk  tampering  with  our  Constitution  to 
further  their  causes.  While  I  am  aware  that  some  of  the  amend- 
ment supporters  truly  believe  that  amending  our  Nation's  most 
basic  charter  is  the  way  to  go,  I  am  also  aware  that  there  are  those 
who  mislead  the  American  people  for  their  own  political  gain. 

I  have  had  Senators  say  to  me,  "Well,  Senator,  I  think  this  is  a 
bad  amendment.  I  do  not  like  it,  but  I  made  a  campaign  promise 
when  I  first  came  to  the  Senate  that  I  would  vote  for  a  balanced 
budget  amendment  to  the  Constitution."  They  are  hemmed  in  by 
their  own  unwise  promise. 

By  holding  these  hearings,  my  hope  was  to  attempt  to  explain  to 
the  American  people  the  full  range  of  ramifications  that  will  nec- 
essarily follow  from  this  amendment,  or  certainly  can  follow.  The 
public  and  other  Members  might  come  to  understand  that  this 
amendment  is  unnecessary.  It  is  not  self-fulfilling,  it  is  not  self-en- 
forcing, and  most  importantly,  it  is  dangerous  to  the  basic  system 
of  checks  and  balances  and  separation  of  powers  that  make  up  our 
constitutional  form  of  Grovemment. 

There  is  not  another  Government  in  the  world  that  does  not  go 
into  debt.  We  all  go  into  debt.  I  have  been  married  now  almost  57 
years.  I  had  to  go  into  debt  when  I  came  to  Washington  and  bought 
a  little  house.  $19,750  I  believe  it  was.  It  might  have  been  $19,950, 
but  it  was  just  under  $20,000.  I  had  to  go  into  debt  for  that  house. 
I  had  to  go  into  debt  to  buy  the  furniture  when  I  first  got  married. 
I  was  only  making  $70  a  month  working  hard  and  eager  to  have 
a  job,  and  wanting  desperately  to  hold  onto  that  job — $70  a  month. 

There  are  a  lot  of  people  in  the  country  who  can  tell  the  same 
story.  They  had  to  go  into  debt  to  buy  their  furniture  or  to  buy 
their  automobile.  We  have  all,  most  of  us,  have  had  to  go  into  debt, 
and  other  countreis  have  gone  into  debt,  and  the  States  go  into 
debt.  One  of  the  bug-a-boos  that  the  supporters  of  the  amendment 
have  spread — is  that  we  should  balance  our  budget  just  as  the 
American  families  out  there  balance  theirs,  or  just  as  the  States 
balance  theirs,  but  as  we  have  shown  in  these  hearings,  they  do 
not  balance  their  budgets.  They,  too,  go  into  debt. 

Now,  we  took  testimony  from  various  members  of  the  President's 
cabinet.  Secretary  of  Defense  Perry,  Attorney  General  Reno,  Sec- 
retary of  HHS  Shalala,  Veterans'  Administration  Secretary  Brown, 
as  well  as  Director  of  the  Office  of  Management  and  Budget,  Mr. 
Leon  Panetta.  These  witnesses  all  spoke  with  a  great  concern  and 
feeling  about  the  devastation  which  would  occur  to  the  programs 
under  their  jurisdiction  if  this  constitutional  amendment  were  to  be 
adopted. 

Under  its  provisions,  no  program  would  be  exempted  from  budget 
cuts,  not  defense,  not  law  enforcement,  not  Social  Security,  not  vet- 
erans' compensation,  not  retirement  benefits,  not  education,  not 
Medicare — nothing  would  be  exempt  from  the  budget-cutting  ax 
under  this  amendment,  except  the  interest  on  the  debt. 

We  also  took  testimony  from  several  of  the  Nation's  most  distin- 
guished constitutional  scholars.  Professors  Fried,  Cox,  Sullivan, 
and  Marshall,  as  well  as  Assistant  Attorney  General  Dellinger,  and 
former  Attorney  General  Katzenbach.  To  a  man  and  woman,  these 
witnesses  expressed  grave  concern  about  our  very  form  of  Grovem- 


377 

ment  if  this  balanced  budget  amendment  were  grafted  onto  the 
Constitution. 

In  eloquent  testimony,  they  pointed  out  that  beyond  any  prag- 
matic, practical  impact  this  amendment  may  have,  the  damage 
that  could  be  done  to  our  constitutional  system  of  Government  far 
exceeds  what  the  American  people  have  been  led  to  believe. 

This  amendment,  if  unenforced,  would  destroy  the  underlying 
moral  authority  of  our  Constitution.  On  the  other  hand,  if  it  is  en- 
forced, it  would  prove  to  be  even  more  dangerous  to  the  system  of 
separation  of  powers  and  checks  and  balances  envisioned  by  the 
Framers,  and  which  has  served  this  Nation  so  well  for  more  than 
200  years. 

The  courts  would  undoubtedly  become  involved  in  the  enforce- 
ment of  this  amendment,  as  they  have  become  involved  on  the 
State  levels,  and  thereby  involve  themselves  in  decisions  regarding 
taxation  and  spending,  and  in  so  doing  undermine  the  power  of  the 
purse  which  our  forefathers  gave  solely  to  the  legislative  branch, 
the  branch  most  directly  answerable  to  the  people. 

Our  forefathers  never  intended  that  unelected,  lifetime  tenure 
judges  be  involved  in  spending  and  taxation  decisions.  The  commit- 
tee also  took  testimony  from  a  distinguished  panel  of  economists — 
Henry  Aaron,  Edward  Regan,  Max  Sawicky,  and  Herb  Stein.  De- 
spite their  differing  political  philosophies,  which  range  all  the  way 
from  being  conservative  to  liberal,  all  agreed  that  this  balanced 
budget  amendment  would  do  great  damage  to  the  Nation. 

These  economists,  I  would  point  out,  were  for  the  most  psirt 
strong  advocates  of  deficit  reduction.  However,  they  felt  that  the 
present  process  has  resulted  in  significant  recent  efforts  to  return 
to  an  era  of  low  or  nonexistent  Federal  deficits,  and  those  econo- 
mists gave  high  marks  to  Congress  and  both  the  Bush  and  Clinton 
administrations  for  having  enacted  nearly  $V2  trillion  deficit  reduc- 
tion packages  of  1990  and  1993. 

All  recognize  the  benefits  of  reduced  deficits,  but  also  stress  the 
value  of  other  goals,  other  goals  not  addressed  by  this  constitu- 
tional amendment,  such  as  health  care  reform. 

In  addition,  yesterday  afternoon  the  committee  took  testimony 
from  budget  process  and  institutional  observers  Stanley  Collender, 
Louis  Fisher,  Norman  Omstein,  and  Alan  Schick.  Perhaps  the  tes- 
timony of  this  distinguished  panel  can  best  be  summed  up  in  the 
following  statement  by  Mr.  Ornstein: 

"The  reality  is  that  passage  of  a  balanced  budget  amendment 
would  not  result  in  a  balanced  budget.  The  effect  of  the  amend- 
ment, in  my  judgment" — this  is  Mr.  Omstein  talking.  "The  effect 
of  the  amendment,  in  my  judgment,  would  be  ironically  counter- 
productive. More  energy  would  be  spent  finding  ways  to  get  around 
the  amendment  than  we  now  spend  to  build  fiscal  discipline  into 
the  budget." 

We  also  heard  from  former  Senator  Thomas  Eagleton,  who  is 
well-versed  on  the  complexities  of  the  legislative  process. 

As  we  all  know,  today  we  took  testimony  from  Senator  Paul 
Simon,  as  well  as  a  panel  of  distinguished  proponents  of  the 
amendment,  and  our  final  witness,  who  has  just  completed  his  tes- 
timony, is  Mr.  Robert  Ball. 
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In  a  speech  in  the  Senate  in  January  1850,  Henry  Clay  said  the 
Constitution  of  the  United  States  was  made  not  merely  for  the  gen- 
erations that  then  existed,  but  for  posterity — unlimited,  endless, 
perpetual  posterity, 

I  fear  that  if  this  amendment  is  adopted  we  in  the  Senate  who 
vote  for  its  adoption  would  do  great  violence  to  our  great  charter 
and  leave  a  very  different  Constitution  for  our  posterity. 

The  genius  of  the  careful  checks  and  balances  has  been  com- 
mented upon  so  many  times  that  perhaps  some  have  come  to  take 
that  brilliance  for  granted,  but  I  believe  that  we  tamper  with  those 
weights  and  counterweights  within  that  Constitution  at  our  terrible 
peril. 

Leaving  a  debt  to  our  grandchildren  is  a  very  irresponsible  thing 
for  public  officials  to  do,  except  as  in  instances  which  Madison  re- 
ferred to  and  which  Jefferson,  by  his  action,  did,  and  instances  in 
which  they  were  thinking  of  investing  in  the  people,  in  the  country, 
investments  that  would  redound  to  the  benefit,  to  the  security,  and 
to  the  well-being  of  their  children  and  grandchildren.  So  with  a 
President  in  power  who  is  willing  to  lead,  the  Congress  will,  I  be- 
lieve, pull  back  from  an  unwise  legacy. 

But  the  arrogance  of  leaving  a  financial  burden  with  our  grand- 
children pales,  pales  in  comparison  with  leaving  those  beloved 
grandchildren  a  tattered  and  ripped  Constitution  that  could  threat- 
en the  most  basic  liberties  of  our  children  and  their  children  and 
ensure  a  lesser  Nation. 

The  distinguished  constitutional  scholars  we  heard  from  this 
week  shared  and  heightened  my  fears  for  the  ultimate  damage  that 
this  amendment  could  do.  It  is  my  hope  that  this  nearly  week-long 
airing  of  problems  with  this  amendment  will  receive  some  notice 
and  cause  thoughtful  people  to  turn  away  from  this  extreme  and 
unwise  course. 

Believing,  as  Lord  Macaulay  has  said,  that  men  are  never  so 
likely  to  settle  a  question  rightly  as  when  they  discuss  it  freely,  I 
will  place  my  faith  in  the  debate  to  come  and  in  the  educational 
and  moral  power  of  these  days  of  testimony. 

Meanwhile,  I  will  nightly  pray — and  I  do  not  say  that  word  light- 
ly— for  my  country  and  for  its  Constitution.  This  is  not  to  say  that 
I  would  not  vote  to  amend  the  Constitution.  The  framers  envi- 
sioned that  possibility,  and  made  arrangements  for  it  in  article  V, 
but  I  pray  nightly  that  our  constitutional  system  of  checks  and  bal- 
ances and  separation  of  powers  will  remain  intact,  as  our  framers 
provided. 

ADDITIONAL  PREPARED  STATEMENTS 

The  committee  has  received  statements  from  Senators,  and  their 
statements  will  be  inserted  in  the  record  at  this  point. 
[The  statements  follow:] 

Statement  of  Senator  Conrad  Burns 

Mr.  Chairman,  I  thank  you  for  this  opportunity  to  submit  testimony  regarding  the 
Senate  Joint  Resolution  41,  the  Balanced  Budget  Amendment. 

Ever  since  I  arrived  here  in  Washington,  I  have  been  very  concerned  about  gov- 
ernment spending.  Balancing  the  commitments  that  have  been  made  and  the  needs 
that  are  present  in  our  country  with  the  revenues  we  have  with  is  a  difficult  chal- 
lenge. 
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As  the  national  debt  increases,  so  do  the  demands  for  action  to  reduce  it.  I  was 
not  a  Member  of  Congress  when  the  Gramm-Rudman-HoUinps  Act  was  passed,  but 
it  was  the  first  of  many  efforts  to  control  government  spending.  While  well-inten- 
tioned this  law  has  fallen  short  of  eliminating  the  deficit. 

In  fact,  I  introduced  a  bill  in  1990  called  'the  Four  percent  Solution.  If  this  bill 
would  have  passed  that  year,  we  would  have  a  balanced  budget  for  this  coming  fis- 
cal year.  I  don't  think  a  lot  of  people  realize  that.  I  thought  the  bill — which  would 
have  limited  the  overall  growth  of  federal  spending  to  four  percent — was  a  real  com- 
monsense  approach  to  reducing  the  deficit.  It  would  have  given  Congress  the  flexi- 
bility to  increase  funding  at  realistic  levels  for  many  programs  while  reducing  others 
that  had  outlived  their  purpose  as  long  as  the  overall  four  percent  limit  on  growth 
was  maintained.  But  this  bill  did  not  pass,  and  now  the  problem  is  even  more  seri- 
ous. 

I  realize  that  my  good  friend  from  West  Virginia — whose  opinion  I  respect  deep- 
ly— is  opposed  to  a  balanced  budget  amendment.  However,  my  constituents  have 
sent  me  a  message.  They  are  frustrated  that  the  government  cannot  live  within  its 
means.  They  don  t  want  their  children  to  pay  for  the  spending  that  is  taking  place 
today.  I  think  Congress  needs  to  do  more  to  regain  the  trust  of  the  American  public 
by  taking  concrete  action,  and  Montanans  are  telling  me  that  the  balanced  budget 
amendment  is  the  way  to  go. 

This  proposed  Balanced  Budget  Amendment  is  not  perfect.  I  would  like  the 
amendment  to  contain  a  clause  that  would  prevent  Congress  from  raising  taxes  un- 
less a  "supermajority"  votes  in  favor  of  doing  so. 

I'd  also  like  to  add  that  I  respect  my  colleague  from  West  Virginia's  views  on  the 
importance  of  Congressional  control  over  the  budget  process.  Upsetting  the  checks 
and  balances  is  not,  in  my  opinion,  what  the  Balanced  Budget  Amendment  is  about. 
Keeping  the  powers  in  balance  is  one  reason  why  I  strongly  support  the  efforts  of 
my  colleague  from  Missouri,  Senator  Danforth,  to  amend  S.J. Res.  41  to  prevent 
judges  from  imposing  tax  increases.  Decisions  like  taxation  belong  in  the  Congress 
because  we  are  elected  to  represent  the  taxpayers.  Accountability  in  matters  like 
taxation  is  absolutely  vital. 

I  also  do  not  want  the  Amendment  to  be  an  excuse  for  the  federal  government 
to  pass  along  more  unfunded  mandates  on  state  and  local  governments.  As  a  former 
countv  commissioner,  I  have  experienced  first-hand  the  difficulties  folks  on  the  local 
level  nave  in  dealing  with  these  mandates. 

I  will  be  supporting  amendments  by  my  colleagues  that  would  strengthen  S.J. Res. 
41  when  it  appears  on  the  Senate  floor. 

I  think  we  would  all  be  pleased  if  Congress  balanced  the  budget  on  its  own.  The 
figures  I  have  seen,  though,  show  the  debt  and  deficit  growing  by  leaps  and  bounds 
as  we  approach  the  21st  century.  That  is  why  I  believe  we  must  act  now  to  set  our 
priorities,  before  it  is  too  late. 

This  Amendment  gives  Congress  time  to  adjust  to  the  spending  limits,  so  we 
would  not  have  to  drastically  slash  spending  overnight.  This  brings  me  back  to  my 
Four  Percent  Solution  bill.  While  capping  overall  spending  at  four  percent  would  no 
longer  bring  us  to  a  balanced  budget  for  a  number  of  reasons,  we  could  use  a  modi- 
fied form  of  this  kind  of  thinking.  My  colleague  and  friend  from  Idaho,  Senator 
Craig,  has  introduced  a  bill  that  contains  a  two  percent  cap  on  spending.  In  these 
days  of  lower  inflation,  holding  increases  to  this  limit  might  help  us  reach  the  goal 
of  a  balanced  budget. 

Again,  I  thank  the  Chairman  for  this  opportunity. 


Statement  of  Senator  Larry  E.  Craig 

Mr.  Chairman,  I  appreciate  the  opportunity  to  offer  this  statement  before  the 
Committee  on  Appropriations.  You  and  I  differ  on  the  legislation  before  us,  the  Bal- 
anced Budget  Amendment  to  the  Constitution.  However,  we  have  in  common  our 
reverence  for  that  Constitution,  an  appreciation  of  the  gravity  of  undertaking  to 
amend  that  document,  the  deepest  concern  for  our  nation's  processes  of  representa- 
tive democracy,  and  a  respect  for  the  earnestly-held  opinions  of  those  with  whom 
we  differ. 

Next  week.  Senate  Joint  Resolution  41  is  scheduled  to  come  to  the  Senate  floor. 
The  Committee  on  the  Judiciary  voted  last  Summer  to  report  this  measure  favor- 
ably, by  a  15-3  margin,  the  highest  level  of  support  ever  recorded  for  the  amend- 
ment in  that  panel. 

It's  exciting  to  realize  that,  now  in  the  Senate,  soon  in  the  House  of  Representa- 
tives, and  soon  thereafter  in  the  coffee  shops  and  town  halls  and  in  50  state  cap- 
itals, we  have  the  opportunity  to  engage  the  American  people  in  perhaps  the  most 
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probing  discussion  of  the  appropriate  size,  scope,  and  responsibilities  of  the  Federal 
Government  since  the  original  Bill  of  Rights  was  ratified  more  than  200  years  ago. 

This  simply  worded  amendment,  S.  J.  Res.  41,  actually  touches  on  many  complex 
issues,  as  you  and  Senator  Simon  have  so  amply  demonstrated  again  this  week  be- 
fore this  committee  and  the  Judiciary  Constitution  Subcommittee,  respectively. 

To  the  extent  that  so  many  arguments  can  be  summarized  in  a  single  sentence, 
the  case  for  the  Balanced  Budget  Amendment  can  be  summed  up  as  follows: 

The  ability  of  the  Federal  Government  to  borrow  money  from  future  generations 
involves  decisions  of  such  magnitude  that  they  should  not  be  left  to  the  judgments 
of  transient  majorities. 

A  recent  issue  of  the  Washington  Times  carried  an  article  that  the  Senior  Senator 
from  Illinois,  Mr.  Simon,  and  I  wrote  previously  for  Senior  Class,  a  publication  of 
the  Seniors  Coalition. 

I  ask  that  the  article  be  included  in  the  record  at  the  conclusion  of  my  statement. 

Next  to  our  article  there  appeared  a  political  cartoon  in  which  John  Adams  stands 
before  several  of  the  original  Framers  of  the  Constitution.  He  has  a  parchment  in 
hand,  on  which  we  can  see  the  words,  "Balanced  Budget."  Amid  much  laughter,  one 
of  the  Framers  says,  "Mr.  Adams,  that  amendment  is  pure  folly!  What  Continental 
Congress  in  its  right  mind  would  spend  more  than  it  has?" 

This  cartoonist  knew  what  he  was  sajdng.  In  his  inaugural  address  in  1797,  Presi- 
dent John  Adams  said: 

"The  consequences  arising  from  the  continual  accumulation  of  public  debts  in 
other  countries  ought  to  admonish  us  to  be  careful  to  prevent  their  growth  in  our 
own." 

Similarly,  President  James  Madison — usually  referred  to  as  the  father  of  our  Con- 
stitution— pledged  that  his  Administration  would  "*  *  *  liberate  the  public  re- 
sources by  an  honorable  discharge  of  public  debts." 

These  were  not  abstract  expressions  of  fiscal  policy.  And  they  were  not  based  sole- 
ly on  the  well-established  ndes  of  economics  that  indebtedness  could  become  bur- 
densome, and  even  disastrous,  for  a  nation's  economy. 

Our  nation's  Founders  saw  a  balanced  budget  and  prompt  repayment  of  debt  as 
a  moral  imperative.  Failure  to  meet  these  goals  was  not  simply  considered  economic 
folly,  but  a  violation  of  a  basic  right  of  the  people — the  right  to  be  free  from  the 
harms  caused  by  the  massive  indebtedness  of  a  profligate  government. 

Thomas  Jefferson  explicitly  elevated  balanced  budgets  to  this  level  of  morality 
and  fundamental  rights  when  he  said: 

"The  question  whether  one  generation  has  the  right  to  bind  another  by  the  deficit 
it  imposes  is  a  question  of  such  consequence  as  to  place  it  among  the  fundamental 
principles  of  government.  We  should  consider  ourselves  unauthorized  to  saddle  pos- 
terity with  our  debts,  and  morally  bound  to  pay  them  ourselves." 

One  might  ask,  then,  how  fundamental,  how  integral,  is  this  right  to  remain  free 
of  the  shackles  of  government  debt?  To  what  similar  right  or  rights  can  it  be  com- 
pared? 

Woodrow  Wilson,  who  was  not  only  the  28th  President  but  also  an  eminent  schol- 
ar of  history,  offered  this  equation: 

"Money  being  spent  without  new  taxation  and  appropriation  without  accompany- 
ing taxation  is  as  bad  as  taxation  without  representation." 

Mr.  Chairman,  no  one  would  deny  that  taxation  without  representation  is  a  viola- 
tion of  one  of  the  most  inherent  rights  of  the  citizenry.  And  no  lesser  intellect  than 
that  of  Woodrow  Wilson  compared  the  violation  of  that  right  to  the  harm  caused 
by  unbalanced  budgets. 

Debts  that  are  incurred  have  to  be  paid  for.  Either  they  are  repaid  or  interest 
payments  are  made  for  as  long  as  the  debtor  is  using  the  money. 

When  a  debt  load  becomes  too  large  relative  to  income,  then  for  a  nation  the  same 
as  for  a  family  or  a  business,  two  outcomes  are  possible: 

If  the  debtor  is  fortunate,  it  discovers  the  plight  in  time  to  cut  back  its  standard 
of  living  and  start  paying  off  the  debt. 

If  the  debtor  is  less  fortunate,  its  standard  of  living  is  throttled  by  the  necessity 
to  make  large  interest  payments,  while  income  doesn't  grow  enough  to  allow  the 
debtor  to  start  repaying  the  principal. 

National  governments  have  a  third  option  that  families  don't:  They  can  put  the 
Treasury's  printing  presses  in  high  gear,  devalue  the  currency,  and  monetize  the 
debt.  Of  course,  that  results  in  inflation,  the  worth  of  peoples'  incomes  and  assets 
are  depressed,  and  the  outcome  is  the  same:  A  lower  standard  of  living.  An  extreme 
example  of  this  outcome  occurred  in  the  1920s,  when  Germany,  heavily  indebted 
and  turning  to  printing  press  money,  succumbed  to  ruinous  hyper-inflation. 
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Either  way,  it  is  unconscionable  for  the  government  in  one  generation  to  run  up 
a  huge  debt  to  pay  for  current  consumption  and  then  send  the  bills  to  the  next  gen- 
eration. 

"Saddling  posterity  with  our  debts,"  to  use  Jefferson's  words,  is  an  obvious  exam- 
ple of  taxation  without  representation;  the  children  and  grandchildren  who  will  pay 
the  price — through  higher  taxes  for  interest  payments  or  a  debased  living  stand- 
ard—have no  representation  in  the  government  making  the  decisions  to  borrow  and 
spend  their  money. 

As  serious  as  the  burden  on  the  next  generation  is,  it  is  not  the  only  harm.  The 
cost  of  debt  begins  immediately,  with  the  first  interest  pa3Tnent.  Every  dollar  bor- 
rowed for  extra  consumption  today  ultimately  costs  severed  dollars  in  higher  taxes 
or  several  dollars  not  available  for  other  government  programs. 

Deficit  spending  is  really  an  insidious  form  of  tax  increase.  Borrowing,  like  taxing, 
removes  resources  from  productive  private  use  and  diverts  them  to  government  con- 
sumption. Borrowing  also  creates  an  ongoing,  permanent  diversion  of  productive  re- 
sources to  service  that  debt,  for  as  long  as  it  exists. 

Andrew  Jackson's  Treasury  Secretary,  Samuel  Inghams,  understood  this  dynamic. 
Concerning  the  effects  of  balancing  the  budget  and  paying  off  the  national  debt,  he 
observed: 

"Interest  is  now  paid  to  capitalists  out  of  the  profits  of  labor;  not  only  will  this 
labor  be  released  from  the  burden,  but  the  capital,  thus  thrown  out  of  an  unproduc- 
tive use,  will  seek  a  productive  employment;  giving  thereby  a  new  impetus  to  enter- 
prise in  agriculture,  the  arts,  commerce,  and  navigation." 

Another  fact  well-understood  since  the  earliest  days  of  our  republic,  as  implied  in 
Secretary  Inghams'  comment,  is  that  unbalanced  budgets  cause  regressive  transfers 
of  wealth. 

This  was  one  of  the  reasons  why  Jefferson  was  so  opposed  to  government  debt. 
He  objected  to  his  opponents  in  the  government,  the  Federalists,  collecting  taxes 
from  farmers,  laborers,  and  small  merchants,  for  the  purpose  of  paying  interest  to 
the  bankers  and  wealthy  lenders — Federalist  constituencies — on  the  Federal  debt 
securities  they  held. 

Obviously,  the  nation's  Founders  understood  that  unbalanced  budgets  infringed 
the  fundamental  rights  and  threatened  the  economic  well-being  of  the  American 
people. 

From  Jefferson  to  Wilson  to  millions  of  Americans  today,  those  of  us  who  believe 
that  freedom  from  the  debts  of  a  profligate  government  is  a  fundamental  right  are 
in  good  company. 

The  nature  and  importance  of  this  right  make  it  the  very  kind  of  right  tradition- 
ally and  appropriately  protected  in  the  Constitution. 

Woodrow  Wilson's  comparison  between  spending  without  taxation  and  taxation 
without  representation  was  far  more  than  a  mere  comparison.  Deficit  spending  is 
a  form  of  taxation  without  representation.  Deficit  spending  confers  a  benefit  to  one 
group  in  our  society — those  who  benefit  from  the  largesse  of  government — at  the  ex- 

fiense  of  an  innocent  and  unrepresented  group  who  are  sent  the  bill — those  who 
ater  inherit  and  must  bear  the  burdens  of  the  debts  incurred. 

It  always  has  been  an  obvious  role  of  our  Constitution  to  protect  the  basic  rights 
of  those  Americans  who  may  not  be  represented  at  the  moment,  perhaps  because 
they  are  in  the  minority  or  because  they  belong  to  a  generation  that  can  not  yet 
fully  participate  in  the  political  process. 

Let  us  remember,  as  the  Chairman  himself  has  pointed  out,  that  we  fought  a  rev- 
olution over  taxation  without  representation.  And  when  you  talk  to  young  people 
todav,  who  realize  that  the  Federal  Government  already  has  a  $17,000  debt  bill  to 
hand  them  before  they  are  even  old  enough  to  vote,  you  realize  that  another  revolu- 
tion is  in  the  making  unless  the  generation  now  running  the  government  gets  its 
fiscal  house  in  order  now. 

The  issue  of  taxation  without  representation  was  addressed  originally  in  the  Con- 
stitution by  allowing  bills  to  raise  revenue  to  originate  exclusively  in  the  House  of 
Representatives.  Remember  that,  originally,  the  significance  of  the  popular  vote  was 
unforeseen  in  Presidential  elections  and  LJ.S.  Senators  were  chosen  by  state  legisla- 
tures. The  House  was  the  only  part  of  any  of  the  three  branches  that  was  popularly 
chosen  and  directly  representative  of  the  people.  The  Framers  assumed  that  limiting 
tax  bills  to  originating  in  the  House  would  adequately  protect  the  right  of  those  who 
are  taxed  to  be  fully  represented. 

The  Framers,  of  course,  could  not  foresee  that  they  had  accounted  for  only  one- 
half  of  the  equation. 

They  also  assumed  as  a  given  that,  by  specifically  enumerating  the  relatively  few 
powers  of  the  Federal  Government,  and  because  of  their  understanding  of  the  defini- 
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tions  of  those  powers,  they  were  creating  a  Federal  Government  that  always  would 
be  small  as  national  governments  go,  with  its  scope  strictly  limited. 

And  in  fact,  as  late  as  1929,  the  Federal  Government  accounted  for  only  about 
3  percent  of  the  gross  national  product. 

Therefore,  the  Framers  never  envisioned  a  Federal  Government  that  could  grow 
to  a  size  and  scope  where  its  budgetary  activities  could  profoundly  affect  the  econ- 
omy. 

Similarly,  the  Framers  assumed  a  government  with  its  finances  tethered  by  ad- 
herence to  a  gold  standard.  This  firm  assumption  was  indirectly  acknowledged  in 
Article  I,  Section  10,  which  still  says,  in  part,  "No  State  shall  make  any  Thing  but 
gold  and  silver  Coin  a  Tender  in  Payment  of  Debts  *  *  *  ."  Thus,  the  government's 
ability  to  borrow  would  be  further  constrained  by  the  limited  ability  of  the  money 
supply  to  expand  to  accommodate  it. 

Finally,  historical  authorities  agree  that  the  norm  of  balanced  budgets  at  virtually 
all  times  except  during  war  was  always  a  part  of  the  "unwritten  constitution." 

For  example.  University  of  Virginia  Professor  WUliam  Breit  was  quoted  in  1985, 
in  the  Judiciary  Committee's  Senate  Report  99-162,  as  follows: 

The  balanced-budget  rule  which  served  as  part  of  the  Constitution  was,  of  course, 
not  in  the  form  of  a  written  statement  *  *  *.  But  it  nevertheless  had  constitutional 
status.  For  expenditures  in  excess  of  receipts  were  considered  to  be  in  violation  of 
moral  principles.  The  imperative  of  the  balanced  budget  was  an  extra-legal  rule  or 
custom  that  grew  up  around  the  formal  document.  It  existed  outside  the  precise  let- 
ter of  the  Constitution  on  all  fours  with  the  system  of  political  parties,  the  presi- 
dential cabinet,  the  actual  operation  of  the  electoral  college  system,  and  the  doctrine 
of  judicial  review." 

The  original  Constitution  was  bitterly  controversial.  It  was  ratified  by  a  handfiil 
of  votes  in  several  states,  and  then  only  after  firm  promises  were  made  to  add  a 
Bill  of  Rights  in  the  First  Congress. 

In  other  words,  many  of  the  Framers  didn't  think  it  was  really  that  necessary  to 
include  explicit  provisions  protecting  rights  like  freedom  of  speech  and  religion,  the 
right  to  keep  and  bear  arms,  and  freedom  from  unreasonable  searches  and  seizures. 
Even  more  so,  they  could  hardly  imagine  the  need  for  a  balanced  budget  provision, 
because  even  a  government  that  would  quarter  soldiers  in  private  homes  and  im- 
pose taxation  without  representation,  as  the  British  despot  had  done,  would  not  be 
so  reckless  in  its  operations  as  to  incur  massive  debts. 

Uniquely  among  the  nation's  Founders,  however,  Thomas  Jefferson  did  foresee 
what  abuses  of  the  public  purse  were  possible.  That's  why,  in  a  1798  letter  to  John 
Taylor,  he  wrote: 

I  wish  it  were  possible  to  obtain  a  single  amendment  to  our  constitution.  I  would 
be  willing  to  depend  on  that  alone  for  the  reduction  of  the  administration  of  our  gov- 
ernment to  the  genuine  principles  of  its  constitution;  I  mean  an  additional  article, 
taking  from  the  Federal  government  the  power  of  borrowing. 

And  again,  in  1798,  he  wrote: 

If  there  is  one  omission  I  fear  in  the  document  called  the  Constitution,  it  is  that 
we  did  not  restrict  the  power  of  government  to  borrow  money. 

Jefferson  and  John  Adams  were  perhaps  the  most  adamant  among  the  Founders 
to  insist  that  refi*aining  from  excessive  indebtedness  was  a  moral  imperative  for  the 
government.  Unfortunately,  when  the  original  Constitution  was  being  drafted,  Jef- 
ferson was  representing  our  young  nation  in  France  and  Adams  was  in  England. 
Had  they  not  been  abroad,  we  probably  would  not  have  to  debate  a  Balanced  Budget 
Amendment  today. 

When  we  look  at  the  other  provisions  in  the  Constitution,  and  the  kinds  of  rights 
protected  and  processes  prescribed,  we  see  that  the  Balanced  Budget  Amendment 
would  be  consistent  alongside  those  provisions. 

We  note  that  the  Constitution  generally  protects  the  rights  of  individuals  by  re- 
straining the  powers  of  government.  The  government  is  restrained  fix)m  infringing 
on  fi"ee  speech,  press,  and  the  exercise  of  religion;  it  is  restrained  frova  taking  life, 
liberty,  or  property  without  due  process  of  law  and  from  taking  private  property 
without  making  just  compensation;  it  is  constrained  fi-om  abridging  the  right  to  vote 
on  the  basis  or  race  or  sex;  it  may  not  impose  excessive  bail,  fines,  or  cruel  and  un- 
usual punishment;  it  may  not  infringe  tne  right  of  the  people  to  keep  and  bear 
arms. 

Like  these  other  provisions,  the  Balanced  Budget  Amendment  would  limit  the 
power  of  government.  It  would  prohibit  the  government  from  allowing  its  outiays 
to  exceed  its  receipts,  except  in  certain  circumstances.  It  would  limit  the  govern- 
ment's ability  to  finance  current  consumption  by  incurring  debt  in  a  spendthrift 
fashion  and  then  shifting  the  tax,  budget,  and  economic  burdens  of  that  debt  onto 
our  children. 
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Like  so  many  other  provisions  of  our  Constitution,  the  central  function  of  this 
amendment  simply  would  be  to  prevent  the  government  from  committing  an  excess 
that  perpetrates  a  fundamental  harm  against  the  people.  Both  the  undenjdng  prob- 
lem and  our  proposed  solution  do  not  just  touch  upon  the  budgetary  processes  of 
government,  but  go  to  the  very  question  of  how  effectively  our  representative  democ- 
racy will  be  able  to  work. 

In  that  respect,  the  current  generation,  as  well  as  future  generations,  would  be 
protected  immediately  upon  the  amendment's  taking  effect. 

The  amendment  would  restore  a  Federal  Government  that  is  responsive  to  the 
will  of  the  public  in  fiscal  matters.  Large  majorities  of  the  American  people  believe 
the  government  should  live  within  its  means.  Yet  I  don't  have  to  recount  to  my  col- 
leagues how  often  the  government  is  criticized  for  running  huge  deficits  and  how 
many  publications,  radio  and  television  shows,  and  taxpayers'  organization  news- 
letters spotlight  "horror  stories"  of  wastefiil  spending  and  ridicule  the  government. 

Our  system  of  government  has  changed  fundamentally  over  the  last  two-to-three 
generations:  While  almost  all  Americans  want  a  balanced  budget,  there's  no  way  to 
put  this  general,  pubUc  interest  on  a  level  playing  field  with  the  specific  demands 
of  mobilized,  organized  interest  groups. 

The  unlimitea  ability  to  borrow  leads  naturally  to  unlimited  demands  to  spend. 
Every  American  belongs  to  at  least  one  group  that  benefits  from  Federal  spending. 
And  everyone  would  like  to  see  his  or  her  taxes  held  down.  If  you  don't  have  to  say 
"no,"  then  many  elected  oflBcials  see  only  political  peril  in  doing  so. 

Today,  Federal  budget  deficits  are  the  single  biggest  threat  to  our  nation's  eco- 
nomic security.  The  government  has  spent  more  than  it  has  teken  in  for  56  of  the 
last  64  years.  The  budget  was  last  balanced  in  1969.  The  result  is  a  Federal  debt 
totalling  $4.4  trillion,  or  more  than  $17,000  for  every  man,  woman,  and  child  in 
America,  and  growing. 

Annual  gross  interest  on  the  debt  now  runs  about  $300  billion,  making  it  the  sec- 
ond largest  item  of  Federal  spending,  next  to  Social  Security.  "This  amount  equals 
an  incredible  57  percent  of  all  personal  income  taxes. 

Americans  are  paying  now,  with  a  sluggish  economy,  for  the  government's  past 
addiction  to  debt.  Unless  things  change,  the  next  generation  will  pay  even  more 
dearly. 

Last  year,  Congress'  nonpartisan  General  Accounting  OflBce  said  that,  under  cur- 
rent trends,  our  children's  standard  of  living  in  the  year  2020  would  stagnate  at  to- 
day's levels — putting  an  end  to  the  American  dream  of  each  generation  leaving  the 
next  a  legacy  of  opportunity.  In  contrast,  balancing  the  budget  by  2001  would 
produce  a  36  percent  improvement  in  the  nation's  standard  of  Uving  by  2020. 

While  GAO  and  the  Congressional  Budget  Office  both  would  say  that  the  deficit 
and  economic  outlook  has  improved  since  GAO's  1992  report,  CBO's  January  base- 
line still  projects  annual  deficits  growing  fix)m  $166  billion  to  $365  billion,  and  2.2 
percent  of  gross  domestic  product  to  3.3  percent,  over  the  years  1996  to  2004. 

These  projections  resemble  the  "muddling  through"  scenario  in  GAO's  1992  report. 
"Muddling  through"  assumes  that  Congress  manages  to  hold  deficits  down  to  3  per- 
cent of  GDP  over  the  long-term.  Under  that  scenario,  by  the  year  2020,  per  capita 
GDP  would  be  7  percent  Tower  and  the  Federal  debt  three  times  larger  than  if  the 
budget  were  balanced  fi-om  the  year  2001  on.  Moreover,  the  annual  deficit  reduction 
required  to  maintain  the  deficit  at  3  percent  of  GDP  would  be  rise  to  more  than 
$500  billion  a  year  by  fiscal  year  2020. 

An  additional  danger  exists  because  of  the  possibility — however  remote  we  may 
wish  to  believe  it  to  be — that  I  already  have  mentioned,  that  the  government  at 
some  point  will  be  tempted  to  massively  inflate  the  currency  and  monetize  the  debt. 

There  is  no  way  to  provide  for  a  fair  fight  between  the  generalized,  public  interest 
in  fiscal  discipline  and  the  demands  of  narrow  interests  for  generous  treatment, 
until  we  put  a  rule  in  place  that  the  government  can't  break  or  amend  with  impu- 
nity, that  guarantees  we  get  no  more  government  than  we  are  willing  to  pay  for 
and  calls  on  us  to  pay  for  all  the  government  we  demand. 

That's  where  the  Balanced  Budget  Amendment  comes  in. 

The  amendment  would  prohibit  Federal  outlays  fi-om  exceeding  receipts  unless 
three-fifths  of  both  Houses  of  Congress  specifically  vote  to  run  a  deficit.  Similarly, 
the  limit  on  the  national  debt  could  be  increased  only  with  a  60  percent  vote.  A 
"constitutional",  or  absolute,  majority,  on  a  roll  call  vote,  would  be  required  to  raise 
taxes,  compared  with  a  simple  majority  of  those  present  and  voting — or  even  just 
a  voice  vote — currently.  The  President  would  be  required  to  balance  the  rec- 
ommended budget  he  or  she  submits  to  Congress. 

By  making  it  more  difficult  to  deficit  spend  and  requiring  specific,  recorded  votes, 
the  amendment  would  make  Congress  more  accountable  to  the  public.  The  difficulty 
in  obtaining  "super-majorities"  to  increase  borrowing  or  raise  taxes  would  apply  the 
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necessary  pressure  the  for  President  and  Congressional  leaders  to  find  ways  to  live 
within  the  confines  of  the  amendment,  instead. 

It  is  understandable  if  many  of  our  colleagues  have  turned  to  a  Constitutional 
mandate  out  of  fiiristration  with  the  business-as-usual  process  of,  to  paraphrase  tiie 
proponents  of  the  New  Deal,  spend  and  spend,  borrow  and  borrow,  elect  and  elect. 

Tnis  fiTistration  has  converted  many  former  skeptics  into  committed  supporters 
of  the  Balanced  Budget  Amendment.  In  fact,  one  of  those  is  tJie  chairman  of  the 
subcommittee  of  jurisdiction  and  lead  sponsor  of  S.J.  Res.  41,  the  Senator  fi-om  Illi- 
nois, Mr.  Simon. 

But  while  we  tend  to  focus  on  this  frustration  and  describe  it  in  budget  process 
terms,  it  is  important  to  keep  the  bigger  picture,  the  real  picture,  in  focus.  Whether 
because  of  experience  or  precaution,  one  of  the  basic  functions  of  the  Constitution 
is  to  protect  fundamental  rights  or  ensure  the  effective  functioning  of  essential, 
democratic  processes,  when  we  do  not  feel  safe  leaving  their  protection  to  simple 
statutes. 

That  is  why  the  Senate  will  take  up  S.J.  Res.  41  next  week,  why  the  measure 
has  the  support  of  a  large  majority  of  the  people  and  of  its  elected  representatives, 
and  why  we  should  propose  to  the  states  that  their  legislatures  consider  ratifying 
it  as  the  28th  Amendment  to  the  Constitution. 

I  request  that  I  be  allowed  to  submit  with  this  statement  additional  materials  ad- 
dressing additional  questions  and  issues  raised  by  the  debate  over  this  amendment, 
and  presenting  additional  analysis  of  the  amendment. 


[From  the  Washington  Times,  Oct.  25,  1993] 

Economic  Security  in  the  Balance 

(By  Senators  Larry  Craig  and  Paul  Simon) 

"Once  the  budget  is  balanced  and  the  debts  paid  off,  our  population  will  be  re- 
lieved from  a  considerable  portion  of  its  present  burdens  and  will  find  out  new  mo- 
tives to  patriotic  affection,  (and)  additioned  means  for  the  display  of  individual  en- 
terprise. 

That  statement,  as  relevant  as  today's  news,  was  made  more  than  150  years  ago 
by  President  Andrew  Jackson.  This  perspective  on  the  federal  government  and  the 
economic  well-being  of  the  people,  once  at  the  very  foundation  of  our  political  sys- 
tem, urgently  needs  to  be  reasserted. 

It  should  be,  early  in  November  when  Congress  takes  up  our  Balanced  Budget 
Amendment  to  the  Constitution,  S.J.  Res.  41. 

Federal  budget  deficits  are  not  an  abstract  problem;  they  are  now  the  single  big- 
gest threat  to  our  nation's  economic  security.  When  the  economy  is  unstable,  seniors 
on  fixed  incomes  suffisr  the  most. 

The  government  has  spent  more  than  it  has  token  in  for  55  of  the  last  63  years; 
the  budget  was  last  balanced  in  1969.  The  result  is  a  federal  debt  totaling  $4.3  tril- 
lion, or  about  $17,000  for  every  man,  woman  and  child  in  America,  and  growing. 

Like  every  family  and  business,  when  the  government  borrows,  it  must  make  in- 
terest payments.  Annual  gross  interest  on  the  debt  now  runs  about  $300  billion, 
making  it  the  second-largest  item  of  federal  spending,  next  to  Social  Security.  This 
amount  equals  an  incredible  57  percent  of  all  personal  income  taxes. 

Every  dollar  borrowed  incurs  interest  costs  that  result  in  significantly  fewer  dol- 
lars for  high-priority  programs  and  in  higher  taxes.  With  a  growing  population  de- 
pending on  Social  Security,  the  best  way  to  ensure  its  continued  soundness  is  to  sta- 
bilize the  economy  and  reverse  the  growth  in  interest  costs — which  compete  with  So- 
cial Security  for  d,ollars — by  balancing  the  budget. 

The  fiscal  costs  and  economic  drag  of  the  federal  debt  imperil  both  seniors  today 
and  their  children.  Last  year.  Congress'  nonpartisan  General  Accounting  Office  said 
that,  if  nothing  changes,  our  children's  standard  of  living  in  the  year  2020  will  stag- 
nate at  today's  levels — putting  an  end  to  the  American  dream  of  each  generation 
leaving  the  next  a  legacy  of  opportunity.  In  contrast,  balancing  the  budget  by  2001 
would  produce  a  36  percent  improvement  in  the  nation's  stondard  of  living  by  2020. 

Who  collects  interest  pajmients  on  the  federal  debt?  About  15  percent  goes  over- 
seas. Almost  all  of  the  rest  goes  to  large  banks,  corporations,  state  and  local  govern- 
ments, and  wealthy  investors.  Thomas  Jefferson  objected  to  any  federal  indebted- 
ness, fearing  that  taxes  on  farmers,  laborers,  merchants  and  their  families  would 
escalate  forever  to  pay  the  interest  on  a  growing  debt. 

Why  has  it  been  so  hard  to  balance  the  budget?  The  unlimited  ability  to  borrow 
leads  naturally  to  unlimited  demands  to  spend.  Every  American  belongs  to  at  least 
one  group  that  benefits  from  federal  spending.  And  everyone  would  Uke  to  see  his 
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or  her  taxes  held  down.  If  you  don't  have  to  say  "no,"  then  many  elected  officials 
see  only  political  peril  in  doing  so. 

Our  system  of  government  has  changed  fundamentally:  While  almost  all  Ameri- 
cans want  a  balanced  budget,  there's  no  way  to  put  this  general,  public  interest  on 
a  level  playing  field  with  the  specific  demands  of  mobilized,  organized  interest 
groups. 

That  is,  there's  no  way  to  make  it  a  fair  fight  until  we  add  to  the  Constitution 
a  rule  the  government  can't  break,  that  guarantees  we  get  no  more  government  that 
we  are  willing  to  pay  for  and  calls  on  us  to  pav  for  all  the  government  we  demand. 

Fifty  years  before  Jackson,  Jefferson  said,  'We  should  consider  ourselves  unau- 
thorized to  saddle  posterity  with  our  debts,  and  morally  bound  to  pay  them  our- 
selves. ...  I  wish  it  were  possible  to  obtain  a  single  amendment  to  our  Constitu- 
tion ...  an  additional  article,  taking  from  the  government  the  power  of  borrowing." 

It's  time  to  live  up  to  Mr.  JefTerson's  vision. 


Congressional  Leaders  United  for  a  Balanced  Budget 

QUESTIONS  and  ANSWERS  ABOUT  THE  BALANCED  BUDGET  CONSTITUTIONAL 

AMENDMENT 

Question.  Shouldn't  economic  policy  be  kept  out  of  the  Constitution? 

Answer.  Economics  is  politics  and  vice-versa.  Governance  inescapably  involves  ad- 
dressing questions  of  economics.  Moreover,  our  Constitution  is  replete  with  economic 
policy.  For  example,  it  refers  to  private  property  rights;  prescribes  Congressional 
(and  Executive)  roles  in  Federal  fiscal  activities  such  as  raising  revenue,  spending, 
and  borrowing;  provides  for  uniform  duties,  imposts,  and  excises;  discusses  uie  regu- 
lation of  interstate  commerce;  discusses  the  coinage  and  value  of  money;  and  deals 
with  counterfeiting,  patents,  and  other  economic  issues.  The  test  is  not  whether  or 
not  an  amendment  is  economic  policy,  but  whether  it  encompasses  broad  and  fun- 
damental principles,  its  relevance  is  not  transitory,  and  its  importance  is  far-reach- 
ing in  scope  and  over  time.  The  need  for  a  balanced  budget  amendment  [BBA]  and 
the  proposal  of  S.J.  Res.  4iyH.J.  Res.  103  in  response  meet  this  test. 

Question.  Of  what  use  is  a  BBA  in  today's  atmosphere  of  impending  fiscal  crisis, 
if  it  won't  be  in  force  for  several  years? 

Answer.  (1)  A  BBA  is  a  long-term  proposition.  It  should  be  adopted  because  it  is 
a  valid  response  to  a  long-term  and  structurally  inherent  problem.  (2)  It's  long-term 
nature  not  withstanding,  even  a  BBA  that  is  not  in  effect  for  several  years  will 
prompt  deficit-reduction  actions  in  anticipation  of  its  being  in  place.  Therefore,  sub- 
mission of  the  amendment  to  the  states  would  stimulate  an  immediate  response  in 
Federal  fiscal  behavior. 

Question.  Why  do  so  many  economic  analyses  project  devastating  results  under 
a  BBA? 

Answer.  Those  that  do  generally  assume  either  (1)  that  a  balanced  budget  would 
be  imposed  quickly  or  even  immediately,  with  little  or  no  transition,  or  (2)  that  the 
requirement  for  balance  will  be  adhered  to  without  exception  and  that  Congress 
(and  the  President  in  his  or  her  recommendations)  will  not  exercise  its  prerogatives 
under  a  flexible  amendment  to  enact  covmter-cyclical  measures.  This  amendment 
will  not  go  into  effect  until,  at  the  earliest,  2  years  after  ratification.  Once  passed 
through  both  Houses,  we  would  hope  that  Congress  would  recognize  the  impending 
deadline  and  act  to  meet  that  date  by  which  the  budget  must  be  balanced.  By  allow- 
ing a  multi-year  phase  in,  we  believe  any  such  "drastic"  economic  effects  would  be 
diminished,  if  not  erased.  This  amendment  has  the  flexibility  to  address  economic 
emergencies  through  the  three-fifths  release  vote  on  balancing  the  budget.  This  al- 
lows Congress  and  the  President  to  act  in  response  to  circumstances  such  as  a  reces- 
sion or  some  other  emergency,  while  insuring  that  such  a  decision  is  made  in  a  fis- 
cally responsible  manner. 

Question.  Wouldn't  adopting  a  BBA  result  in  cutbacks  in  services  for  the  poor  and 
needy,  for  senior  citizens,  for  health  and  housing  programs,  and  even  possibly  for 
defense  programs? 

Answer.  The  BBA  itself  would  do  none  of  these  things.  It  would  force  the  Execu- 
tive and  Legislative  Branches  to  priorities  within  a  balance  of  receipts  and  outlays 
and  force  into  the  light  of  day  wnat  actual  decisions  and  trade-offs  are  necessary. 
If  this  does  not  result  in  cutbacks  of  government  programs,  it  will  ensure  that  we 
pay  for  all  the  government  we  want. 

Question.  Since  "the  BBA  itself  would  do  none  of  these  things,"  isn't  it  just  a  "po- 
litical free  lunch,"  raising  false  hopes  while  diverting  attention  fi-om  the  real  and 
difficult  budget  decisions  that  need  to  be  made? 
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Answer.  Far  from  that,  S.J.  Res.  41/H.J.  Res.  103  would  force  Congress,  the  Presi- 
dent, and  the  public  to  own  up  to  the  hard  choices  that  need  to  be  made.  It  is  gen- 
eral because  most  provisions  in  the  Constitution,  encompassing  broad  principles  as 
they  do,  should  be  broadly  worded.  But  its  result  will  be  to  make  unavoidable  the 
aslung  of  those  questions  some  in  elective  office  have  avoided:  How  much  govern- 
ment do  we  want?  How  willing  are  we  to  pay  for  it?  Which  programs  should  be  pri- 
orities? 

Question.  Won't  a  constitutional  requirement  of  a  "balanced  budget"  simply  invite 
moving  some  items  off-budget? 

Answer.  S.J.  Res.  41/H.J.  Res.  103  does  not  require  that  a  single  document,  a 
"budget,"  be  written  in  balance.  Instead,  it  deals  with  actual  spending  and  taxing 
bills,  and  how  actual  outlays  conform  to  estimated  receipts.  Taking  any  item  "off- 
budget"  would  have  absolutely  no  effect  on  the  operation  of  S.J.  Res.  41/H.J.  Res. 
103. 

Question.  Wouldn't  the  temptation  remain  great  to  commit  some  other  evasion, 
such  as  manipulating  the  definitions  of  terms  used  in  the  BBA? 

Answer.  Terms  such  as  "outlays",  "receipts,"  "debt  held  by  the  public",  and  "rais- 
ing revenue"  either  already  appear  in  the  Constitution  or  are  commonly  understood. 
In  the  99th  Congress,  Senate  Reports  99-162  and  99-163  and  Senate  floor  debate 
on  S.J.  Res.  225,  and  in  the  101st  Congress,  the  House  floor  debate,  went  to  some 
lengths  to  establish  a  legislative  history  for  and  preventing  misinterpretation  of 
these  and  other  terms  as  used  in  a  BBA.  This  year  the  House  Budget  Committee 
compiled  a  formidable  amount  of  testimony  on  all  sides.  It  also  remains  the  appro- 
priate role  of  the  Members  engaged  in  floor  debate  this  year  to  build  similarly  clear 
definitions. 

Question.  Won't  the  BBA  be  unenforceable  in  other  ways,  causing  erosion  of  re- 
spect for  other  Constitutional  provisions  as  well? 

Answer.  To  a  certain  extent,  the  provisions  of  S.J.  Res.  41/H.J.  Res.  103  are  self- 
enforcing  or  interactively  enforcing.  Effective  enforcement  and  orderly  implementa- 
tion certainly  are  expected  in  the  form  of  enabling  legislation;  Members  such  as  the 
former  Chairman  of  the  Budget  Committee  have  served  notice  most  effectively  in 
that  regard.  Beyond  that,  enforcement  either  is  implied  by  the  ramifications  of  stale- 
mate or  inaction  or,  to  a  very  limited  degree,  could  be  obtained  in  the  courts. 

The  Constitution  requires  Congress  and  the  President  to  take  the  necessary  steps 
to  carry  out  Constitutional  mandates.  Congress  is  empowered  to  make  all  laws  that 
are  "necesstuy  and  proper  to  execute  the  mandate  of  the  constitution."  The  Presi- 
dent and  Members  of  Congress  take  only  one  oath,  promising  to  "preserve,  protect 
and  defend  the  constitution."  It  is  assumed  that  Congress  and  the  President  will 
monitor  each  other  and  to  the  limits  of  their  authority  enforce  the  provisions  of  the 
amendment  against  the  other. 

The  public  will  also  have  a  significant  role.  A  breach  of  the  amendments'  provi- 
sions would  be  readily  apparent,  and  if  a  breach  occurs  a  political  firestorm  veiy 
likely  would  erupt  fi-om  the  public.  Public  accountability  is  provided  for  in  the  provi- 
sion that  requires  any  vote  to  run  a  deficit  to  specify  which  outlays  are  "excess." 

Finally,  as  a  last  resort,  the  judicial  branch  may  act  to  insure  that  the  Congress 
and  President  do  not  subvert  the  amendment.  A  member  of  Congress  or  an  appro- 

{)riate  Administration  official  probably  would  have  standing  to  file  suit  challenging 
egislation  that  subverted  the  amendment. 

Question.  Wouldn't  S.J.  Res.  4iyH.J.  Res.  103  dangerously  and  inappropriately 
transfer  power  to  the  courts  in  a  whole  new  area  by  opening  up  to  court  challenge 
on  Constitutional  grounds  virtually  every  budgetary  decision  made  by  Congress  (and 
the  President)? 

Answer.  The  courts  could  make  only  a  limited  range  of  decisions  on  a  limited 
number  of  issues.  They  could  invalidate  an  individual  appropriation  or  tax  Act.  They 
could  rule  as  to  whether  a  given  Act  of  Congress  or  action  by  the  Executive  violated 
the  requirements  of  this  amendment.  Indeed,  a  limited  role  is  appropriate:  In  the 
words  of  Marbury  v.  Madison,  the  judiciary  has  a  fundamental  obligation  to  "say 
what  the  law  is." 

But  it  would  be  inappropriate  for  the  courts,  and  it  would  be  inappropriate  to  call 
upon  the  courts,  to  rewrite  budget  priorities  and  fiscal  law.  Senate  Reports  99-162 
and  99-163  and  the  accompanying  Senate  debate  once  again  provide  much  guid- 
ance, this  time  as  to  how  the  "political  question"  doctrine  of  Baker  vs.  Carr,  369 
U.S.  186  (1962),  the  requirement  to  a  justiciable  case  or  controversy  (see  e.g.,  Aetna 
Life  Insurance  Co.  vs.  Haworth,  300  U.S.  227  (1937),  and  questions  of  standing 
would  prevent  the  floodgates  of  litigation  from  opening  upon  the  process  in  place 
under  a  suitable  BBA.  For  example,  Riegle  v.  Federal  Open  Market  Committee,  656 
F.2d  873  (DC  Cir.  1981),  "counseUled]  the  courts  to  refi-ain  from  hearing  cases  which 
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represent  the  most  obvious  intrusion  by  the  judiciary  into  the  legislative  arena: 
challenges  concerning  congressional  action  or  inaction  regarding  legislation." 

The  traditional  jucucial  doctrine  of  "standing"  requires  that  a  plaintiff  has  a  direct 
and  specific,  personal  stake  or  injury.  A  "generalized"  or  "undifferentiated"  public 
grievance,  sucn  as  would  suggest '  taxpayer"  standing  vis-a-vis  macroeconomic  policy 
decisions,  is  not  recognized. 

Most  questions  that  will  arise  as  to  compliance  or  enforcement  will  either  be  re- 
solved through  enabling  legislation  or  will  arise  during  policy-making  events  that 
trigger  the  self-enforcing  mechanisms  in  the  BBA  (i.e.,  three-fifths  vote  to  pass  an 
increase  the  debt  that  results  from  a  deficit  in  a  given  year)  or  currently  in  place 
(i.e.,  threat  of  government  shutdown  if  a  legislative  deadlock  persists). 

Finally,  absolutely  no  role  for  the  courts  is  foreseen  beyond  that  of  making  a  de- 
termination as  to  whether  an  Act  of  Congress  or  an  Executive  action  is  unconstitu- 
tional and  a  court  order  not  to  execute  such  Act  or  action.  A  purely  restraining  role 
is  anticipated  for  the  courts  and  could  be  guaranteed  by  Congress  in  appropriate 
legislation  specifying  standing,  jurisdiction,  and  remedies. 

Question.  If  the  judiciary  is  involved,  couldn't  a  case  drag  on  for  years  past  the 
fiscal  year  in  question,  making  every  case  moot? 

Answer.  The  courts  have  shown  an  ability  and  willingness  to  expedite  their  proc- 
esses in  an  emergency.  Recent  examples  are  the  reapportionment  cases  involving 
Massachusetts  and  Montana  that  went  all  the  way  to  the  Supreme  Court  and  were 
resolved  in  a  matter  of  months.  Congress  could  further  ensure  expeditious  handling, 
for  example,  giving  the  Supreme  exclusive  and  original  jurisdiction  over  cases  aris- 
ing under  the  BBA. 

Question.  What  if  Congress,  ignoring  the  provisions  in  S.J.  Res.  41/H.J.  Res.  103, 
nevertheless  passes  appropriations  in  excess  of  revenues? 

Answer.  The  general  charge  that  actual  outlays  not  exceed  receipts  creates  a  gen- 
eral obligation  for  Congress  and  the  Executive  to  construct  a  statutory  fi*amework 
to  enforce  and  implement  the  BBA,  in  advance  of  its  effective  date.  Indeed,  such  leg- 
islation would  be  essential  in  managing  the  budget  down  its  "glide  path"  to  an  even- 
tual balance.  The  ultimate  form  of  sucn  legislation  could  include  a  revised  Gramm- 
Rudman-Hollings  t3T)e  sequester,  an  enhanced  Pay-as-you-go  mechanism,  or  some 
other  process  reforms. 

The  language  of  Section  1  also  creates  an  ongoing  obligation  to  monitor  outlays 
and  receipts  and  make  sure  that  outlays  do  not  breech  receipts.  This  does  not  envi- 
sion any  sort  of  discretionary  "impoundment"  power  on  the  part  of  the  President  or 
courts.  However,  the  Executive  branch  woula  be  under  an  obligation  to  estimate 
whether  outlays  will  occur  faster  or  at  higher  levels  than  expected  and  to  notify 
Congress  promptly.  If  an  offsetting  rescission  is  not  enacted  or  other  appropriate 
legislative  action  not  taken,  then  the  President  would  be  bound,  at  the  point  at 
which  the  government  "runs  out  of  money,"  to  stop  issuing  checks  (unless,  of  course 
such  exigencies  already  have  been  accounted  for  in  enforcement  and  implementation 
legislation  in  advance). 

The  deterrent  of  a  budgetary  "train  wreck"  always  exists  to  motivate  responsible 
budgeting:  either  the  possibility  of  a  government  shutdown  or  of  the  need  to  round 
up  three-fifths  of  both  Houses  to  pass  a  debt  increase  bill  without  any  "blackmail 
amendments."  (For  example,  Gramm-Rudman-HoUings  was  a  "blackmail  amend- 
ment" attached  to  a  debt  ceiling  bill  in  1985,  when  51  Senators  refused  to  pass  a 
"clean"  bill.) 

Question.  What  is  to  prevent  Congress  and  the  President  from  drastically  over- 
estimating revenues  and  then  declaring,  "oops,"  when  outlays  and  receipts  are  un- 
balanced at  the  end  of  the  fiscal  year? 

Answer.  If  such  a  scenario  occurred,  Congress  would  have  to  pass  a  debt  ceiling 
increase  by  a  three-fifths  vote.  The  debt  provision  provides  a  powerful  incentive  for 
truth-in-budgeting.  Any  such  mis-estimates  will  catch  up  rapidly  with  its  authors 
within  a  year.  A  transparent  mis-estimate  would  be  subject  to  the  very  public  proc- 
ess of  budget-making.  Congress  and  the  President  would  avoid  a  widely  publicized 
"mistake"  because  of  its  political  impact. 

Question.  Why  is  S.J.  Res.  41/H.J.  Res.  103  as  introduced,  different  fi-om  previous 
BBA  versions,  in  that  it  requires  a  three-fifths  vote  to  raise  the  limit  on  Federal 
"debt  held  by  the  public",  rather  than  the  "public"  or  "gross"  debt? 

Answer.  When  the  Social  Security  and  other  trust  funds  run  surpluses,  those  sur- 
pluses are  invested  in  U.S.  Treasury  securities,  meaning  they  are  borrowed  by  the 
U.S.  Treasury  and  the  "public  debt"  (approximately  the  same  as  the  "gross  Federal 
debt")  is  increased  by  that  amount.  Such  borrowing  is  an  intra-govemmental^  trans- 
fer between  accounts,  and  does  NOT  increase  the  "debt  held  by  the  public."  Since 
the  intent  of  the  debt  limit  vote  in  the  BBA  is  to  enforce  the  amendment  and  deter 
deficits,  the  "debt  held  by  the  public"  is  the  closest  currently-used  and  commonly- 
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understood  measure  of  indebtedness  that  approximates  the  amount  that  indebted- 
ness has  been  increased  because  of  total  deficit  spending.  In  other  words,  H.J.  Res. 
290  was  not  meant  to  "punish"  Congress  by  requiring  a  difiBcult  three-fifths  vote 
just  because  trust  fiinds  are  running  a  surplus. 

Question.  What  if  a  law  enacted  in  the  good  faith  belief  which  is  revenue-neutral 
turns  out  to  increase  revenues? 

Answer.  As  with  other  laws  that  may  be  challenged  on  Constitutional  grounds, 
if  it  were  shown  that  Congress  and  the  President  acted  in  good  faith  and  had  a  rea- 
sonable basis  for  projecting  revenue-neutrality,  the  law  would  not  be  struck  down. 
What  if  a  bill  provides  for  both  increases  and  decreases  in  revenues?  S.J.  Res.  41/ 
H.J.  Res.  103  refers  to  a  "bill  to  raise  revenue."  The  clear  intent  is  to  look  to  the 
overall  revenue  effect  of  a  bill. 

Question.  What  effect  would  S.J.  Res.  4iyH.J.  Res.  103  have  if  in  the  process  of 
building  a  "consensus  deficit-reduction  bill,"  revenue  increases  were  combined  with 
spending  reductions? 

Answer.  S.J.  Res.  41/H.J.  Res.  103  differs  fi"om  some  previous  BBAs  in  that  it  does 
not  require  a  "vote  directed  solely  to  that  subject"  in  the  case  of  increasing  revenues. 
Certainly,  most  of  the  sponsors  of  S.J.  Res.  41/H.J.  Res.  103  would  not  object  to  such 
language.  However,  as  currently  written,  S.J.  Res.  41/H.J.  Res.  103  simply  would 
require  the  authors  and  managers  of  such  a  combination  bill  to  make  a  strategic 
decision  as  to  whether  they  preferred  to  offer  separate  revenue  and  spending-cut 
bills  or  to  subject  the  spending-cut  provisions  tied  to  the  revenue-raising  provisions 
in  a  single  bill,  with  a  need  to  pass  by  a  majority  of  the  whole  membership. 

Question.  Couldn't  the  various  super-majority  requirements  in  S.J.  Res.  4iyH.J. 
Res.  103  thwart  the  wills  of  majorities  in  both  Houses  and  the  President? 

Answer.  Yes.  Such  is  also  the  case  with  Senate  filibusters,  Gramm-Rudman-Hol- 
lings  points  of  order,  and  other  procedures  today.  As  is  the  case  with  all  super-ma- 
jority requirements  in  the  Constitution  (or  in  law),  the  purpose  is  to  protect  the  im- 
mediate rights  of  a  significant  minority,  and  arguably  the  long-term  rights  of  the 
people,  against  a  "t5Tanny  of  the  majority,"  a  phrase  frequently  invoked  by  the  na- 
tion's Founders.  In  the  case  of  S.J.  Res.  41/H.J.  Res.  103,  a  sufficient  structural  bias 
exists  for  deficit  spending  and  against  accountability  in  tax  decisions  that  com- 
pensating super-majority  protections  are  warranted.  Moreover,  it  is  noteworthy  that 
the  super-majority  levels  involved  are  reasonable  and  modest. 

Question.  Shouldn't  the  Federal  Government  have  the  flexibility  to  enact  counter- 
cyclical economic  measures? 

Answer.  Yes,  and  this  flexibility  is  preserved  in  S.J.  Res.  41/H.J.  Res.  103  by  al- 
lowing Congress  to  spend  in  excess  of  revenues  if  three-fifths  of  the  members  agree 
that  deficit  spending  is  warranted.  What  the  amendment  would  do  is  mitigate 
against  the  structural  bias  to  spend  and  borrow  (and  raise  taxes  somewhat  in  pref- 
erence to  restraining  spending)  in  good  times  as  well  as  bad.  In  restoring  this  level 
playing  field,  S.J.  Res.  41/H.J.  Res.  103  strikes  a  reasonable  balance  between  requir- 
ing fiscal  responsibility  and  allowing  flexibility. 

Question.  Should  the  Constitution  dictate  such  details  as  the  budgetary  period 
(fiscal  year)? 

Answer.  Some  such  reasonable  parameters  are  necessary  to  provide  for  an  en- 
forceable amendment.  Again,  the  authors  are  receptive  to  perfecting  changes,  al- 
though it  is  important  that  whatever  parameter  is  used  is  not  susceptible  to  subter- 
fuge (e.g.,  merely  including  a  term  like  "fiscal  period"  to  be  defined  in  statute).  Sen- 
ate Reports  99-162  and  99-163  suggested  using  "fiscal  year,"  but  allowed  that  a 
reasonable  statutory  re-definition  could  include  a  biennial  "year." 

Question.  Doesn't  S.J.  Res.  41/H.J.  Res.  103  imply  that  the  President  would  have 
enhanced  powers  to  block  spending  based  on  a  pretext  of  unconstitutionality? 

Answer.  A  frequent  criticism  of  previous  BBA  proposals  has  been  that  the  Presi- 
dent is  not  brought  into  the  budget  process  sufficiently  to  share  the  responsibility 
of  governing  and  the  blame  of  impasse,  although  the  President  can  criticize  the  Con- 
gress that  "holds  the  purse  strings."  S.J.  Res.  41/H.J.  Res.  103  recognizes  the  accept- 
ed role  the  President  has  played  under  statute  since  the  1920's,  by  requiring  the 
President  to  submit  a  balanced  budget.  The  President  must  also  share  fiscal  and 
political  responsibility  with  Congress  for  S.J.  Res.  41/H.J.  Res.  103's  joint  receipts 
estimate.  But  beyond  the  role  in  that  new  joint  estimate,  S.J.  Res.  41/H.J.  Res.  103 
does  not  broaden  in  any  way  the  powers  of  the  President.  On  the  other  hand,  it  does 
make  the  President  more  accountable  for  how  the  budget  process  proceeds. 
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Section-by-Section  Analysis  of  the  Bipartisan,  Bicameral  Consensus 
Balanced  Budget  Amendment  to  the  Constitution  S.J.  Res.  4iyH.J.  Res.  103 

Section  1.  Total  outlays  for  any  fiscal  year  shall  not  exceed  total  receipts  for  that 
fiscal  year,  unless  three-fifths  of  the  whole  number  of  each  House  of  Congress  shall 
provide  by  law  for  a  specific  excess  of  outlays  over  receipts  by  a  rollcall  vote. 

This  section  sets  forth  the  general  rule  of  this  Article,  and  the  central  principle 
to  be  observed  and  enforced,  that  the  Ciovernment  of  the  United  States  shall  not 
live  beyond  the  means  provided  for  it  by  the  true  sovereign,  the  people. 

Therefore,  this  section  establishes,  as  a  norm  of  Federal  fiscal  policy  and  process, 
that  the  government's  spending  should  not  exceed  its  income.  While  popularly — in- 
deed, universally — referred  to  as  requiring  a  "balanced  budget",  its  mandate  is  both 
simpler  and  more  comprehensive,  requiring  a  balance  (or  surplus)  of  cash  inflows 
relative  to  cash  outflows. 

Any  departure  from  the  general  rule  in  this  section  and  its  guiding  principles 
should  be  an  extraordinary  event,  based  on  a  compelling  need.  As  is  commonly  the 
case  with  constitutionally  established  parameters  for  the  legislative  process,  no  at- 
tempt is  made  to  enumerate  all  the  circumstances  that  might  justify  deficit  spend- 
ing; if  a  three-fifths  supermajority  of  each  House  of  Congress  believes  an  emergency, 
crisis,  or  urgency  exists  (and  if  the  President  concurs),  it  does.  This  formulation 
makes  the  option  of  deficit  spending  both  difficult  to  exercise  yet  available  when  a 
fairly  strong  national  consensus  exists. 

Detailed  analysis: 

"Total  outlays"  and  "total  receipts"  are  defined  below  in  Section  7. 

"*  *  *  fiscal  year  *  *  *"  is  intended  as  a  term  defined  in  statute  and  having  no 
other,  specific,  constitutional  standing.  It  is  a  commonly  understood  term  in  both 
private  and  public  usage.  While  the  definition  of  a  fiscal  year  could  be  changed  from 
time  to  time,  the  concept  is  sufficiently  well  understood  that  a  blatant  attempt  to 
contravene  the  intent  of  the  amendment  would  not  be  acceptable. 

For  example,  creation  of  a  "transition  fiscal  year"  of  18  months  to  facilitate  re- 
forms in  the  budget  process  clearly  would  be  consistent  with  the  amendment.  On 
the  other  hand,  legislation  purporting  to  implement  the  amendment  that  promised 
to  balance  the  budget  for  the  fiscal  year  1998-2008"  (and,  presumably,  with  little 
or  nothing  in  the  way  of  procedural  discipline  in  the  early  portion  of  that  "year"), 
clearly  would  be  unconstitutional.  Certainly,  a  simple  "rule  of  reason"  would  be  ap- 
plied to  any  statutory  definition  of  a  "fiscal  year". 

"*  *  *  shall  not  *  *  *"  is  a  term  readily  obvious  in  its  intent,  spirit,  and  applica- 
tion. It  is  mandatory  language  simply  meaning  you  may  not.  Sajdng  that  "Total 
outlays  *  *  *  shall  not  exceed  total  receipts"  states  both  the  goal  to  be  pursued  and 
the  yardstick  by  which  successful  compliance  with  this  amendment  is  measured.  It 
prohibits  fiscal  behavior  intended  or  reasonably  likely  to  produce  a  deficit  within  a 
fiscal  year. 

"*  *  *  three-fifths  of  the  whole  number  of  each  House  of  Congress  *  *  *"  indi- 
cates the  minimum  proportion  (60  percent)  of  the  total  membership  of  each  House 
needed  to  approve  expenditures  producing  a  deficit.  Currently,  this  would  mean  60 
of  the  100  Senators  and  261  of  the  435  Representatives. 

The  term  "whole  niunber"  is  derived  from,  and  intended  to  be  consistent  with,  the 
use  of  the  phrase  in  the  12th  Amendment  to  the  Constitution,  "two-thirds  of  the 
whole  number  of  Senators"  (which  is  set  as  the  quorum  necessary  for  the  purpose 
of  electing  the  Vice  President  in  case  no  candidate  receives  an  Electoral  College  ma- 
jority). 

"*  *  *  shall  provide  by  law  *  *  *"  both  states  a  simple  consistency  with  other 
provisions  of  the  Constitution  and  clarifies  a  difference  between  the  deficit  spending 
provided  for  under  this  amendment  and  a  deficit  planned  for  in  a  Congressional 
Budget  Resolution. 

Article  I,  Section  7,  Clause  3  of  the  Constitution  states:  "Evenr  Order,  Resolution, 
or  Vote  to  which  the  Concurrence  of  the  Senate  and  House  of  Representatives  may 
be  necessary  (except  on  a  question  of  Adjournment)  shall  be  presented  to  the  Presi- 
dent of  the  United  States"  for  signature  or  a  veto.  Clearly,  a  vote  by  both  Houses 
that  results  in  deficit  spending  would  be  such  a  vote. 

However,  an  additional  reason  for  adding  this  clarifying  language  is  that  such  a 
vote  might  easily  be  confused  with  the  deficit  that  may  be  estimated  in  a  budget 
resolution,  which  currently  is  not  presented  to  the  President.  While  budget  resolu- 
tions are  Concurrent  Resolutions  generally  passed  by  both  Houses,  concurrence  is 
not  necessary,  since  budget  resolutions  actually  fall  under  the  "Rules  of  its  Proceed- 
ings" that  "(e)ach  House  may  determine"  under  Article  I,  Section  5,  Clause  2.  This 
is  because  budget  resolutions  merely  set  target  amounts  for  subsequent  budget  deci- 
sions made  within  each  House.  (The  ultimate  decisions  requiring  concurrence,  ap- 
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propriations,  other  direct  spending  bills,  or  revenue  bUls,  are  presented  to  the  Presi- 
dent.) In  fact,  the  House  often  has  proceeded  to  act  pursuant  to  a  House-passed 
budget  resolution  in  prior  to  and  in  lieu  of  House-Senate  agreement  on  a  single  res- 
olution. 

Obviously,  the  three-fifths  vote  on  permitting  a  deficit  under  this  amendment  is 
not  a  determination  of  an  internal  rule  in  either  House,  but  has  direct  and  imme- 
diate consequences  external  to  the  rules  of  either  House.  Therefore,  the  words  "by 
law"  state  what  normally  would  be  obvious,  but  which  might  be  confusing  here,  due 
to  current  budget  resolution  procedures. 

"*  *  *  a  specific  excess  of  outlays  over  receipts  *  *  *"  means  that  the  maximum 
amount  of  deficit  spending  to  be  allowed  must  be  clearly  identified.  Thus,  enforce- 
ment of  the  amendment  through  the  political  process  will  be  facilitated  by  improv- 
ing elected  officials'  accountability  to  the  public.  The  specific  excess  which  is  pro- 
vided for  by  law  would  not  apply  to  outlays  in  more  than  one  fiscal  year  and  may, 
in  fact,  apply  to  an  excess  that  occurs  over  a  shorter  period,  such  as  the  remainder 
of  a  fiscal  year  when  the  law  is  enacted  mid-year. 

Ensuring  such  accountability  is  a  cornerstone  of  the  Balanced  Budget  Amend- 
ment, and  restores  the  public's  general — and  diffuse — interest  in  fiscal  responsibility 
to  an  equal  competitive  footing  with  the  special  interests  who  demand  programmatic 
spending  and  tax  preferences.  Today,  Federal  officials  can  reap  the  rewards  of  satis- 
fying the  incremental  demands  of  special  interests  without  ever  having  an  individ- 
ual decision  identified  as  a  decision  that  results  in  a  deficit.  This  informational  im- 
balance is  corrected  by  the  mandate  in  Section  1  that  deficit  spending  can  not  occur 
without  a  specific  identification  of  the  amount. 

Changes  from  H.J.  Res.  290,  as  introduced  in  the  102nd  Congress 

As  originally  introduced  in  the  102nd  Congress,  Section  1  of  H.J.  Res.  290  read: 

"Prior  to  each  fiscal  year,  the  Congress  and  the  President  shall  agree  on  an  esti- 
mate of  total  receipts  for  that  fiscal  year  by  enactment  of  a  law  devoted  solely  to 
that  subject.  Total  outlays  for  that  year  shall  not  exceed  the  level  of  estimated  re- 
ceipts set  forth  in  such  law,  unless  three-fiflhs  of  the  whole  number  of  each  House 
of  Congress  shall  provide,  by  a  rollcall  vote,  for  a  specific  excess  of  outlays  over  esti- 
mated receipts." 

The  new  Section  1  in  the  substitute  takes  cognizance  of  numerous  comments  of- 
fered, regarding  the  original  language,  in  1987  and  1990  hearings  in  the  House 
Committee  on  the  Judiciary,  1992  hearings  in  the  House  Committee  on  the  Budget, 
during  House  floor  debate  in  1990,  and  otherwise.  The  authors  have  attempted  to 
be  responsive  to  all  thoughtful  comments  and  criticisms  and  to  streamline  and  sim- 
plify the  language. 

"Prior  to  each  fiscal  year"  was  deleted  both  as  hortatory  (possibly  even  surplus) 
language,  and  in  response  to  the  inevitable  question,  "What  if  it  isn't  done  by  the 
beginning  of  the  fiscal  year?"  Such  simple  timing  questions  are  best  left  up  to  imple- 
mentation and  enforcement  legislation. 

"Congress  and  the  President  shall  agree"  was  removed  because  "agree"  truly  was 
hortatory  language.  Although  it  stated  a  laudable  goal,  this  phrase  caused  some  con- 
fusion and  raised  a  question  of  the  legal  consequences  of  a  lack  of  an  actual  agree- 
ment. The  words,  "by  enactment  of  a  law",  in  the  original  language  referring  to  es- 
tablishing a  receipts  estimate,  have  clear  meaning  within  the  Constitution  currently 
and  would  control,  rather  than  the  hortatory  "agree"  language.  It  was  intended  that 
Congress  stOl  could  override  a  presidential  veto  of  a  receipts  estimate.  In  deleting 
all  of  the  first  sentence  of  the  original  Section  1,  all  such  possible  confusion  is  also 
removed. 

"*  *  *  an  estimate  of  total  receipts  *  *  *  by  enactment  of  a  law  devoted  solely 
to  that  subject  *  *  *"  is  deleted  from  Section  1  to  remove  the  mandating  of  a  spe- 
cific procedural  step  that,  however  beneficial,  is  not  necessary  in  the  Constitution. 

The  authors  in  no  way  intend  for  the  amendment  introduced  this  year  to  require 
a  less  flexible  process  in  the  establishment  of  a  receipts  estimate  and  the  use  of  that 
single  estimate  as  a  benchmark  against  which  to  measure  total  outlays  throughout 
the  fiscal  year.  On  the  contrary,  the  H.J.  Res.  103  and  S.J.  Res.  41  provide  the  same 
flexibility  as  would  have  been  permitted  under  H.J.  Res.  290  as  introduced,  and  con- 
sistent with  the  language  and  purpose  of  Section  1  of  the  amendment.  The  permis- 
sible use  of  estimated  receipts  has  been  moved  to  a  new  Section  6  which  requires 
implementation  and  enforcement  legislation. 

Changes  from  S.J.  Res.  18,  as  reported 

Section  1  of  the  substitute  is  substantively  the  same  as  Section  1  of  S.J.  Res.  18 
as  reported  by  the  Committee  on  the  Judiciary. 
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Section  2.  The  limit  on  the  debt  of  the  United  States  held  by  the  public  shall  not 
be  increased  unless  three-fifths  of  the  whole  number  of  each  House  shall  provide 
by  law  for  such  an  increase  by  a  rollcall  vote. 

No  section  of  this  Article  should  be  read  in  isolation,  especially  Section  1.  Section 
2  provides  the  essential  mechanism  which  not  only  enforces  an  honest  budgeting 
process  in  pursuit  of  the  general  rule  and  principle  stated  in  Section  1,  but  also  will 
operate  to  make  the  amendment  self-enforcing.  Section  2  is  the  backstop  to  prevent 
the  use  of  gimmicks  or  other  devices  to  circumvent  the  requirements  of  the  amend- 
ment. 

This  Section  is  inspired  by  the  often-quoted  desire  expressed  by  Thomas  Jefferson, 
in  his  November  26,  1798  letter  to  John  Taylor: 

"I  wish  it  were  possible  to  obtain  a  single  amendment  to  our  constitution.  I  would 
be  willing  to  depend  on  that  alone  for  the  reduction  of  the  administration  of  our  gov- 
ernment to  the  genuine  principles  of  its  constitution;  I  mean  an  additional  article, 
taking  from  the  government  the  power  of  borrowing." 

The  authors  here  have  drawn  from  recent  experiences  of  the  government  and 
modern  economic  theory  to  reach  a  compromise  with  then-Vice  President  and  later 
President  Jefferson:  Section  2  takes  from  the  government  the  power  of  borrowing, 
unless  three-fifths  of  the  total  membership  of  both  Houses  votes  to  approve  a  spe- 
cific increase  in  the  amount  that  may  be  borrowed. 

Section  2  provides  strong  enforcement,  indeed,  for  the  provisions  of  Section  1. 
When  the  government  runs  a  deficit,  that  necessitates  additional  borrowing  to  meet 
its  obligations.  Failure  to  authorize  that  level  of  borrowing  could,  in  a  worst-case 
scenario,  result  in  a  default  by  the  government  of  the  United  States.  Treasury  secu- 
rities might  not  be  redeemed.  Government  services  could  be  threatened  with  a  shut- 
down, subject  to  the  availability  of  receipts. 

Today,  such  a  consequence  is  occasionally  threatened  when  an  impasse  within 
Congress  or  between  Congress  and  the  President  jeopardizes  passage  of  essentially 
ministerial  legislation  raising  the  statutory  limit  on  the  public  debt  by  a  simple  ma- 
jority. Under  this  amendment,  the  threat  of  default  would  loom  when  the  govern- 
ment runs  a  deficit,  thus  providing  a  powerful  incentive  for  balancing  the  budget. 

The  simple  threat  of  default  does  not  fully  explain  the  way  Section  2  will  operate 
to  enforce  the  fiscal  norm  of  balancing  outlays  and  receipts.  Because  a  debt-increase 
bill  represents  an  admission  of  failure  of  enormous  magnitude,  passage  is  always 
a  difficult  matter.  Any  effort  to  circumvent  the  requirement  of  the  amendment  will 
be  clearly  exposed  when  the  debt  limit  must  be  raised  to  cover  any  deficit  spending. 

Under  current  law.  Members  of  Congress  not  infrequently  have  rounded  up  50 
percent  plus  one  of  the  Members  of  one  House  to  threaten  to  push  the  government 
to  the  brink  of  insolvency  unless  a  pet  amendment  is  added  to  this  must-pass  legis- 
lation, despite  consistent  efforts  by  the  Administration  and  the  Congressional  lead- 
ership of  both  parties  in  both  Houses  to  pass  a  "clean"  debt  bill.  This  "debt  bill 
blackmail",  in  fact,  was  the  tactic  used  to  enact  the  original  Gramm-Rudman-Hol- 
lings  law  of  1985. 

By  lowering  the  "blackmail  threshold"  associated  with  passage  of  the  regular  debt 
limit  bill  from  50  percent  plus  one  in  either  body  to  40  percent  plus  one,  Section 
2  increases  the  motivation  of  the  Administration  and  the  Leadership,  including  the 
Chairs  of  the  relevant  committees,  to  do  whatever  is  necessary,  legislatively  and  co- 
operatively, even  to  the  point  of  balancing  the  budget,  to  avoid  facing  such  a  difl5cult 
debt  vote. 

It  is  in  no  way  the  intent  of  the  authors  and  supporters  of  this  amendment  that 
a  default  or  shutdown  should  happen.  However,  the  threat  of  such  consequences  is 
analogous  to  the  deterrence  effect  of  fines  or  legal  damages  in  other  situations. 

Because  borrowing,  and  increases  in  any  limits  on  cumulative  borrowing,  must  be 
enacted  in  law.  Section  2  makes  the  amendment  effectively  self-enforcing.  Such  leg- 
islation usually  involves  large  enough  numbers  of  dollars  to  be  borrowed  that  exten- 
sions of  authority  to  borrow  generally  are  used  up  in  a  year  or  so.  The  current  statu- 
tory limit  on  the  public  debt,  enacted  as  a  part  of  the  Budget  Enforcement  Act  late 
in  1990  and  allowing  borrowing  into  1993,  is  very  much  an  exception  in  this  regard; 
this  lengthy  term  of  borrowing,  not  quite  3  years,  was  made  possible  only  by  the 
status  of  the  Act  as  an  extraordinary,  5-year  plan.  Virtually  no  elected  official  can 
stand  the  political  heat  of  supporting  a  huge,  multi-year  increase  in  the  govern- 
ment's level  of  indebtedness.  This  simple  political  d5niamic  will  ensure  that  the  self- 
enforcement  provided  by  Section  2  occurs  frequently  enough  to  be  effective. 

Finally,  when  three-fifths  of  both  Houses  have  gutted  up"  and,  under  Section  1, 
voted  explicitly  for  a  specific  excess  of  outlays,  there  is  no  intent  in  this  amendment 
to  "punish"  them  by  later  forcing  a  second  three-fifths  vote  on  the  debt  limit.  Both 
decisions  can  be  approved  by  the  same,  single,  three-fifths  vote  in  the  same  legisla- 
tion. 
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Detailed  analysis: 

"*  *  *  debt  of  the  United  States  held  by  the  public  *  *  *"  is  a  widely  used  and 
understood  measurement  tool.  The  Congressional  Budget  Office's  January  1993  Eco- 
nomic and  Budget  Outlook:  fiscal  years  1994-1998  book,  in  its  Glossary,  defines 
"Debt  held  by  the  public"  simply  as:  "Debt  issued  by  the  Federal  Government  and 
held  by  non-Federal  investors  (including  the  Federal  Reserve  System)."  On  page  58 
of  the  same  volume,  CBO  further  explains,  "Debt  held  by  the  public  which  rep- 
resents the  government's  demand  for  credit,  is  the  most  useful  measure  of  Federal 
debt."  The  current,  widely  used  and  accepted  meaning  of  "debt  held  by  the  public" 
is  intended  to  be  the  controlling  definition  under  this  Article. 

The  "debt  held  by  the  public"  differs  from  the  gross  Federal  debt  in  that  the  lat- 
ter, according  to  CBO,  "includes  the  securities  (about  $1  trillion  and  climbing)  is- 
sued to  government  trust  funds."  The  gross  debt  is  the  "close  cousin"  (per  CBO)  of 
the  "public  debt". 

The  Congressional  Research  Service's  Manual  on  the  Federal  Budget  Process,  De- 
cember 24,  1991,  in  its  glossary,  defines  "Public  debt"  as:  "Amounts  borrowed  by  the 
Treasury  Department  or  the  Federal  Financing  Bank  from  the  public  or  from  an- 
other fund  or  account.  The  public  debt  does  not  include  agency  debt  (amounts  bor- 
rowed by  other  agencies  of  the  Federal  Government).  The  total  public  debt  is  subject 
to  a  statutory  limit." 

A  requirement  of  a  three-fifths  vote  on  the  "public  debt"  has  been  used  in  some 
previous  formulations  of  the  Balanced  Budget  Amendment.  The  use,  here,  of  "debt 
held  by  the  public"  is  a  refinement  based  on  a  1990  recommendation  by  the  Admin- 
istration and  subseauent  review  by  the  authors  of  the  implications  of  using  the  dif- 
ferent measures  of  aebt.  "Debt  held  by  the  public"  has  been  chosen  for  two  reasons: 

First,  as  pointed  out  by  CBO,  common  sense  suggests  that  the  most  appropriate 
benchmark  to  use  is  the  Federal  Government's  borrowing  from  all  non-Federad-gov- 
ernment  sources. 

Second,  the  purpose  of  this  section  is  to  motivate  an  avoidance  of  deficits.  When 
the  Social  Security  or  other  Federal  trust  funds  run  surpluses,  this  does  not  cause 
total  outlays  to  exceed  total  receipts  and  the  government  does  not  increase  its  bor- 
rowing from  non-government  sources.  Therefore,  Congress  and  the  President  should 
not  be  forced  to  surmount  the  three-fifths  vote  hurdle  on  debt  bUls  if  they  have  not 
run  a  deficit  and  increased  net  Federal  borrowing.  Section  2  matches  the  benchmark 
used  in  the  enforcement  process  to  the  policy  objectives  desired. 

"The  limit  on  the  debt  *  *  *  held  by  the  public  *  *  *"  obviouslv  assumes  the  es- 
tablishment of  a  new  statutory  limit  on  thus  measure  of  Federal  borrowing.  This 
limit  may  be  established  in  addition  to,  or  as  a  replacement  for,  the  current  statu- 
tory limit  on  the  public  debt.  Article  I,  Section  8  of  the  Constitution  simply  says, 
"The  Congress  shall  have  Power  *  *  *  To  borrow  Money  on  the  Credit  of  the  Unit- 
ed States  *  *  *."  The  exact  process  of  carrying  out  this  power  is  left  up  to  the  Con- 
gress to  provide  for  by  law. 

When  establishing  a  new  statutory  limit  on  the  debt  held  by  the  public  (which 
will  require  a  three-fifths  vote  to  increase),  Congress  may  or  may  not  wish  to  con- 
tinue to  set  by  statute  a  limit  on  the  public  debt.  The  fact  that  a  simple  majority 
could  continue  to  be  required  to  pass  such  a  public  debt  limit  would  not,  in  any  way, 
create  procedural  or  legal  conflicts.  At  times  when  a  trust  fund  surplus  necessitates 
an  increase  in  the  public  debt,  such  action  would  become  more  ministerial  and  less 
difficult  than  currently  is  the  case.  Increases  in  both  limits  certainly  could  be  con- 
tained in  the  same  bill  that  is  passed  by  a  three-fifths  vote. 

Changes  from  H.J.  Res.  290  as  introduced  in  102nd  Congress 

The  substitute  makes  no  changes  to  this  section  as  it  appeared  in  H.J.  Res.  290 
as  introduced 

Changes  from  S.J.  Res.  18,  as  reported  in  102nd  Congress 

Language  relating  to  a  limitation  on  debt,  such  as  Section  2  of  the  H.J.  Res.  103/ 
S.J.  Res.  X  was  not  included  in  S.J.  Res.  18  as  introduced  or  reported.  Language 
requiring  a  three-fifths  vote  to  increase  the  limit  on  the  public  debt  was  added  on 
the  Senate  floor  both  to  S.J.  Res.  225  in  the  99th  Congress  (a  predecessor  to  the 
current  S.J.  Res.  18,  in  1986)  and  to  S.J.  Res.  58  in  the  97th  Congress  (in  1982). 

Section  3.  Prior  to  each  fiscal  year,  the  President  shall  transmit  to  the  Congress 
a  proposed  budget  for  the  United  States  Government  for  that  fiscal  year  in  which 
total  outlays  do  not  exceed  total  receipts. 

In  Section  3,  the  amendment  extends  to  the  President's  annual  budget  the  same 
norm  of  fiscal  balance  expected  of  the  Congress.  The  current  statutory  requirement 
that  the  President  submit  a  budget  is  codified  in  the  Constitution  to  ensure  that 
the  President  remains  engaged  with  Congress  in  the  budget  process.  Of  course,  this 
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requirement  of  submission  of  a  single  document  in  no  way  alters  the  current  con- 
stitutional balance  of  powers  or  separation  of  responsibilities.  It  also  is  perfectly 
consistent  with  the  current  constitutional  provisions  that  the  President 
"shall  ♦  ♦  ♦  recommend  to  (Congress')  Consideration  such  Measures  as  he  shall 
judge  necessary  and  expedient"  (Article  II,  Section  3). 

Detailed  analysis: 

"Prior  to  each  fiscal  year  *  *  *"  was  retained  in  Section  3  because  of  the  long- 
understood  legislative  principle  that  deadlines  certain  can  be  set,  and  in  fact  are 
commonly  expected  to  be  set,  for  specific  actions  by  the  Executive.  Currently,  the 
deadline  for  submission  of  the  President's  budget  is  set  by  statute  and  occurs  well 
in  advance  of  the  fiscal  year  for  which  it  is  written.  Such  statutory  provisions  are, 
and  will  remain,  consistent  with  Section  3. 

"*  *  *  a  proposed  budget  *  *  *"  means  a  document  similar,  in  broad  terms,  to 
that  which  is  regularly  submitted  under  current  law.  The  amendment  in  no  way  re- 
stricts the  discretion  of  Congress  to  enact  changes  in  what  is  or  is  not  required  in 
such  a  budget,  as  long  as  the  document  remains  useful  for  the  purposes  of  planning 
Federal  spending  activities. 

"*  *  *  in  which  total  outlays  do  not  exceed  total  receipts."  Per  se,  a  'Tsudget"  is 
a  document  in  which  all  relevant  future  numbers  are  planned,  recommended,  pro- 
jected, estimated,  or  assumed.  This  is  true,  as  a  matter  of  definition,  of  all  docu- 
ments called  "budgets,"  public  or  private.  Therefore,  no  qualifiers  are  added  to  this 
language  in  Section  3,  such  as  "estimated  receipts"  or  'recommended  outlays".  To 
include  such  terms  would  be  redundant  at  best,  and  inadvertently  confusing  or  lim- 
iting at  worst. 

Changes  from  H.J.  Res.  290,  as  introduced  in  102nd  Congress 

The  substitute  makes  no  changes  to  this  section  as  it  appetu-ed  in  H.J.  Res.  290 
as  introduced. 

Changes  from  S.J.  Res.  18,  as  reported  in  102nd  Congress 

This  section  of  the  substitute  is  identical  to  language  in  S.J.  Res.  18  as  reported. 

Section  4.  No  bill  to  increase  revenue  shall  become  law  unless  approved  by  a  ma- 
jority of  the  whole  number  of  each  House  by  a  rollcall  vote. 

The  purpose  of  this  section  is  to  increase  the  accountability  of  Members  of  Con- 
gress when  they  consider  legislation  to  increase  revenue,  in  light  of  the  amend- 
ment's requirement  to  balance  receipts  and  outlays.  The  increased  pressure  the 
amendment  will  create  for  fiscal  discipline  may  increase  temptation  to  shield  a  cer- 
tain amount  of  legislative  decision-making  fi"om  public  view.  Tax  bills  have  been 
known  to  pass,  occasionally,  by  voice  vote. 

The  enhanced  "tax  accountability"  (or,  more  precisely,  accountability  with  regard 
to  passage  of  bills  to  increase  Federal  revenue)  provided  by  the  unvarying  require- 
ment for  a  rollcall  vote,  is  supplemented  by  the  requirement  that  such  bill  also  shall 
not  become  law  unless  passed  by  a  majority  of  the  whole  number  of  each  House. 

The  rollcall  vote  and  voting  requirements  will  serve  to  maintain  a  level  playing 
field  between  the  public's  more  general  and  diffuse  interest  in  restraining  the  gov- 
ernment's appetite  for  revenues  and  the  more  focused  pressure  that  special  interest 
groups  can  apply  for  individual  spending  programs. 

Detailed  analysis: 

"No  bill  *  *  *  shall  become  law  unless  *  *  *"  is  drafted  in  the  negative  to  con- 
form to  the  style  used  in  Article  I  of  the  Constitution,  in  phrases  such  as,  "No  Capi- 
tation, or  other  direct.  Tax  shall  be  laid,  unless  in  Proportion  to  the  Census  *  *  *" 
and  "No  Money  shall  be  drawn  from  the  Treasury,  but  in  Consequence  of  Appropria- 
tions made  by  Law  *  *   *  ." 

"*  *  *  revenue  *  *  *"  has  the  same  meaning  here  as  in  Article  I,  Section  7, 
which  states,  "All  Bills  for  raising  Revenue  shall  originate  in  the  House  of  Rep- 
resentatives; but  the  Senate  may  propose  or  concur  with  Amendments  as  on  other 
Bills." 

"*  *  *  bill  to  increase  revenue  *  *  *"  means  legislation  making  policy  changes 
in  the  government's  exercise  of  its  sovereign  power  to  tax  or  otherwise  compel  pay- 
ments to  the  government.  "Revenues"  and  "receipts"  are  largely  synonymous,  but 
not  always  so,  especially  when  being  use  prospectively.  Both  are  expressed  in  terms 
of  quantities  of  dollars  flowing  into  the  Treasury.  However,  "revenue"  is  more  close- 
ly connected  to  the  tax  rates,  tax  base.  Customs  rates,  or  other  policy  criteria  formu- 
lated to  produce  inflows  of  receipts.  A  "receipt"  is  a  more  purely  and  more  com- 
prehensive quantitative  concept.  For  example,  a  bill  to  step  up  Internal  Revenue 
Service  enforcement  of  current  tax  laws  and  enhance  collection  of  taxes  currently 
going  uncollected  definitely  would  result  in  increased  receipts,  but  would  not  be  "a 
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bill  to  increase  revenue,"  and  therefore,  not  subject  to  the  requirement  of  a  majority 
of  the  whole  House  for  passage.  ("Receipts"  are  further  defined  under  Section  7.) 

"*  *  *  majority  of  the  whole  number  of  each  House  *  *  *"  means,  under  current 
law,  never  less  than  218  votes  among  the  435  Members  of  the  House  of  Representa- 
tives and  never  less  than  51  votes  in  the  Senate,  which  numbers  100  Members.  The 
"whole  number  of  each  House"  is  defined  under  Section  1,  above. 

This  language  is  not  intended  to  preclude  the  Vice  President,  in  his  or  her  con- 
stitutional capacity  as  President  of  the  Senate,  fi*om  casting  a  tie-breaking  vote  that 
would  produce  a  51-50  result.  This  is  consistent  with  Article  I,  Section  3,  Clause 
4,  which  states:  "The  Vice  President  of  the  United  States  shall  be  President  of  the 
Senate,  but  shall  have  no  Vote,  unless  they  be  equally  divided."  Nothing  in  Section 

4  of  the  substitute  takes  away  the  Vice  President's  right  to  vote  under  such  cir- 
cumstances. The  language  requires  (in  today's  Senate  of  100)  51  votes  to  pass  a  rev- 
enue-increasing bill,  not  the  votes  of  51  Senators.  Obviously,  in  a  51-50  vote,  51  still 
constitutes  a  majority  of  the  whole  number  of  100.  Also  obviously,  while  the  Vice 
President  could  turn  a  49—49  tie  into  a  50-49  result,  this  would  not  constitute  a 
majority  of  the  whole  number. 

Changes  from  H.J.  Res.  290,  as  introduced  in  102nd  Congress 

The  substitute  makes  no  changes  to  this  sction  as  it  appeared  in  H.J.  Res.  as  in- 
troduced. 

Changes  from  S.J.  Res.  18,  as  reported  in  102nd  Congress 

Section  4  of  the  substitute  is  sustantively  the  same  as  Section  3  of  S.J.  Res.  18 
as  reported. 

Section  5.  The  Congress  may  waive  the  provisions  of  this  article  for  any  fiscal 
year  in  which  a  declaration  of  war  is  in  effect.  The  provisions  of  this  article  may 
be  waived  for  any  fiscal  year  in  which  the  United  States  is  engaged  in  military  con- 
flict which  causes  an  imminent  and  serious  miUtary  threat  to  national  security  and 
is  so  declared  by  a  joint  resolution,  adopted  by  a  majority  of  the  whole  number  of 
each  House,  which  becomes  law. 

This  section  reaffirms  the  traditional  priority  presumptively  attached  to  matters 
of  national  self-defense.  In  such  cases,  especially  when  tne  Congress  and  the  Presi- 
dent have  taken  an  action  as  extraordinary  as  declaring  war,  financing  that  effort 
should  proceed  unimpeded  by  any  requirement  of  additional,  extraordinary  votes. 

Detailed  analysis: 

The  first  sentence  of  Section  5,  or  a  virtually  identical  counterpart,  has  been  a 
fixture  in  almost  every  major  version  of  the  Balanced  Budget  Amendment  over  the 
years.  Consistent  with  Article  I,  Section  7,  Clause  3,  such  a  simple  majority  vote 
to  waive  this  Article  would  have  to  be  presented  to  the  President  for  his  or  her  ap- 
proval. 

The  second  sentence  recognizes  that,  for  most  of  the  military  conflicts  in  which 
the  United  States  has  engaged,  there  was  not  a  formal  declaration  of  war.  Neverthe- 
less, a  sufficient  self-defense  interest  is  present  in  such  situations  that  a  Section  1 
supermajority  should  not  be  required  to  fund  such  an  engagement.  Further  defini- 
tion of  the  criteria  set  forth  for  the  "majority  of  the  whole  number"  waiver  in  Section 

5  is  not  needed,  since  the  Section  requires  simply  that  the  joint  resolution  required 
for  the  waiver  declare  such  conditions  to  be  present. 

Changes  from  H.J.  Res.  290  as  introduced  in  102nd  Congress 

The  first  sentence  of  Section  5  is  identical  to  the  joint  resolution  as  introduced 
in  the  102nd  Congress.  The  second  sentence  was  added,  based  on  an  amendment 
approved  by  the  Senate  Committee  on  the  Judiciary  to  companion  legislation,  S.J. 
Res.  18. 

Changes  from  S.J.  Res.  18,  as  reported  in  102nd  Congress 

The  first  sentence  of  the  substitute  Section  5  is  substantively  the  same  as  Section 
4  in  S.J.  Res.  18  as  introduced. 

The  second  sentence  was  approved  by  the  Senate  Committee  on  the  Judiciary  and 
included  as  an  amendment  to  S.J.  Res.  18  as  reported.  The  difference  between,  the 
graduation  of,  the  waiver  requirements  in  the  two  sentences  is  intentional,  and  is 
based  on  the  principle  that  the  threshold  of  difficulty  for  deficit  spending  should  be 
raised  as  the  declared  level  of  the  seriousness  of  the  military  engagement  declines. 

Section  6.  The  Congress  shall  enforce  and  implement  this  article  by  appropriate 
legislation,  which  may  rely  on  estimates  of  outlays  and  receipts. 

This  section  places  a  requirement  on  Congress  to  adopt  of  legislation  necessary, 
appropriate,  and  reasonable  to  enforce  and  implement  the  Balanced  Budget  Amend- 
ment. There  is  no  need — and  arguably  it  would  be  a  bad  idea — explicitly  to  foreclose 
the  possibility  of  judicial  interpretation  or  enforcement.  However,  this  language  fiir- 
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ther  tilts  presumptions  of  such  responsibilities  toward  extremely  limited  court  in- 
volvement. This  language  also  is  intended  to  prevent  the  possibility  of  an  interpreta- 
tion that  could  shift  the  current  balance  of  power  among  the  branches  in  favor  of 
the  Executive. 

Detailed  analysis: 

"The  Congress  shall  enforce  and  implement  *  *  *"  differs  from  clauses  included 
in  several  other  amendments  that  state,  "The  Congress  shall  have  power  to 
enforce  *  *  *  ."  This  latter  clause  has  been  employed  only  where  there  was  concern 
that  the  question  could  arise  as  to  whether  Congress  had  the  power  to  pre-empt 
state  laws  or  constitutions  or  was  venturing  impermissible  beyond  its  constitu- 
tionally enumerated  powers  and  into  the  rights  reserved  to  the  states  or  the  people. 

Here,  no  such  question  of  pre-emption  is  conceivable.  Congress  clearly  has  the 
power  to  enforce  and  implement  this  Article,  under  the  "necessary  and  proper" 
clause  in  Article  I,  Section  8,  which  states:  "The  Congress  shall  have 
Power  ♦  *  ♦  To  make  all  Laws  which  shall  be  necessary  and  proper  for  carrying 
into  Execution  the  foregoing  Powers,  and  all  other  Powers  vested  by  this  Constitu- 
tion in  the  Government  of  the  United  States,  or  in  any  Department  or  Officer  there- 
of" 

This  section  creates  a  positive  obligation  on  the  part  of  Congress  to  enact  appro- 
priate implementation  and  enforcement  legislation.  As  a  practical  matter,  this  lan- 
guage simply  requires  what  is  inevitable  and  predictable.  It  is  a  simple  statement 
that,  however  well-designed,  a  constitutional  amendment  dealing  with  subject  mat- 
ter as  complicated  as  the  Federal  budget  process  needs  to  be  supplemented  with  leg- 
islation. It  is  a  means  of  owning  up  to  tne  truth  in  the  arguments  made  by  many 
Members  of  Congress — both  supporters  and  opponents — that  Members  must  expect 
to  do  more  than  cast  this  one  vote  to  pass  this  one  amendment,  to  ensure  that  defi- 
cits are  brought  down  and,  ultimately,  eliminated. 

The  inclusion  of  a  positive  obligation  to  legislate  does  not  make  the  Article  more 
difficult  to  enforce,  nor  is  it  without  precedence  in  the  Constitution.  Article  I,  Sec- 
tion 2,  Clause  3  provides:  "Representatives  and  direct  Taxes  shall  be  apportioned 
among  the  several  States  *  *  *  according  to  their  respective  Numbers,  which  shall 
be  determined  by  *  *  *  [an]  actual  Enumeration  *  ♦  *  made  within  three 
Years  *  *  *  and  within  every  subsequent  Term  of  ten  Years,  in  such  Manner  as 
they  shall  by  Law  direct  *  *  *  ."  The  critic  who  today  asks,  "What  if  Congress  just 
doesn't  enact  implementing  and  enforcing  legislation?"  would  be  the  counterpart  of 
the  critic  who  might  have  asked  in  1787,  "What  if  Congress  just  doesn't  authorize 
or  appropriate  for  a  Census,  if,  in  their  own  self-interest,  they  don't  want  the  cur- 
rent apportionment  to  be  changed?"  In  this  case,  it  manifestly  would  be  in  Congress' 
own  best  interest  to  enact  legislation  ensuring  a  complete  and  clearly-defined  budget 
process  consistent  with  the  Balanced  Budget  Amendment. 

"*  *  *  which  may  rely  on  estimates  of  outlays  and  receipts."  This  phrase  allows 
Congress  the  flexibility  in  explicit  language  that  it  will  need  in  practical  effect,  to 
make  reasonable  decisions  and  use  reasonable  estimates,  when  appropriate,  as  a 
means  of  achieving  the  normative  result  required  in  Section  1.  To  some  extent,  this 
phrase,  too,  states  the  obvious,  that  the  process  of  budgeting  and  taxing  and  spend- 
ing inevitobly  involves  relying  on  estimates.  "Estimates"  means  good  faith,  respon- 
sible, and  reasonable  estimates  made  with  honest  intent  to  implement  Section  1  and 
not  evade  it. 

The  estimates  contemplated  in  Section  6  do  not  apply  in  any  way  to  a  determina- 
tion of  the  amount  of  debt  referenced  in  Section  2.  Debt"  there  means  actual,  not 
estimated,  debt. 

Section  1  provides  the  standard  by  ageiinst  which  compliance  with  the  amendment 
is  measured.  Section  6  clarifies  that  implementetion  and  enforcement  legislation 
may  provide  for  the  use  of  reasonable  and  appropriate  estimates  in  the  process  of 
complying  with  Section  1.  Section  6  is  intended  to  support,  strengthen,  and  aid  the 
effectiveness  of  the  other  provisions  of  the  amendment.  This  provision  also  will  pro- 
vide additional  insurance  against  intrusion  by  the  courts  into  the  finer  details  of 
questions  of  compliance  with  the  amendment. 

Section  6  must  not  be  interpreted  in  any  way  that  would  weaken  or  allow  evasion 
of  any  other  provision  of  this  amendment.  Over  the  course  of  the  fiscal  year,  outlays 
may  not  exceed  receipts.  To  the  extent  that  any  reasonable  and  lawful  action  can 
be  taken  to  prevent  an  excess,  it  must  be  taken.  On  the  other  hand,  for  example, 
a  brief  dip  in  receipts  or  jump  in  outlays  need  not  trigger  a  sequester,  rescission, 
or  other  offsetting  action  if  there  it  is  reasonable  to  assume  that  such  a  "gliteh"  will 
be  offset  naturally  in  the  near-term  by  normal  economic  or  budgetary  fluctuations. 

In  order  to  allow  for  an  unexpected  shortfall  of  receipts  or  an  unexpected  increase 
in  outlays  without  triggering  a  three-fifths  debt  vote  under  Section  2,  it  would  be 
necessary  that  the  actual  debt  held  by  the  public  be  held  below  the  debt  limit,  by 
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a  sufBcient  amount  to  offset  the  amount  by  which  actual  receipts  or  outlays  may 
differ  from  estimated  receipts  or  outlays. 

It  also  should  be  noted  that  outlays  are  both  more  predictable  and  more  control- 
lable than  receipts.  Therefore,  the  handling  of  outlays  necessarily  must  be  held  to 
a  stricter  standard  than  the  treatment  of  receipts.  To  be  more  specific,  of  course, 
is  difficult  until  the  actual  design  of  implementation  and  enforcement  legislation 
emerges.  In  all  cases,  the  standard  to  be  applied  to  the  accuracy  and  adjustment 
of  estimates  is  to  be  a  rule  of  reason. 

Changes  from  H.J.  Res.  290,  as  introduced  in  the  102nd  Congress 

Section  6  was  a  new  section  added  in  the  substitute  offered  on  the  House  floor. 
It  was  added  in  part  to  clarify  the  role  of  Congress  in  the  implementation  and  en- 
forcement of  the  amendment,  in  part  to  require  the  enactment  of  such  legislation, 
and  in  part  to  clarify  that  whatever  process  Congress  enacts  to  enforce  this  amend- 
ment may  provide  for  the  use  of  reasonable  estimates. 

It  is  also  the  intent  of  this  provision  to  allow  the  use  of  a  single  level  of  total  esti- 
mated receipts  for  a  fiscal  year,  enacted  into  law  at  the  beginning  of  the  budget 
process,  as  the  fixed  target  amount  which  outlays  throughout  the  fiscal  year  may 
not  exceed.  In  other  words.  Section  6  is  intended  to  allow  Congress  to  enact  into 
law  the  process  of  measuring  actual  outlays  against  a  fixed  receipts  estimate  in  the 
same  way  that  was  outlined  in  H.J.  Res.  290  as  introduced.  Nothing  in  H.J.  Res. 
290  as  introduced  would  have  prevented  Congress  from  imposing  a  more  stringent 
process  of  measuring  actual  outlays  against  constantly-updated  receipts  estimates 
throughout  the  fiscal  year.  Section  6  of  the  substitute  is  no  more  and  no  less  restric- 
tive in  this  regard. 

Changes  from  S.J.  Res.  18,  as  reported  in  102nd  Congress 

Section  6  of  was  added  after  introduction  of  S.J.  Res.  18. 

Section  7.  Total  receipts  shall  include  all  receipts  of  the  United  States  Govern- 
ment except  those  derived  from  borrowing.  Total  outlays  shall  include  all  outlays 
of  the  United  States  Government  except  for  those  for  repayment  of  debt  principal. 

This  section  makes  clear  that,  for  purposes  of  computing  a  deficit,  balance,  or  sur- 

f»lus  under  this  amendment,  there  is  no  such  thing  as  "off-budget"  receipts  or  out- 
ays.  By  requiring  all  cash  inflows  and  outflows  to  be  counted,  the  most  commonly 
anticipated  loopholes  are  prevented  from  ever  being  created.  Simple  refinancing  of 
outstanding  debt  at  the  same  net  cost  of  borrowing  would  not  be  affected  in  the  nor- 
mal course  of  business  and,  of  course,  borrowing  is  not  considered  a  receipt,  but 
rather  is  recognized  as  only  the  means  of  financing  deficit  spending. 

As  currently  used  and  reported,  both  "receipts"  and  "outlays"  are  well-understood, 
inclusive  concepts  used  with  consistency  in  the  budgetary  process. 

Detailed  analysis: 

"*  *  *  receipts  *  *  *"  is  to  be  interpreted  consistently  with  the  use  of  "Receipts" 
in  Article  I,  Section  9,  Clause  7,  which  provides,  in  part,  that  "a  regular  Statement 
and  Account  of  the  Receipts  and  Expenditures  of  all  public  Money  shall  be  published 
from  time  to  time." 

The  definition  of  "budget  receipts"  in  A  Glossary  of  Terms  Used  in  the  Budget 
Process  (1981),  as  quoted  in  S.  Rept.  99-162  and  S.  Rept.  99-163  (committee  reports 
on  S.J.  Res.  13  and  225,  respectively)  still  applies: 

Collections  from  the  public  (based  on  the  Government's  exercise  of  its  sovereign 
powers)  and  from  payments  by  participants  in  certain  voluntary  Federal  social  in- 
surance programs.  These  collections,  also  called  governmental  receipts,  consist  pri- 
marily of  tax  receipts  but  may  also  come  from  court  fines,  certain  licenses,  and  de- 
posits of  earnings  by  the  Federal  Reserve  System.  Gifts  and  contributions  (as  distin- 
guished from  payments  for  services  or  cost-sharing  deposits  by  State  and  local  gov- 
ernments) are  also  counted  as  budget  receipts.  Budget  receipts  are  compared  with 
total  outlays  in  calculating  the  budget  surplus  or  deficit.  Excluding  fi"om  budget  re- 
ceipts are  offsetting  receipts  which  are  counted  as  deductions  from  budget  authority 
and  outlays  rather  than  as  budget  receipts. 

"*  *  *  outlays  *  *  *"  means  all  disbursements  from  the  U.S.  Treasury,  directly 
or  indirectly  through  Federal  or  quasi-Federal  agencies  created  or  under  the  author- 
ity of  Acts  of  Congress.  The  Glossary  (as  cited  above)  defines  "outlays"  as  follows: 

Obligations  are  generally  liquidated  when  checks  are  issued  or  cash  disbursed.  | 

Such  pajrments  are  called  outlays.  In  lieu  of  issuing  checks,  obligations  may  also  be 
liquidated  (and  outlays  occur)  by  the  maturing  of  interest  coupons  in  the  case  of 
some  bonds,  or  by  the  issuance  of  bonds  or  notes  (or  increases  in  the  redemption 
value  of  bonds  outstanding).  Outlays  during  a  fiscal  year  may  be  for  payment  of  ob- 
ligations incurred  in  prior  years  (prior  year  outlays)  or  in  the  same  year.  Outlays, 
therefore,  flow  in  part  from  unexpended  balances  of  prior-year  budget  authority  pro- 
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vided  for  the  year  in  which  the  money  is  spent.  Total  budget  outlays  are  stated  net 
of  offsetting  collections,  and  exclude  outlays  of  off-budget  Federal  entities.  The 
terms  expenditure  and  net  disbursement  are  frequently  used  interchangeably  with 
the  term  outlays. 

The  glossary  defines  "budget  authority"  as: 

Authority  provided  by  law  to  enter  into  obligations  which  will  result  in  immediate 
or  future  outlays  involving  Federal  Grovernment  funds,  except  that  budget  authority 
does  not  include  authority  to  insure  or  guarantee  the  repayment  of  indebtedness  in- 
curred by  another  person  or  government.  The  basic  forms  of  budget  authority  are 
appropriations,  authority  to  borrow,  and  contract  authority.  The  latter  two  types  of 
authority  are  also  commonly  referred  to  as  "backdoor  authority". 

"Expenditures",  in  fact,  also  appears  in  Article  I,  Section  9,  Clause  7,  as  quoted 
above,  and  is  used  there  in  symmetry  with  "Receipts".  "Outlays"  is  used  in  this  Sec- 
tion because  of  that  word's  overwhelmingly  prevalent  use  in  recent  and  current 
budget  terminology. 

Changes  from  H.J.  Res.  290,  as  introduced  in  the  102nd  Congress 

The  substitute  makes  no  changes  to  this  section  as  it  appeared  in  H.J.  Res.  290 
as  introduced. 

Changes  from  S.J.  Res.  18,  as  reported  in  102nd  Congress 

The  substitute  makes  no  changes  to  this  section  as  it  appeared  in  S.J.  Res.  18 
as  introduced. 

Section  8.  This  article  shall  take  effect  beginning  with  fiscal  year  1999  or  with 
the  second  fiscal  year  beginning  after  its  ratification,  whichever  is  later. 

By  passing  this  amendment  and  sending  it  to  the  states  for  ratification,  the  Con- 
gress intends  to  bind  itself,  in  mutual  cooperation  with  the  President,  to  adopt  an 
orderly  deficit  reduction  plan  that  will  bring  the  budget  into  compliance  with  this 
amendment  no  later  than  fiscal  year  1999. 

Adopting  an  effective  date  of  no  earlier  than  1999  provides  time  for  a  reasonable 
glide  path  to  a  balanced  budget  while  setting  a  deadline  imminent  enough  to  stimu- 
late action. 

Changes  from  H.J.  Res.  290,  as  introduced  in  102nd  Congress 

The  effective  date  was  moved  from  fiscal  year  1995  or  the  second  fiscal  year  to 
fiscal  year  1999  or  the  second  fiscal  year.  This  change  reflects  both  the  passage  of 
time  since  H.J.  Res.  268,  101st  Congress,  was  considered  on  the  House  floor  in  1990 
(with  the  fiscal  1995  date)  and  a  realistic,  consensus  estimate  of  the  time  needed 
to  allow  for  a  "glide  path"  down  to  a  zero  deficit. 

Changes  from  S.J.  Res.  18,  as  reported  in  the  102nd  Congress 

S.J.  Res.  18  as  introduced  and  reported  simply  provided  that  the  Article  would 
take  effect  with  the  second  fiscal  year  beginning  after  its  ratification. 


Statement  of  Senator  John  C.  Danforth 

Mr.  Chairman  and  Members  of  the  Committee:  Thank  you  for  giving  me  the  op- 

Eortunity  to  address  you  on  a  matter  of  grave  concern  to  me  relating  to  the  proposed 
alanced  budget  amendment.  Let  me  first  say  that,  in  the  past,  I  have  always  sup- 
ported such  an  amendment.  I  supported  it  despite  some  misgivings  I  had  relating 
to  its  enforcement  by  the  Court.  My  support  tlus  year  is  contingent  on  the  answer 
to  one  question:  can  courts  order  an  increase  in  taxes  on  the  American  people  to 
enforce  this  amendment?  If  that  answer  is  not  an  unequivocal  "No,"  I  will  not  be 
able  to  support  the  amendment. 

For  three  years,  I  have  asked  that  language  be  inserted  to  prevent  the  Court  from 
using  this  amendment  as  a  platform  from  which  to  tax  Americans.  The  champions 
of  this  amendment  have  refused  to  do  so.  I  do  not  understand  their  rationale.  My 
intention  is  to  strengthen  the  amendment  by  insuring  that  it  respects  the  separa- 
tion of  powers.  I  want  to  make  sure  that  Congress  does  not  wriggle  out  of  its  duty 
to  balance  the  budget  every  year  by  letting  the  Court  fix  it  for  us.  And  I  have  no 
interest  in  offering  disruptive  amendments  to  confuse  the  debate  or  hold  up  the  bal- 
anced budget  amendment. 

So  why  won't  the  sponsors  include  my  language?  My  proposal  is  not  divisive  or 
disputable  on  the  merits.  Constitutional  scholars  of  all  political  stripes  have  en- 
dorsed it  as  a  necessary  protection  of  the  Constitution's  balance  of  powers.  As  Judge 
Robert  Bork  has  written:  "You  have  proposed  adding  to  the  balanced  budget  amend- 
ment the  following  language:  'Neither  the  Supreme  Court  nor  any  inferior  court  of 
the  United  States  shall  have  the  power  to  order  or  instruct  the  imposition  or  in- 
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crease  of  taxes.'  In  my  opinion  such  an  addition  is  essential  if  Congress  is  not  to 
risk  ceding  some  of  its  most  important  powers  to  the  federal  judiciary." 

Professor  Laurence  Tribe  has  written:  "♦  ♦  *  I  disagree  with  those  who  oppose 
your  proviso  on  the  specific  ground  that  the  amendment  would  in  any  event  not 
threaten  judicial  entanglement  in  the  budget  process  and  in  particular  would  not 
place  federal  courts  in  situations  where  they  would  be  asked  or  tempted  to  raise 
taxes.  I  think  that  there  is  no  basis  for  any  such  assurance." 

Indeed,  some  of  my  colleagues  may  be  surprised  that  so  fundamental  a  principle 
needs  restatement.  But  on  April  18,  1990,  the  Supreme  Court  actually  rejected  this 
fundamental  principle.  Taxation  without  representation  arrived  when  the  Supreme 
Court  ruled  in  Missouri  v  Jenkins  that  federal  judges  have  the  power  to  order  state 
or  local  ofBcials  to  raise  taxes.  According  to  the  Supreme  Court,  judges  now  can 
order  tax  hikes  without  the  consent  of  the  people,  or  even  against  their  wishes. 

And  that  is  wrong.  Of  course  courts  must  be  able  to  remedy  violations  of  constitu- 
tional rights.  But  for  200  years,  American  courts  carried  out  this  responsibility  with- 
out wielding  the  power  of  taxation.  They  ordered  actions  to  correct  violations.  They 
ordered  remedies  that  required  the  spending  of  money.  They  enforced  orders  with 
the  power  of  contempt.  Courts  desegregated  school  systems  for  more  than  30  years 
without  judicial  taxation. 

That  line  has  been  breached  by  the  courts.  If  judges  can  tax,  there  is  no  meaning- 
ful limit  to  the  power  of  the  unelected  branch  of  government.  The  decision  in  Mis- 
souri V.  Jenkins  is  an  engraved  invitation  to  every  federal  judge  to  make  policy  deci- 
sions about  schools,  hospitals,  prisons,  and  whatever  else  the  judge  chooses — and 
then  to  finance  the  decisions  by  ordering  that  taxes  be  increased. 

The  implications  of  this  judicial  encroachment  are  staggering  when  appUed  to  the 
proposed  balanced  budget  amendment.  As  Professor  Tribe  testified  before  the  Com- 
mittee on  the  Budget:  "[W]hat  remedy  could  a  Federal  court  then  decree?  [If  the 
budget  is  not  balanced  under  this  amendment.]  The  Supreme  Court  of  the  United 
States  in  Missouri  v.  Jenkins  a  couple  of  years  ago  held  that  judges  may  have  the 
power  to  mandate  higher  taxes  if  needed  to  force  the  Government  to  comply  with 
the  Constitution.  *  *  *  I  find  it  troublesome,  but  it  is  the  law.  Talk  about  taxation 
without  representation,  unelected  judges  mandating  higher  taxes."  (S.  Hrg.  102-693, 
at  10) 

In  the  Federalist  Papers,  Alexander  Hamilton  and  James  Madison  made  explicit 
that  "the  legislative  department  alone  has  access  to  the  pockets  of  the  people."  (The 
Federalist  No.  48,  at  343  (J.  Madison)).  In  Federalist  No.  78,  Hamilton  argued  that 
under  the  Constitution  the  judicial  branch,  which  is  the  least  answerable  to  the  peo- 
ple, would  also  be  the  least  dangerous  to  the  people.  As  Hamilton  explained,  judges 
would  have  "no  influence  over  either  the  sword  or  the  purse."  (The  Federalist  No. 
78,  at  490  (A.  Hamilton)). 

We  are  on  the  verge  of  creating  an  entirely  new  class  of  constitutional  rights.  And, 
in  order  for  the  balanced  budget  amendment  to  have  substance,  there  should — in 
my  opinion,  must — exist  some  enforcement  mechanism.  But  it  cannot  be  to  leave  it 
to  the  courts  to  raise  taxes.  Even  if  Congress  fails  to  balance  the  budget,  even  when 
it  is  in  violation,  the  legislature  cannot  abdicate  its  own  responsibility  to  another 
branch.  One  violation  of  the  Constitution,  no  matter  how  wrong,  does  not  justiiy  a 
second  violation  as  its  remedy.  By  remaining  silent  in  the  aftermath  of  Missouri  v 
Jenkins,  this  balanced  budget  amendment  almost  invites  these  constitutional 
abuses. 

We  cannot  permit  the  Court's  encroachment  to  continue.  Taxation  by  judicial  de- 
cree cannot  be  reconciled  with  American  history,  the  Constitution,  or  any  principles 
of  democratic  self-government.  Judges  who  are  elected  by  no  one  and  who  serve  for 
life  should  not  be  able  to  order  new  taxes.  For  200  years,  such  a  concentration  of 
power  has  been  unthinkable.  No  doubt,  government  by  decree  can  be  efficient,  but 
it  is  abhorrent  to  American  values  because  it  is  inherently  undemocratic.  When 
Americans  lose  the  right  to  say  yes  or  no  to  taxes,  they  lose  the  basic  power  of  self- 
government. 

In  the  past,  I  supported  this  amendment  because  I  envisioned  a  limited  set  of  en- 
forcement mechanisms.  I  still  believe  that  a  declaratory  judgment  or  an  injunction 
striking  down  the  budget  as  unconstitutional  would  constructively  serve  to  keep  our 
books  in  balance.  If  enforcement  is  contemplated,  then  we  must  ensure  that  the  cure 
is  not  more  destructive  than  the  illness.  I  urge  my  colleagues  to  support  the  explicit 
repudiation  of  judicial  taxation  if  there  is  even  the  remotest  possibility  of  the  bal- 
anced budget  amendment  becoming  a  part  of  our  Constitution. 
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Statement  of  Senator  Bob  Graham 

Mr.  Chairman,  thank  you  for  the  opportunity  to  submit  my  remarks  for  the  record 
on  the  question  of  a  balanced  budget. 

I  think  the  question  for  today  is  do  we  require  an  amendment  to  the  United 
States  Constitution  in  order  to  accomphsh  the  shared  objective  of  fiscal  sanity.  The 
answer,  in  my  opinion,  is  yes,  for  essentially  two  reasons. 

The  first  is  history.  We  have  seen  in  the  last  few  years  how  easy  it  is  to  avoid 
the  difficult  choices  of  either  reducing  spending  or  increasing  revenues  or  taking 
other  steps  that  would  be  necessary  in  order  to  bring  our  books  into  balance.  This 
is  not  an  amendment  which  balances  the  Federal  budget.  This  is  an  amendment 
which  takes  away  from  us  the  option  of  avoiding  balancing  the  Federal  budget,  an 
option  which  has  proven  to  be  addictively  alluring. 

The  second  is  more  fundamental.  What  is  an  appropriate  provision  for  our  na- 
tion's Constitution.  Thomas  Jefferson  said  some  200  years  ago,  "The  question 
whether  one  generation  has  the  right  to  bind  another  by  the  deficit  it  imposes  is 
a  question  of  such  fundamental  importance  as  to  place  it  among  the  fundamental 
principles  of  government.  We  should  consider  ourselves  unauthorized  to  saddle  pos- 
terity with  our  debts  and  morally  bound  to  pay  them  ourselves."  I  believe  that  it 
is  appropriate  for  the  United  States  Constitution  to  essentially  have  a  generational 
compact,  and  that  is  a  compact  which  says  that  each  generation  of  Americans  will 
be  responsible  for  its  own  fiscal  accounts;  that  one  generation  shall  not  elect  to 
transfer  to  a  future  generation  its  financial  responsibilities. 

Mr.  Chairman,  this  was  not  a  question  which  until  recently  required  a  constitu- 
tional amendment  to  incorporate  into  our  national  culture.  For  most  of  the  history 
of  this  country,  that  generational  compact  was  accepted.  To  illustrate,  in  my  own 
family,  my  father  was  born  in  Croswell,  Michigan,  in  February  1885.  On  that  date, 
the  total  accumulated  national  debt  was  $1.6  billion. 

Some  53  years  later  in  1936,  I  was  bom  and  the  national  debt  had  grown  to  $33.8 
billion.  I  would  say  that  the  generations  prior  to  my  father  and  my  father's  genera- 
tion accepted  this  responsibility  to  not  bind  the  nation's  fiscal  account. 

However,  post  World  War  II  there  was  a  change.  My  first  child  was  bom  in  Janu- 
ary 1963.  On  the  day  my  daughter  was  bom,  the  national  debt  was  $310.3  billion. 
My  first  granddaughter  was  bom  in  October  of  1990.  When  she  was  bom,  the  na- 
tional debt  had  grown  to  $3.2  trillion.  My  third  grandchild  was  bom  in  October  of 
1992,  at  which  time  the  national  debt  had  exceeded  $4  trillion. 

So  a  generational  compact  that  had  been  accepted  as  part  of  our  culture  for  the 
better  part  of  200  years  has  been  crushed  by  the  lack  of  discipline  of  the  last  years. 
Mr.  Chairman,  that  is  the  most  compelling  reason  why  we  need  to  incorporate  a  bal- 
anced budget  into  our  nation's  Constitution. 

The  only  other  comment,  I  would  make  Mr.  Chairman  would  be  for  the  Senate 
to  also  consider  a  modification  to  the  balanced  budget  language  in  S.  Res.  41  which 
would  recognize  the  appropriateness  of  specific  trust  funds  as  well  as  the  general 
revenue  stream  of  the  Federal  Government.  The  idea  would  be  to  essentially  incor- 
porate into  the  constitution  the  concept  of  a  unified  budget.  That  is  a  relatively  new 
concept  in  the  nation's  public  finance.  It  was  only  in  1969  that  a  unified  budget  was 
adopted  in  which  all  revenues  and  all  receipts  were  aggregated  for  purposes  of  re- 
porting the  Federal  budget  deficit. 

I  believe  that  allowing  some  disaggregation  and  a  recognition  of  specific  programs 
which  have  a  dedicated  revenue  source  and  a  specific  source  of  expenditure  are  in 
the  public  interest. 

One  of  the  benefits  of  a  trust  fund  is  its  political  accountability.  There  is  a  source 
of  revenue,  there  is  a  source  of  expenditure,  there  is  an  ability  to  evaluate  whether 
the  public  finds  that  the  benefit  that  is  derived,  whether  it  is  in  the  form  of  high- 
ways through  the  Highway  Trust  Fund,  Social  Security  benefits  through  the  Social 
Security  Trust  Fund  or  any  of  the  others,  is  one  that  they  are  willing  to  continue 
to  support. 

I  also  believe  that  the  trust  fund  concept  allows  for  intelligent  planning  because 
there  is  a  known  set  of  revenues  which  can  be  projected  over  time  against  a  set  of 
expenditures.  One  of  the  areas  of  which  Florida  is  most  proud  is  our  very  aggressive 
program  of  park  and  environmental  land  acquisition.  For  many  years,  we  have  had 
one  of  the  largest  programs  of  any  of  the  States  in  the  nation,  and  what  has  made 
that  program  successfill  has  been  a  dedicated  revenue  source  to  the  specific  purpose 
and  the  ability  to  plan  over  a  multi-year  basis  to  have  an  intelligent  State  program 
of  parks  and  environmental  land. 

One  of  the  difficulties  that  we  have  experienced  at  the  national  level  is  that  with- 
out the  linkage  there  has  been  the  inability  to  do  long-term  planning,  and,  in  fact. 
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the  converse,  which  is  an  annual  rush  to  try  to  get  your  project  in  the  appropria- 
tions bill  without  an  ability  to  establish  its  relative  priority. 

A  third  reason  why  I  believe  that  it  is  appropriate  to  contain  a  provision  that 
would  recognize  the  appropriateness  of  trust  funds  is  the  fact  that  the  trust  fund 
accounts  have  been  used  in  recent  years  as  a  mask  to  disguise  the  true  extent  of 
the  Federal  budget  deficit. 

The  current  consolidated  budget  causes  the  annual  growth  in  our  trust  funds  to 
be  used  as  an  offset  against  the  reported  Federal  budget  deficit.  Last  year,  the  budg- 
et deficit  would  have  been  substantially  higher  but  for  the  fact  that  our  trust  fund 
accounts  grew  by  approximately  $100  billion.  Even  taking  Social  Security  off-budget, 
as  we  have  done,  still  leaves  very  large  trust  fund  surpluses  to  constitute  that 
masking. 

By  removing  the  trust  funds  from  the  budget,  we  are  going  to  be  adding  addi- 
tional discipline  to  the  system  because  we  are  going  to  be  saying  that  the  general 
accounts  of  the  Federal  Government  have  to  be  in  balance  every  year  and  that  there 
will  not  be  the  potential  to  mask  the  extent  of  that  deficit  by  what  I  think  is  the 
improper  use  of  trust  funds. 

So  I  would  submit  for  the  consideration  of  this  committee  the  idea  of  language 
which  would  recognize  trust  fund  accounts  as  separate  items  not  to  be  incorporated 
in  the  language  of  total  receipts  which  shall  not  be  exceeded  by  total  outlays  for 
any  fiscal  year. 

Mr.  Chairman,  we  cannot  continue  the  path  that  we  have  been  on  for  the  past 
several  years  without  leaving  a  crippled  nation  and  an  enormous  disservice  to  our 
children  and  grandchildren. 

CONCLUSION  OF  HEARINGS 

Chairman  Byrd.  I  hope  that  for  the  sake  of  my  grandchildren, 
Lord  Macaulay's  observation  was  correct. 

The  committee  stands  recessed. 

[Whereupon,  at  12:55  p.m.,  Friday,  February  18,  the  hearings 
were  concluded,  and  the  committee  was  recessed,  to  reconvene  sub- 
ject to  the  call  of  the  Chair.] 

O 


BOSTON  PUBLIC  LIBRARY 


3  9999  05981  866  4 


ISBN   0-16-043667-2 


I 


9  780160"436673 


90000 


